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FIRST EDITION. | 


render the laws relating to the ſubjects 


it treats of, a little more intelligible 
than hath hitherto 3 done. 


The method he makes uſe of is various. 

The firſt thing regarded is the order of time. 
Thus in the Poor laws; firſt is ſet forth the | 
appointment of overſeers ; next the ſeveral : 
branches of their duty. in finding ſettlements for 
the poor in removing them to ſuch ſettle- \ 
ments in making rates for their relief 
in reheving and otherwiſe ordering them 
and laſt of all, in accounting at the expiration 
of their office. Then again, in treating of 
ſettlements, it occurs, to conſider diſtinctly, and 
as near to the ſaid order as may be, ten diffe- 
rent kinds of ſettlements by bis by 
the parents ſettlement by appr ticeſhip 
by ice Dy inba- 


biting 


| E author propoſeth in this book to | 
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biting forty days after notice by paying 
part ſh rates by ſerving a pariſh office 
and by a perſon's 
on eſtate. In like manaer, in treating of 
1 rates, firſt is ſet forth the iS" of laying 
the aſe ſment - then the allwance thereof 
by the juſtices publiſhing the ſame in the 
church appeal "gang the rates at the ſeſ- 
ſions levying the tame by di/ireſs 
and finally, commitment where. no diſtreſs can 
be had. 

Thus to exhibit another inſtance In the 
article of the Moollen manufacture, which makes 
up a conſiderable part of the juſtice of the peace 
his duty, and of the officers ſubordinate to him, 
there is ſuch a number and variety of ſtatutes, 
that authors are generally overwhelmed with 
them., To avoid which perplexity, the laws 
are here digeſted in order, according to the na- 
tural progrek of that buſineſs + from the ſhear- 
ing of the ſheep, * the exportation of the wool 
manufactured ; under the ſeveral heads of wing- 
ing of woot by 30 8 laws to prevent 
its exportation working of cloth——fu'lins 
en e . | ing —- Aretebing 
drefing exporting 

Where there is no priority in point of time; 
the next method is that bf Lord Ce, to frame 
a definition which takes in the whole ſubject, 
and then explain the ſeveral parts of ſuch Jef, 

ition in their order. Fhus Grord larceny is 
defined to be, A felonicus and fraudulent taking 
and carrying away by any perſen of the mere per- 
| woods cf * another, above the value of 124, 

In the handli ing of which , the ſeveral branches 


Of the definition are explained in the order as 


they ſtand: - 


viz, A felonicus and fraudulent ta- 
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ing and carrying away——by any perſon 
e the mere per ſenal goods / another 
- abeve the value of 12 d. Under which 
heads the general learning relating to that whole 
title is compreh ended. 

The like method is purſued in treating of the 
commiſhon of the peace, the form of an indict- 
ment, the form of an order of removal, and 
other articles. 

In general, it js provided, that one thing ſhall 
clear the way for another, and the ſubſequent 
paragraphs explain the preceding, 

Under the influence of which conduct, the au- 
thor bath attempted to bring together under one 
gencral title, divers articles relating to the ſam 
ſubject, which in the common books are ak 
and detached under vatious ſeparate fitles; ho- 
ping thereby, that what hath hitherto been 


thought introductory of confuſion, may tend to 


render the ſubject more perſpicuous, in exhibit- 
ing the whole under one comprehenſive view. 
'Thus the laws relating to the game, which are 
above forty in number, and are interſperſed in the 
common books under about thirteen different 
titles, are here digeſted under one general title 
Game, to which the reader thall have recourſe 
for the knowledge of whatſoever belongeth to 
that ſubject. For example, if any perſon would 
be ſatisfied, what penalty the law hath provided 
for tracing bares in the ſnow ; by recurring to 
the general title concerning the game, he will 
find the game diſtinguiſhed into three kinds, 
the four footed game, the winged game, and the 
game of Hh The four focted game, are diſtri- 
buted into the ſeveral ſpecies of deer, hares, 
and conies; under which head concerning 
bares, he will readily find what is deſired. In 


A 4 like 
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- like manner, the winged game are ſubdivided 


into ſeveral branches, concerning hawks and 
hawking wans——partriages and pheaſants 
pigeons iii ducks, wild geeſe, and other 
water fol grouſe or moor game Herons 
— and other fol; each of which have their 
culiar laws. | 
In theſe large comprehenſive titles, care i 
likewiſe taken, to be as particular as may be 
without injuring the connexion in the ſtatutes, 
by inſerting the whole law by it ſelf, relating to 
each ſeparate article. The benefit of which 
will appear by the following inſtance : If a per- 
ſon would know, what number of horſes or 
beaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation of the roads; let 
him take what treatiſe at preſent he pleaſes con- 
cerning the highways, he muſt read over the 
whole, before he ſhall be ſure that he hath 
found all which the law hath enacted concern- 
ing the fare; and ſuch is often the inaccuracy 
and confuſion, that when he hath peruſed the 
whole, perhaps he may be {till to ſeek. For as 
to this inſtance before us, there have been regu- 
lations made concerning the ſame, by ten diffe- 
rent acts of parliament, at very different times. 
Before he can have any competent knowledge 
thereof, he muſt lay all theſe ten acts together; 
and when he ſhall have done this, he will find 
amongſt them ſo many repeals, and revivals, 
and explanations, and amendments, that it will 
even then be no eaſy matter to conclude with 
certainty how the law doth ſtand as to that ar- 
ticle. To ſpare the reader all which trouble, the 
author hath in this and all other the like in- 
ſtances, laid the whole law together relating 
thereunto, or at leaſt all that hath occurred to 
him, 
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him, or which he hath thought it material to in- 
ſert. So that the reader may receive ſatisfaction 
in a very ſmall compaſs, as to what he ſhall be 
inquiring about; or at leaſt he may be ſatis- 
fied in this, that if he doth not find it there, he 
need not ſeek for it elſewhere in the book. 

And by this method of bringing together into 
one general title, all thoſe ſeparate diſtin titles, 
which have a mutual relation to and depen- 
dance upon each other, the author hath avoided 
one great inconvenience, of referring the reader 
from one title to another, and from that other 
back again to the firſt, and (which is not un- 
uſual in books of the like kind) perhaps loſing 
the thing to be treated of betwixt them. 

Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles ; that ſo the reader's attention may not be 
interrupted, by ſending him to ſearch other ti- 
tles, and from thoſe perhaps others again, which 
have no principal relation to the matter he hath 
in hand. 

Alſo, upon another account, he hath ſome- 
times made uſe of more words than otherwiſe 
he would have done, namely, to avoid the fre- 
quent repetition of the term &c. ; which is a 
vague expreſſion, and apt to create an uneafineſs 
in the reader's mind, for that he cannot be ſatiſ- 
fied from thence, how much, or how little is 
antended to be underſtood, 

He hath alſo been ſomewhat large in the 
matter of precedents under divers titles ; and 
hath endeavoured to bring them much nearer to 
the ſtatutes, upon which they ought to be form- 
ed, than uſually hath been done. 


FRE F: KC 
For all which enlargements, he hath - the 


more ſpace allowed to him, for that he hath 


not thought it neceſſary (as others have done) to 
take up near one fourth part of the book, by in- 
ſerting Blackerby's juſtice at the end of it, by way 
of index ; hoping that the method he hath pur- 
ſued will render every thing of that kind imper- 
tinent and uſeleſs. 

The materials which the author hath made 

uſe of, are chiefly of four kinds The /latutes 
at large the ſeveral treatiſes concerning the 
pleas of the crown the reports of caſes adjudg- 
ed in the court of king's bench and the 
books concerning the office of a juſtice of the 
peace, | 
As to the fatutes at large, or acts of parlia- 
ment; the author hath not thought himſelf at 
liberty, as Mr. Dalton and others have done, 
to deliver the import thereof in his own words; 
but hath conſtantly abridged the act, in the 
words of the act it ſelf, leaving out as little as 
poſſible which may ſeem any way material. 
And to each diſtinct clauſe, he hath annexed 
the interpretation thereof, where the fame hath 
been determined in the court of king's bench, 
or expounded by other good authority. 

The treatiſes concerning the pleas of the 
crown, are thoſe of Stamford, Coke, Hale, and 
Hawkins, Of the firſt of theſe, the author hath 

made little uſe, further than as he is adopted by 
the other three. As to which three great au- 
thorities, where the law hath been declared by 
Lord Coke, and not controverted by any other, 
nor altered ſince his time by any act of parlia- 
ment, or judicial determination, the author hath 
given to him the preference. And where any 
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of theſe differeth from the other, he hath noted 
the difference. 

In citing of Mr, Hawkins, he hath not 
thought it allowable, as is uſual with others, 
to omit the ſeveral degrees of caution and aſſent, 
with which he delivereth his opinion; as, 17 


ſeemeth, or it hath been ſaid by ſome, or it ſcemerb 


ts be the better opinion, or it ſcemeth ta be agreed, 
and the like ; which are by no means arbitrary 
words without much meaning, but are inſerted 


by him with the utmoſt deliberation and judg- 


ment. 

As to the books of reports; where the caſes 
therein have been conſidered by Mr. Hawkins, 
and the other learned perſons before mentioned, 
the author hath judged it very proper to leave 
the matter there, as ſettled by them. As to the 
reſt, he hath by no means thought himſelf of 
ability to proceed in Mr. Hawkins's manner, by 


laying together all the reports on the fame ſub- 
ject, and thereupon extracting an opinion out of 


the whole; but hath inſerted the ſame at large, 
or what he hath thought moſt material thereof, 
and left the determination thereupon to the 


reader's better judgment. 


And here it may be requiſite, that the rea- 
der be admoniſhed, not to expect that the book 
ſhall be more perfect, than the materials of 
which it is: compofed. All the books of reports 
are not of equal authority. Some, as thoſe of 
Keble, Salkeld, Lord Raymond, and many others, 
are approved or allowed by the Judges: others, 
which are perhaps not of leſs internal authori- 
ty, have not received that ſanction; ſuch, for 
inſtance, are thoſe of Lord Coke. During the 
greateſt; part of his preſent Majeſty's reign, no 
authentick collection of reports hath been pub- 


liſhed, 


3 
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liſhed, of caſes adjudged in matters relating to 
the ſubjects of this book. Herein the author 
could do no otherwiſe than make uſe of the 
materials he hath. Such are, particularly, Au- 
drew's reports, and two volumes of Sgſſians caſes 
publiſhed without the author's name. Of theſe 
it may be obſerved, that in the main they do 
agree very well with books of good authority, 
where they happen to report the ſame caſes ; 
and have no appearance of wilful falfification in 
caſes not reported elſewhere. But for theſe, or 
any other, the author himſelf voucheth not : 
And, as he doth not add to their credit, ſo he 
doth not detract from it; but leaveth every au- 
thor (as he needs muſt) to anſwer for himſelf. 
For he hath made it an invariable rule, upon 
all occaſions, to cite his authorities, what ſuch 
ſoever they be; and, in all material inſtances, 
in the very words of the original authors : that 
ſo, what may be of good authority in it ſelf, 
ſhall not be rendred leſs ſo by his handling of 
it. And where no authority is alledged, he de- 
fires the reader will look upon it as ſuch, name- 
ly, as having no authority ; the ſame being no- 
thing elſe but the author's own private obſer- 
vations, which are ſubmitted to every reader's 
judgment, to approve or reject as he ſhall fee 
canſe. | 

The books of authority concerning the of- 
ice of a juſtice of the peace, are thoſe of Fitzher- 
bert, Crompton, Lambard, and Dalton; the laſt 


of which was publiſhed in the reign of king 


James the firſt : ſince which time, no book un- 
dcr that title hath been allowed as ſufficiently 
authentick. And even the additions which have 
been made to Dalton fince his death, feem to 
have no better claim to an uncontrolable autho- 


rity 


PRE FT 
rity, than other collections which have not ob- 


tained it. And Dalton himſelf is much injured 


in the modern editions, in like manner as was 
obſerved before of Mr. Hawkns, by delivering 
that as abſolute, which Mr. Dalton publiſhed 
under the ſeveral degrees of aſſent or doubtful- 
neſs before mentioned ; and which the author, 
in juſtice to Mr. Dalton, hath reſtored. 
Where Dalton hath adopted Lambard, Cromp- 
ton, and Fitzherbert (which he doth moſt fre- 
quently in their own words) the author hath 
thought it ſufficient to cite Daltun's ſingle au- 
thority. And generally, in all other caſes, where 
authors are agreed, he hath judged it unneceſ- 
fary to alledge more than one or two good 
vouchers. ; 


Concerning the other books of this kind, 


which have been publiſhed fince Daltor's time, 
it is unneceſſary to enlarge; fince of the moſt 
of them the author hath made no ute, and of 
the reſt very ſparingly ; and he will not ſeek to 
recommend his own book, by finding fault 
with others before him. 
Orton, W:/tmorland, 
Sep. 29. 1754+ 
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Advertiſement concerning the SECOND 
EDITION. 


HREE things herein the author hath 
chiefly attended to: 1. To continue the 
ſtatutes to this prefent time. 2. To authenticate 
divers caſes of ſlender authority, by the ſanction 
of Sir John Strange; whoſe reports of caſes ad- 
judged during the reigns of the late king and of 
= Ms 


an- 
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his preſent majeſty, have ſupplied in ſome mea: 
ſure the deficiency which was in that part of 
the law before. 3. To take ſomewhat a larger 
ſcope in inveſtigating matters of antiquity; here- 
in preſuming to differ from Lord Coke and other 
authorities of the law: being led therein by his 
learned and ingenious friend Dr. Morton of Lei- 
ceſter-fields * ; to whom upon the like account 
he expreſſed his acknowledgments in the poſt- 
ſcript to the former edition, 


Sep. 29. 1755. 


hd tits. | 


Advertiſement concerning the THhIRD 
| ED1T1ON. 


THE diſtance of time from the date of 

the ſecond edition renders this third edi- 
tion not ſuſceptible of much alteration by the 
ſtatutes ſince enacted : Thoſe which have been 
enacted (which was, during the time that the 
book was in the preſs) are inſerted in an appen- 
dix. And ſome further improvements have becn 
attempted. For in a matter of ſo flux a nature 
as the law, it is not to be imagined that any edi- 
tion, however tolerable for the time, ſhould long 
continue ſo, without ſubmitting to alterations 
according to times and circumſtances. 


Apr. 26. 1756. 


— — 


— Y 
— 


* Now ſecretary of the royal ſociety, keeper of the ma- 


nuſcripts and medals in the Britiſp Muſeum, and phy ſician 
to the foundling hoſpital, 


r 
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Advertiſement concerning the FourTy 
EDITION, | ? 


S the two firſt editions of this book, in 
two volumes in octavo, were deemed to 
be printed 1 in too ſmall a letter; and the third 
edition, in folio, was intended chiefly for libra- 
ries and domeſtick uſe : it is now judged pro- 
per to print the ſame in three volumes in octavo, 
in ſomewhat a larger letter than the two firſt 
editions, and in a more portable compaſs than 
| the third, And herein ſpace is allowed for cer- 
tain enlargements, which indeed were retrench- 
1 ed at firſt only to retain the two volumes within 
competent dimenſions, So that, in effect, the 
book 1s now as the author firſt intended it ; and 
is continued down to this preſent date. 15 
Dec. 10. 1756. | 
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Advertiſement concerning the Fiery 
EDIT1ON. 

HE author thinketh it needful only to 

ſay, that this edition cometh down to 


the end of the ſtatutes of the thirtieth year of 
the reign of king George the ſecond. 


Sep, 29. 1757. 


__ 


Advertiſement concerning the S1xTH 
| EDITION. 
s . HIS edition differeth in nothing which 1s 


material, from the fifth edition in folio, 
Apr. 25. 1758, 


Adver- 
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Advertiſement concerning this SEVENTH * 
EpirIoN. | 
82 the publication of the ſixth edition, 1 I 
there have been many alterations in the law, { | 


by acts paſſed during the four laſt ſeſſions of par- 

bon Alſo divers new caſes have ariſen and 

been determined in the courts of We/tminſter hall; 

of whichthe author hath endeavoured to procure 

ſome account. Many uſeful hints have likewiſe | 

been ſuggeſted by gentlemen acting in the com- 4 fc 
miſſion of the peace, or practiſing in the law; | a 
unto whom the author taketh this opportunity to 


render his humbleſt acknowledgments. | I. 
In like manner, divers additions or alterations ; 
have occurred from time to time to the author | 7 
himſelf. Upon all which accounts, he thinketh 
it needful to make an apology to the purchaſers I. 
of the former editions. It hath indeed at ſeveral 
times been his intention to publiſh the alterations f 
ſeparate, but upon trial he hath always found it 43 
impracticable. Particularly in this preſent edi- uſe 
tion, beſides ſeveral titles which were neceſſary Gy 
to be wholly new framed, there are ſo many in- to n 
ſertions in other titles, occaſioned by above forty pret 
different acts of parliament, that to diſintangle 2 
the ſame would be extremely difficult, and when — 
effected would nearly * the ſize of one fifth wks 
( 
part of the book. l 
Jan. 1. 1762, witl 
ſtices 
Wo 
ſhall 
Witt 
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INTRODUCTION, 
Conſiſting of Two ParTs; 


CONTAINING, 


I. Certain abbreviation made uſe of in thi 15 
| Work, 


* 


II. Some general rules to be obſerved, in the con- 
| Helin of ſtatutes, or acts of parliament, 


T. Certain abbreviations made uſe _&. in this 
Work, 


FN bider to keep the book within a reaſonable 


compaſs, the following abbreviations are made 
re of. 


The word juſtice is always to be underſtood Jultice; 
to nd Juſtice ' of the Peace, when not otherwiſe ex- 
prefſed 
2. The words ane juſtice ſhall" always be under; One juſlice. 
ſtood to ſignify one or more juſtices : ſo that what is 
directed to be done by one, ſhall not be intended 
W 800 to exclude others from joining with him. 


Ia like manner, 70 juſtices, when not other- Two juftices, 


wil expreſſed, ſhall be underſtood to fi Sly too ju- 
TY or” more.” © 


Sa alſo a conviction on the oath of one cine, One witneſs, 
Malt be underſtood to denote one witneſs or mere. 


5. And tuo witneſſes ſhall denote tid. er nere To xit- 
wille. 


nelits, 


a 6. (1 2) 


xvili 
Quorum. 


Majority. 
Seſſions. 
Warrant. 


Judge of 
allize. 


Mayor. 


Conſtable. 


Overſeer. 


Poor, 


Penalty. 


— — 
5 a 
— — 2 2 


Overplus. 
derſtood, that the overpius muſt be returned to the 


Lands. 


Tranſporta- 


dio v. 


INTRODUCTION. 


6. (1 20 ſhall be underſtood to ſignify one where- 


off ts .of the Quorum. 
ih Juſtices. in 22 mall fignify the faid 5 ju- 


Pata or the major part f them, 


8. The word ſeſtons ſhall denote be general. or 


Quarter ſeſſions; it not otherwiſe exprefied,, - 1, -| +; 


The word warrant ſhall always ſignify warrant 


under hand aud ſeat, where not expreſſed other wiſe. 


10. Judges or Juſtices of afize ſhall be underſtood 
to ſignify alſo thoſe of Ni/i Prius, Oyer and Terminer, 


| a 8 1 Gaol Delivery. 


The word mayor ſhall always be underſtood to 


| — pl ; bailiffs and other chief officers in corporations. 
Al The word conſtable ſhall always be underſtood 


to - ND tythingmen, bor ſbalders, headboroughs, and 


ol ber peace officers of like degree. 


1. The word overſeer ſhall be underſtood IF mean 
overſeer. of the poor, where not expreſſed otherwiſe. 

14. Where a penalty, or part thereof, is expreſſed 
to be given to the poor; that ſhall. be always under- 
ttood to denote the poor of the pariſh where the offence 
Was committed, if not otherwiſe limited, 

15. Where a penalty is to be recovered before the 
Juſtices of the peace, it is thought indiſpenſible to 
inſert particularly the manner of recovering the ſame; 
but where it is to be ſued for in any of his majeſty's 
courts. of record at HYeſtminſter, it is judged not ne- 
ceſſary to let forth the ſpecial method of. procedure 
chere: and generally, where it is expreſſed, that a 
perſon ſnall do, or not do ſuch a thing, on pain of 
ſuch a ſum, without more, it ſhall be underſtood 
that ſuch penalty is not recoverable before the juſtices 
of the peace, but only in the courts at Weftminſter.. 

16. In all cafes of diſtreſs and ſale, it ſhall be un- 


owner ; Seer the ſum or ſums to be therequt de- 
ducted, ſhall be ſatisfied and paid. 
17. "Lards ſhall be * to ſtand for lands, 


 tenements, and hereditaments. 


18. Where tranſportation is directed for any of- 
fence, i it :hall always be underſtood, that if the offen- 
der 
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der ſhall return before the time limited be Pall be 
guilty of feluny without benefit of clergy. N 

19. In the blank ſpaces fot the names in the pre- plan ſpaces, 
cedents, inſtead of inſerting initial letters arbitrarily, 
it is thought it may be fome ſmall help to the me- 
mory, that A. O. ſhall ſignify the offender, A. J. the 
informer, A. N. the witneſs, 7. P. the Juſtice of 
the peace, andthe like. 

20. Alſo, for brevity ſake, ſums of money and Figues, 
other numbers are uſually expreſſed by figures, and 
not in words at length ; but it is to be remembred, " 
that in the forms of warrants, convictions, and other 
proceedings before the juſtices, they ought to be 
expreſſed in words at length, and not in figures. 

21. Where a ſtatute is ſaid to be in force, until Continuance 
ſuch a day, month, and year, Sc. it ſhall always be of flatutes. 
underſtood to imply, and from thence to the end of 
the then next ſeſſion of parliament. 

22. In the ſtatutes made in the reign of the late Citing of 
King William, it is thought not neceſſary upon all ſtatutes. 
occaſions to ſay William the Third, ſince there are no 
printed ſtatutes in the reigns of William the Fi rf and 
Second. 

Nor is it thought neceſſary in ſuch ſtatutes to add | 
the name of Queen Mary to that of King William; 
but iris judged ſufficient for the underſtanding there- 
of, to quote the ſtatutes in this manner; viz. © 

1 V. Self. 2. c. 6. . 3. to ſignify the ſtatute made 
in the parhiament holden in the firſt year of the reign - 
of King William the third and Queen Mary, the fe- 
cond ſeſſion thereof, chapter the ſixth, ſection the 
third. 7er 

23. Abbreviations in the names of books cited as Citing of 
authorities, or otherwiſe occaſionally noted; conſiſt- books. 
ing for the moſt part of ſome of the initial lexters 
of the authors names, and other common diſtinc- 
tions; need not to be further explained. edu 


ol 
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II. Some general rules to be obſerved, in the con- 
7 * firucton of flatutes, or acts of parliament. 


To avoid repeating the ſame obſervations: ſome 
hundreds of times, it is thought proper to premiſe 
the following general rules to be obſerved, in the 
conſtruCtion of ſtatutes or acts of parliament. 

How far-an' 1. Regularly, a ſtatute in the affirmative doth not 
aſlirmauve repeal a precedent affirmative ſtatute. 11 Co, 61. 
* But if the latter is contrary to the former, it 
aàmounteth to a repeal of the former. L. Raym, 160. 
How far an 2. A ſtatute made in the affirmative, without any 
e e negative expreſſed or implied, doth not take away 
the common tbe common law; and therefore the party may waive 
law. His benefit by ſuch ſtatute, and take his remedy by 
the common law. 2 Inſt. 200. 
Repealing a 3. By repealing of a repealing ſtatute, the firſt 
repealing ſia- ſtatute is revived. Read. Parl. 
__ x5 4: Regularly,” where an act - parliament. giverh 
to be purſued, à Power or intereſt to one perſon certain, by this 
expreſs deſignation of one, all others are excluded. 
11 Co. 59, 04. | | 
Power to ad- g. In all caſes, where Juſtices may take examina- 
miniſter an tions, or other accuſation or proof, tho? the ſtatute 
N doth not expreſly ſet down that it ſhall be upon oath, 
yet itthall be intended that it ſhall be upon oath. 
Dalt. c. 115. | 5 
In what caſe 6. Generally, it is holden, that where a ſtatute 
the ſeſho3 appoints a thing to be done by one or more juſtices, 
— — © without giving any appeal to the ſeſſions; theta the 
given to wo Juſtices in ſeſſions may do that thing: but where an 
jultices., appeal is given to the ſeſſions, the juſtices in ſeſſions 
Cannot proceed originally therein, becauſe that me- 
thod would take away the power of appealing. 
How far an — 7. Where a ſtatute makes: a new offence, - which 
indictment was no way prohibited by the common law, and 
— oY appoints a particular manner of proceeding againſt 
thod of pro- the Ooffender, as by commitment, or Etion of debt, 
ſec tion is ap- Or information, without mentioning an indictment; 
founded. it ſecms to be ſettled at this day, that it will not 
maintain 
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maintain an indictment, becauſe the mentioning the 
other methods of proceeding only, ſeems impliedly 
to exclude that of indictment: Yet it hath been 
adjudged, that if ſuch a ſtatute give a recovery by 
action of debt, bill, plaint, information, or other-. 
wiſe, it authorizes. a proceeding by way of indict- 
ment. 2 Haw. 211. , 
8. But every contempt of a ſtatute is indictable, Where no 


where no other puniſhment is limited. 1 Haw. 60. method of 
proſecution i 18 


. And whereſoever an act of parliament doth appointed. 
. Where the 
generally prohibit any thing, the party grieved ſhall 
defendant may 
not only have his action for his private relief, but be profecuted 
the offender ſhall be puniſhed at the king's ſuit, for both by the 
the contempt of the law. 2 Inft. 163. + king, and the 


. 1 F . party grieved. 
10. All actions, indictments, or informations, on In What time 


penal ſtatutes, for any forfeiture limited to the king, proſecutions 
ſhall be brought within two years after the offence wel be on 
committed; it limited to the king and profecutor, P 
then within one year; and if it is not ſued for in 

that one year, then the king may ſue for the ſame 

within two years, after the expiration of that one 

year; and not otherwiſe. 31 El. c. 5. ſ. g. That 

is to ſay, unleſs where it is otherwiſe directed by 
ſubſequent ſtatutes. 

11. Many ancient ſtatutes are penned in the form gtatutes not in 
of charters, ordinances, commands, or prohibitions the name of 
from the king, without mentioning the concurrence the whole le- 
of either lords or commons; yet inaſmuch as they Sillature. 
have always been acquieſced in as unqueſtionably 
authentick, this eſtabliſhes and confirms their autho- 
rity, and the defect is ſalved by ſuch univerſal re- 
ception. Hawkins's preface to the ſtatutes. 

12, The preamble or rehearſal of a ſtatute is Preamble. 
deemed true; and therefore good arguments may 
be drawn from the preamble, 1 Iiſt. 11. But the 
preamble ſhall not reſtrain the operation of the en- 
acting part; as where the preamble reciteth only 
a particular inconvenience, this ſhall not hinder a 
ſubſequent enacting clauſe from being underſtood 
1a that more general ſenſe which the words would 
otacrwiſe and of themſelves import, ſo as to take 
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in other inconveniences of the like kind, altho“ not 
ſpecified in the preamble, 8 Mod. 144. 1 P. Hull. 


May do ſuch a l 13. Where a ſtatute directs the doing of a thing, 
— for the ſake of juſtice, or the publick good ; the 
nase ward may is the fame as the word Hall? as where 
the ſtatute of the 14 C. 2. c. 12. enacts that the 
overſeers may make a rate to reimburſe the conſta- 
bles, this is canſtrued they hall; for they are com- 
pellable ſo to do. 2 Salk. 609. 11 238 
Court of re- 14. Where a ſtatute directs a penalty to be re- 
cord. covered in any court of record; this ſnall not be in- 
tended of the quarter- ſeſſions, unleſs it be ſpecially 
named in ſuch ſtatute; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Halt's Hiſt. 
29, 30. | 
Fiber m_ at It is a general rule in the conſtruction of ſta- 
5 . tutes, that where things of an inferior degree are firſt 
ferior are firſt mentioned, thoſe of a higher dignity ſhall not be in- 
mentioned. cluded under general fubſequent words; as where a 
ſtatute ſpeaks of indictments to be taken before ju- 
ſtices of the pęace, or others having power to take in- 
dilbments, it Hall be underſtood only of other inferior 
courts, and nat of the king's bench, or other courts 
at Weſtminſter. 2 Co. 46. 2 Haw. gos. 
Power ta con- 16. Where a ſtatute gives power to the juſtices, to 
wg the par. require any perſon to do a thing, as to take the oaths, 
5 the law implicitly gives them power to make a war- 
rant to have the body before them; for when the 
law granteth any thing to any one, that alſo is grant - 
ed, without which the thing it ſelf cannot be: And 
it is againſt the office of the juſtices, and the autho - 
|; rity given them by the law, that they ſhall go and 
ſeek the parties. 12 Co. 130, 131. 
Neceſſity of 17. Where a ſtatute gives power to the juſtices of 
ſummoning the peace, to hear and determine an offence in a ſum- 
che Patty. mary way; it is neceſſarily implied, and ſuppoſed, 
as a part of natural juſtice, that the party be firſt 
cited, and have opportunity to be heard and an- 
{wer for himſelf. 1 Hew. 154. 


* 3 | 19. Where 
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+18. Where an act of parliament gives power to Two juſtices 
two juſtices finally to hear and determine an offence; a 1 
it is neceſſarily ſuppoſed, that they ſhall be both 
together, or, Which is the ſame thing in other words &; 
that they ſhall hold a ſpecial ſefſians fe that purpoſ—- [ 
And the like is, when they are to do any other judiv = g 
cial act, as tu make an order of baſtardy, or adjudge 
the ſettlement: of a poor per ſon. For it is unknown 
do the laws of England, 0 two perſons ſhall act as 
judges in the ſame cauſe, when at the ſame time one 
of them is in one part of the county, and tlie other 
in another.. | 702 

19. Where a ſtatute appoints a conviction to be: Informer's 
on the-oath:of one witneſs ; this ought not to be by th. 
the ſingle oath of the informer z for if the fame 
perſon ſhould be allowed to be both proſecutor and 


witneſs, it would induce profligate perſons to com- 2 15agh 
mit perjury, for the ſake of the reward. L. Raym. We 
1345. 0 


20. Where a ſtatute directeth, that a perſon ſhall Confeſſions: 

be convicted of an offence, upon the cath of one or. 

more witneſſes, and ſaith nothing of the confeffion of 

the party; yet if the offender ſhall before the ju- | 

ſtice confeſs the offence, he may be convicted upon | 

ſuch confeſſion : for confeſſion is ſtronger evidence 

than the oath of witneſſes. Dalt. 109, 162. Str. 

546. 87 01 P39? of 
21. Where an act of parliament gives power to Diſcretionaty 

the juſtices of the peace, to take order in any mat- power. 

ter, according to their diſcretions 5 this ſhall be under- 

ſtood, according to the rules of reaſon, law, and ju- 

ſtice, and not by private opinion. 5 Co. 100. f 

22. In all: caſes where tbe kingdom of England, or England in- 

that part of Great Britain called England, hath been clude Wales) 

or-ſhall be mentioned in any act of parliament ; the | 

lame ſhall be deemed to comprehend the daminion of De! : 

Wales, and loton of ' Berwick upon Tweed. 20 C. A. 5 

c. 42. f. 1. 7 15 | O mug 1 

23. By the articles of the Union, 5 An. c. 8. All How far Seats 

por of the united kingdoms'of England.and Scozs land is in- 

and, ſhall be under the ſame regulations as to trade: _ 1 


1 a4 S0 5 


5 — 


— — Aa Inn 


xxiv INTRODUCT41ON. 


b So that where any act, in relation to trade, before 
the 5 An. mentions the kingdom of England, the 
ſame ſhall be underſtood to extend to the whole 


i united kingdom. 

| Twelve 24. It may be laid down as an invariable. rule, 
4 months. that the law favours liberty : So that in the conſtrue- 
4 tion of a penal ſtatute, where the interpretation is 


dubious, that ſenſe muſt be purſued (all other things 

| | being equal) which is more beneficial to the ſubject; 

l. or the party ſuffering. Thus, where an act directs, 

| that the juſtices ſhall commit an offender to priſon 

for 12 months, the juſtices may not alter the words, 

and commit him for à year; for in this reſpect, 12 

months and one year are not the ſame z but the 

months muſt be computed at 28 days to the month, 
and not as kalendar months, unleſs it be ſo expreſſed 
in the act. 

25. In all caſes wherein, by any act of parlia- 
ment, an oath ſhall be allowed or required; the ſo- 
lemn affirmation of quakers ſhall be allowed inſtead 
of ſuch oath, altho* no particular or expreſs proviſion 
be made for that purpoſe in the ſaid act. 22 G. 2. 
c. 46. |. 36. 

Forfeiture. 26. To ſay that a perſon ſhall forfert generally, 
or that he ſhall forfeit to the king, is all one; for the 
king ſhall have every forfeiture not otherwiſe limited. 
11 Co. 60. 

| Except where a forfeiture is given in lieu of pro- 

i perty and intereſt ; for . it ſnall go to the party 

injured. 1 RolPs Rep. 9 

For whereſoever a Tack giveth a forfeiture or 
penalty, againſt him which wrongfully detaineth or 
| diſpoſſeſſeth another of his duty or intereſt 4, in that 
F caſe, he that hath the wrong ſhall have the fortei- 
| ture or penalty, and ſhall have an action for the ſame 

upon the ſtatute at the common law, and the king 
ſhall not have the forfeiture in that caſe, 1 Iuſt. 159. 

Fine and ran- 27. Where a ſtatute faith, that ſuch a perſon ſhall 

ſom. pay fine and ranſom to the king; i in legal underſtand- 

ing, ſuch fine and ranſom are all one: for if they 
were divers, then ſhould the party pay two ſums, one 
for 
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the next! general or quarter ſeſſions, or unt's diſcharged 


that age, it binds them. 1 H. H. 706. 
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for the fine, and another for the ravſom; which was 
never done. I Inſt. 127 =] 

28. Ads of — that — of fines or At the king's 
ranſoms et the king's pleaſure, are always to be un- pleature. 
derſtood of the king in his courts by his juſtices. 
1 H. H. 375. 
209, It is faid, that whereſoever a juſtice of the Where a 
peace is impowered, by any ſtatute, to bind a per- power of com- 
ſon over, or to cauſe him to do a certain thing, and 2 « 
ſuch perſan being in bis preſence ſhall refuſe to be ms: 
bound, or to do ſuch thing; the juſtice may com- 
mit him ts the gaol, to remain there till he ſhall 
comply. 2 Haw. 116. 

30. When a ſtatute appoints en but Impriſon- 


limits no time ben: ; it {hall be Immediately. 8 Co. ment, when, 
11 
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Whien n a ſtatute appoints impriſonment, but Impriſon- 
lintirs no time how long; the priſoner in ſuch cafe ment, how 
muſt remain at the diſcretion of the court. Dalt. 410. lng 

32. Where any offender ſhall by a juſtice of the Commitment, 
peace be committed to the houſe of correction, for to the houſe 
an offence cogmzable before him out of ſeſtions, and * — 

. . 8 iat time. 
the time and manner of puniſhment is not by law 
expreſly limited; he may commit him to the houſe 
of correction, there to be kept to hard labour, until 


by due courſe of law. 17 G. 2. c. 5. ſ. 34. 

33. Wherever a ſtatute makes any offence felony; Statute ma- 
it incidentally gives it all the properties of felony at king an of. 
common law. 1 Haw, 105; wan 

34. Therefore an act of parliament that makes an Miſpriſion. 
offence felony, doth conſequently introduce the pu- 
niſnment of concealing, that is, miſpriſion of felony; 
and everyoffence made felony by act of parliament, 

Inclugeth miſpriſion. 1 H. H. 708. N 

35. An act making a new felony, extendeth not Infants, ; 
to infants under 14 years of age; but if they be of a 


— 
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36. Not only thoſe crimes which are made fe- Life and 
lonies by the expreſs words of any ſtatute, but alſo mem er. 
thole which are decreed to have or undergo Jug: 
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ment of life and member, do become fel6mes thereby, 


whether the word felony were 7 Hae or not. 
Acne 1D N „ 1 5 07 It 

But an offence hall never be "ous felony, 
by che conſtruction of any doubtful * 
words of a ſtatute; and therefore if it be only pr 
hibited under pain of forfeiting body and goods, te 
of being at the king*s will for body, lands, and goods, 
it ſhall amount unto no more than à high miſde- 
meanor, 'puniſhable by impriſonment or the like. 
1 Haw. 107. 

38. All felonies by the common law have the be- 
nefit of clergy ; therefore where a ſtatute enacts a 
felony, and ſays, the offender ſhall ſuffer death, clergy 
lies notwithſtanding, and is never ouſted without ex- 
preſs words, 3 Inft. 73. 2 Haw. 342. 

Saving of dower in a ſtatute making an of- 
fence felony, is ſuperfluous; for by the 1 Ed. 6. c. 12. 
. is not loſt by the felony of the huſband. / 17. 

o. Where a penalty is given to an informer upon 
a — ſtatute; he ſhall have no coſts, unleſs the 
ſtatute it ſelf directs it, but he l F his coſts 
out of the penalty. 2 Haw. 274. 

Therefore-where a juſtice hath power to inflict a 
pecuniary penalty, not exceeding; ſuch a ſum; he 
may do well in ſuch penalty to conſider the coſts of 
proſecution. 

41. No damages can be given to the party Uri, 
upon an indictment, or any other criminal proſecu- 

tion; and where by ſtatute damages are given to 


the party grie ved, it ſeems that they cannot be re- 


covered on an indictment at the ſuit of the king. 
grounded on ſuch ſtatute, unleſs ſuch method of re- 
covering them be expreſly given by the ſtatute; but 
that they ought to be ſued for in an action on the 
ſtatute, in the name of the party grieved. But it 
is every day's practice in the court of King's bench, 
to induce defendants to make ſatisfaction to 


the damages ſuſtained, by intimating an inclination 
2 on 
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roſe- 
cutors, for the coſts of the proſecution, and alſo for 
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on that account to mitigate the fine due to the king. 
2 Haw. 210, 1 | 
202 Where a ſtatute gives treble damages; the ju- Treble da- 
ſtices are not to aſſeſs the damages, and then treble mages. 
them; but the jury ought to find the damages, and 
then the juſtices are to treble them. Cro. Car. 449. 
43. In all cafes where a juſtice is or ſhall be re- PDiſtreſs and 
quired by any act of parliament, to iſſue a warrant ſale. 
of diſtreſs for the levying of any penalty inflicted, 
or any ſum of money directed to be paid by ſuch 
act; it ſhall be Jawful for ſuch juſtice granting ſuch 
Y warrant, therein to order and direct the goods and 
” Chattels ſo to be diſtrained, to be ſold and diſpoſed 
of within a certain time to be limited in ſuch war- 
rant, ſo as ſuch time be not leſs than 4 days, nor 
more than 8 days, unleſs ſuch penalty or ſum of 
money, together with reaſonable charges of taking 
5 and keeping the diſtreſs, be ſooner paid. And the 
* officer making ſuch diſtreſs, may deduct the reaſon- 
able charges of taking, keeping, and ſelling ſuch di- 
* A{trefs, out of the money ariſing by ſuch ſale; and 
the overplus (if any) after ſuch charges, and alſo the 
| ſaid. penalty or ſum of money, ſhall be ſatisfied and 
paid, ſhall be returned on demand to the owner of 
the goods and chattels fo diſtrained. (Except only 
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5 in caſes of. diſtreſs for quakers tithes and church 
f = rates.) 27 Geo. 2. c. 20. 
5 44. An act inflicting a penalty for a ſecond offence, Second of- 
1 muſt always be underſtood, after conviction and fence. 
72 judgment for the firſt offence; and the ſecond of- [ 
o fence mult be committed after the firſt conviction, 
ah and judgment thereupon given; for it doth not ap- ' 
| peat to be an offence, until judgment by proceeding | 

2 of law be given againſt the offender. 2 Inſt. 468. ; 
U | And the indictment for a ſecond offence, muſt ; 
he | recite the record of the firſt conviction z and upon 

it 5 2 evidence, the record of the firſt conviction muſt 

: A proved: but the matter of the firſt conviction 

fe. ſhall never be re-examined, but muſt ſtand for 
we | granted. 1 H. H. 686. 
ion 8 
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Abjuration Oath. See Daths. 


Acceſſarv. 


J. Of acceſſaries in general. 
TI. Of acceſſaries before the fact. 
g TIT. Of acceſſaries after the fact. 
IV. How they are to be proceeded againſt. 


J. Of acceſſaries in general. 
I, 8 RY (quaſi accedens ad cultam) is he Acceſſary, whats 


that is not the chief actor, but one that is concerned 4 
in the felony by commandment, aid, or receipt. 

2. In the higheſt capital offence, namely, high treaſon, In the higheit 
there are no acceſſaries, neither before nor after; for the ches, no 

. . . I, cellarics, 
conſenters, aiders, abetters, and knowing receivers and 
comforters of traytors, are all principals. 1 Hale's Hiſt. 613. 

But yet as to the courſe of proceeding, it hath been, and 
indeed ought to be the courſe, that thoſe who did aCtually 
commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree ; becauſe 
otherwiſe this inconvenience might follow, that the prin- 
cipals in the ſecond degree might be convicted, and yet the 
principals in the firſt degree may be acquitted, which would 
be abſurd, 1 H. H. 613. 

3. In caſes that are criminal, but not capital, as in petit In the loweft 
larceny and treſpaſs, there are no acceſſaries; for the acceſ- offences, no ace 
ſaries before are in the ſame degree as principals ; and acceſ. tes. 
ſaries after, by receiving the offenders, cannot be in law 
under any penalties as acceſſaries, unleſs the acts of parlia- 
ment that induce thoſe penalties do expreſly extend to re- 
ceivers or comforters, as ſome do. 1 H. H. 613. 

4. It remains therefore, that the buſineſs of this title of Acceſſaries only 
acceſſaries refers only to felonies, whether by the common . 
law, or by act of parliament. 1 H. H. 613. | 

$. Concerning which, Lord Coke obſerves generally, that Accefaries im- 
when any offence is felony, either by the common law, or Fel n 3 
by ſtatute, all acceſſaries both before and after are inciden- 
tally included. 3 It. 59. 

Vol. I. B 6. But 


wa. i: OTA MT EE. . - 
1 N * 2 HER 3 1 
* * » WS l 
A as LS. 
1 
85 


* 


Acceſſaries in fe- 
ne. diſtinguiſhes thereupon as follows : Regularly (he ſays) if an 


— Acceſlary, 


6. But as to felonies by act of parliament, Lord Hal- 


act of parliament enact an offence to be felony, tho” it 
mention nothing of acceſſaries before or after, yet virtually 
and conſequentially thoſe that counſel or command the of- 
ſence, are acceſſaries before, and thoſe that knowingly re- 
ceive the offender are acceſſaries after. 1 H. H. 613. 

But if the act of parliament that makes the felony, in 
expreſs terms comprehend acceſlaries before, and make no 
mention of acceflaries after, namely, receivers or com- 
forters, there it ſeems there can be no acceſſaries after; for 
the expreſſion of procurers, counſellors, or abettors, all 
which import acceſſaries before, make it evident, that the 
law-makers did not intend to 'include acceſlaries after, 
which is an offence of a lower degree than acceſſaries be- 
fore. 1 H. H. 614. 

And altho' it be generally true, that an act of parliament 
creating a felony, renders con ſequentially acceſſaries before 
and after within the ſame penalty, yet the ſpecial penning 
of the act ſpmetimes varies the caſe: Thus the ſtatute of 
3 H. 7. c. 2. for taking away women, makes the taking 
away, and the procuring and abetting, yea and wittingly 
receiving alſo, to be all equally principal felonies, and ex- 
cluded of clergy. Again, the ſtatute of 27 Eli. c. 2. 

| makes the coming in of a jeſuit treaſon, the receiving or 

\ relieving of him felony, the contributing of money to his 
relief a præmunire. So that acts of parliament may diver- 

ſify the offences of acceſſary or principal, according to the 

various penning thereof, and fo have done in many caſes, 

1 H. H. 614, 615. 

How far accefſa- 7. Alſo a ſtatute excluding the principals from the benefit 
ries by ſtatute of clergy, doth not thereby exclude. the acceſſaries before or 
ſhall have their after; neither doth a ſtatute, excluding the acceſſaries, 


clergy. 8 
. thereby exclude the principals. 2 Haw. 342. 
I. Of acceſſaries before the fat. 
Acceſſary before. An acceſſary before the fact committed, is he that being ab- 


ſent at. the time of the felony committed, doth yet procure, 
counſel, command, or abet another te commit a felony, 


Being abſent at the time of the felony committed} For if he 
is preſent, he is not an acceſſary, but a principal. 

So alſo, if divers come to commit an unlawful act, and 
be prefent at the time of the felony committed, tho' one ©: 
them only doth it, they are a/ principals, Hale's l. 215. 
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Acceſlary. 


So if one preſent move the other to ſtrike ; or if one pre- 
fent did nothing, but yet came to aſſiſt the party if needful ; 
or if one hold the party while the felon ſtrikes him; or if 
one preſent deliver his weapon to the other that ſtrikes : for 
they are preſent, aiding, abetting, or comforting.” id. 216. 

But if one came caſually, not of the confederacy, tho” 
he hindred not the felony, he is neither principal nor acceſ- 
ſary, altho' he apprehend not the felon ; but tor his negli- 
gence he is puniſhable by fine and impriſonment. FHale's 
Pl. 216. 2 Haw. 313. 

Alſo in ſome caſes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any thing to poiſon an- 
other, and leaves it, tho* not preſent when it is taken: And 
ſo it ſeems all that are preſent when the poiſon is ſo infuſed, 
and conſenting thereunto. Hales Pl. 216. 


Procure, counſel, command, or abet] But here note ſome 
diverſities: As, 

(1.) Ehen the principal dath not accompliſh the fact aliage- 
ther in the ſame ſort, as it Twas beforehand agreed between 
him and the acceſſary. And therefore-if one commands an- 
other to lay hold upon a third perſon, and he lays hold upon 
him and robs him, the perſon commanding is not acceſlary 
to the robbery ; for his command might have been performed 
without any robbery. Dale. c. 161. 

But if the command had been to beat him, and the party 
commanded doth kill him, or beat him fo that he dieth 
thereof; the perſon commanding ſhall be acceſſary to the 
murder: for it is a hazard in beating a man, that he may 
die thereof. Dale. c. 161, 

(2.) He that commandeth or rounſelleth any evil or unlawful 
act to be done, ſhall be adjudged acceſſary to all that ſhall enſue 
pon the ſame evil act, but not to any other diſtinct thing. As 
if one command another to ſteal a horſe, and he ſtealeth an 
ox; or to rob a man by the highway of his money, and he 
robs him in his houſe of his plate; or to burn ſuch an one's 
houſe, and he burneth the houſe of another : Theſe are 
other acts and felonies than he commanded to be done, and 
therefore he ſhall not be adjudged acceſſary to them, Dat. 
c. 16r. | | 

(3.) But if a perſon commit the ſame felony, which another 
did command or counſel to be done, ibo he doth it at another 
time, or in another place, or in another fort than was com- 
manded or ccunſelled, yet here ſuch perſon commanding or coun- 
ſelling ſhall be acceſſary. As if he doth counſel to kill a 
man by poiſon, and he kills him with a dagger; or to kill 
him by the highway, and he kills him in bis houſe; or to 
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Acceſſary. 
kill him one day, and he kills him on another day ; in theſe 
and the like cafes, he ſhall be acceſſary. Dall. c. 161. 

(4.) Thoſe offences which in the conſtrudtion of law are ſud- 
den and unpremeditated, cannot have any acceſſaries before. 
As killing a man by miſadventure, in his own defence, or 
manſlaughter : For in ſuch caſe there can be no procuring, 
counſelling, commanding, or abetting. But there may be 
acceſlaries after. 1 H. H. 616. | 

(5.) It ſeems to be generally agreed, that he who barely 
conceals a felony, which he knows to be intended, is guilty only 
of a miſpriſion of felony, and ſhall not be judged an acceſſary ; 
for this is not procuring, counſelling, or abetting. 2 Haw. 

17. 
(6.) Alſo, if a man counſels or commands another to 
kill a perſon, and before he hath killed him, he who coun- 
ſelled or commanded it, repents, and countermands it, 
charging him not to kill him, and yet after he doth kill 
him; here ſuch perſon countermanding ſhall not be adjudg- 
ed acceſſary to the murder: For the law adjudgeth no man 
acceſſary to a felony before the fact, but ſuch as continue 
in that mind at the time that the felony is done and exe- 
cuted. Dalt. c. 161. 

(J.) But if a perſon adviſe a woman to kill her child as 
ſoon as it ſhall be born, and ſhe kill it in purſuance of ſuch 
advice; he is an acceſſary to the murder, tho” at the time 
of the advice, the child not being born, no murder could 
be committed of it: For the influence of the felonious ad- 
vice continuing till the child was born, makes the adviſer 
as much a felon, as if he had given his advice after the 


birth. 2 Hao. 315. 


II. Of acceſſaries after the fact. 


Acceſſary after the fact is, where a perſon knowing the fe- 
lony to be committed by another, relieves, comforts, or afſi/t 


the felon, 1 H. H. 618. 


Knowing the felony to be committed] There can be no 
doubt, but that it is neceſſary that the receiver have no- 
tice of the felony, either expreſs or implied, and ſo to 
be laid in the inditment, that the receiver Ane that the 
perſon received by him, had committed the principal ſe- 
lony. 2 Haw. 319. | 

The felony] This, as hath been ſaid, holds place only in 
feunes, and in thoſe felonies, where by the law judgment 
of death regularly ought to enſue; and therefore not 1n 
peut larceny, 1 4, H. 618. 


And 
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Acceſlary. 

And therefore if a perſon do barely receive, comfort, or 
conceal an offender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho' he know him to have 
been guilty, and that there is a warrant out againſt him, 
yet he is not an acceſſary to the offence ; but perhaps in ſuch 
caſe he may be indictable for a contempt of the law, in hin- 
dring the due courſe of juſtice, 2 Haw. 311. 


Relieves, comforts, or aſſiſts the felon] In the explication 
of theſe words, ſeveral things are conſiderable ; 

(J.) Generally, any aſſiſtance whatſoever given to one 
known to be a felon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhment to which he is 
condemned, 1s ſufficient to bring a man within this deſcrip- 
tion, and make him acceſſary to the felony ; as where one 
aſſiſts him with a horſe to ride away with, or with money 
or victuals to ſ::/pport him in his eſcape. 2 Haw. 317. 

(2.) But if a man knows that a perſon hath committed a 
felony, but doth not diſcover it, this doth not make him an 
acceſfary, but it is a miſpriſion of felony, for which he may 
be indicted, and upon his conviction fined and impriſoned. 


1 H. H. 618. 


(3. ) Alſo if a man ſees another commit a felony, but con- 
ſents not, nor yet takes care to apprehend him or to levy hue 
and cry after him, or upon hue and cry levied doth not purſue 
him; this is a negle& puniſhable by fine and impriſonment, 
but it doth not make him an acceſſary. .1 H. H. 618. 

(4.) In like manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and ſuch perſon ſuf- 
fer him to eſcape without arreſt, knowing him to have com- 
mitted a felony, this doth not make him acceſſary; but if 
he take money of the felon to ſuffer him to eſcape, this makes 
him acceſſary: And ſo it is if he ſhut the fore door of his 
houſe, whereby the purſuers are deceived, and the felon 
hath opportunity to eſcape, this makes him an acceſſary; 
for here is not a bare omiſſion, but an act done by him to 
accommodate the felon's eſcape. 1 H. H. 619. 

(5-) Alſo it ſeems to be ſettled at this day, that whoſoever 
reſcues a felon from an arreſt for the felony, or voluntarily 
ſuffers him to eſcape, is an acceſlary to the felony, 2 Haw, 
318. 

(6.) But if a felon be in priſon; he that relieves him with 
neceſſary meat, drink, or cloaths, for the ſuſtentation of 
life, is not acceflary, 1 H. H. 620. 

(7. ) So if he be bailed out; it is lawful to relieve and 
maintain him, for he is ſtill in fome ſort in cuſtody, and is 
under a certainty of coming to his trial. 1 H. H. 620. 


4 (8.) But 
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Accelſary. | 


(8.) But if a felon be in gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or to 
bribe the gaoler to let him eſcape, makes the party an acceſ- 
ſary ; for tho* common humanity allows every man to afford 
ſuch perſons neceſſary relief, yet common juſtice prohibits all 
unlawful attempts to cauſe their eſcapes, 1 H. H. 621. 

(9.) The ſending a letter in favour of a felon, or adviſing 
to labour wile: not to appear, makes no acceſſary; but 
it is a high contempt. Hale's Pl. 219. 

(10. ) A man m ay be acceſlary to an acceſſary, by the 
receiving of him knowing him to be an acceſſary to felony, 
1H. H. 622. 

(II.) If a man hath goods ſtolen, and he receives his 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful; but if he receive 
them upon agreement not to proſecute, or to proſecute 
faintly, this is theftbote, puniſhable by impriſonment and 
ranſom, but yet it makes him not an acceſſary; but if he 
take money of him to favour him, whereby he eſcapes, this 
makes him aceeſſary. 1 H. H. 619, 

(12. ) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen ; or ſhall receive, harbour, or 
conceal the thieves ; he ſhall he deemed an acceſſary, and be 
tranſported for fourteen years. 3 V. c. . /. 4. 5 Ann. 
c. 31. /. 5. 4 Geo. c. 11. And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen. ' I H. H. 619. 

(13.) It ſeems agreed, that the law hath ſuch a regard to 
that duty, love, and tenderneſs, which a wife owes to her 
huſband, as not to make her an, acceſſary to felony by any 
receipt given to her huſband ; yet if ſhe be any way guilty 
of procuring her huſband to commit it, it feems to make 
her an acceſſary before the fact, in the ſame manner as it 
ſhe had been ſole. Alſo it ſeems agreed, that no other re- 
lation, beſides that of a wife to her huſband, will exempt the 
receiver of a felon from being an acceſſary to the felony; 
from whence it follows, that if a maſter receive a ſervant, 
or a fervant a maſter, or a brother a brother, or even a 
huſband a wife, they are acceſſaries in the fame manner as 

if they had been mere ſtrangers to one another. 2 Haw. 

20. « 

(14.) But if the wife alone, the. huſband | being ignorant 
of it, do receive any other perſon being a telon ; the wife 
is propre ee not the huſband. 1 H. H. 621. 

(15.) But it the huſband and wife both receive a felon 
ee it Mall be judged only the act of the huſband, 
and the wife ſhall be acquitted, 1 H. H. 621 
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> I. How they are to be proceeded againſt. 

. 1. By 3 Ed. 1. c. 15. Thoſe who are accuſed of the re- Acceſſaries how 
1 1 ceipt of felons, or of cemmandment, or of force, or of aid of far bailable. 

| felony done, ſhall be Lailable ; but this ſeemeth to be only 
2 where it ſtands indifferent whether the party be guilty or in- 
t © nocent; for if there are ſtrong preſumptions of guilt, it 

I ſeemeth that he is not bailable. 2 Haw. 102. 
e Fi 2, Where a perſon is feloniouſly ſtricken or poiſoned in In what county 
. dne county, and dies thereof in another county, the acceſ- to be tried, 


| ſary may be indicted in the county where the death ſhall 
is 1 happen. 2& 3 Ed. 6. c. 24. /. 2, 3. 


E 3 Alſo, where a murder or felony ſhall be committed in one 
© county, and a perſon ſhall be acceſſary in another county, 
e 25 the acceſſary may be indicted in the county where he was 
d = accellary: And the judges cf aſſtze, or two of them, of the 
0 = county where the offence of the acceſſary ſhall be commit- 
18 ted, on {uit to them made, ſhall write to the keeper of the 
E records where the principal ſhall be convicted, to certify 
85 4 them whether ſuch principal be attainted, convicted, or 
Jr - otherwiſe diſcharged ; which he ſhall certify under his ſeal, 
* ; „ 
2. : 3. The acceſſary may be indicted in the ſame indictment Acceſſary and 
in i with the principal, and that is the beſt and moſt uſual way; 3 = the 
E r = ent. 
3 3 but he may be indicted in another indictment, but then ſuch 
indictment muſt contain the certainty and kind of the prin- 
to & Ccipal felony, 1 H. H. 623. | | 
er [ 4. It ſeemeth that the acceſſary may be put to anſwer be- Principal to be f 
yy : fore the principal hath appeared; but his plea cannot be tried ft tried. j 
ty before ſuch appearance, unleſs he defires it himſelf ; but if 
kc be will put himſelf upon his trial, before the principal be | 
it | tried, he may ; and his acquittal or conviction, upon ſuch / i 
e- ! trial, is good. 2 Haw. 322. 1 H. H. 623. 4 
he 3 But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, 
73 2 till the principal be convicted ; for if the principal be after 
it, | acquitted, that conviction of the acceſſary is annulled, and 
a ; no judgment ought to be given againſt him : But if he be 
as E acquitted of the acceſſary, that acquittal is good, and he 
10. © ſhall be diſcharged. 1 V. H. 623, 624. 
I 5, It ſeems to be ſettled at this day, that if the principal Both tried by 
nt and acceſſary appear together, and the principal plead the ges one inquet. 
ife neral iſſue, the acceſſary ſhall be put to plead alſo ; and that | 
if he likewiſe plead the general iſſue, both may be tried by 
on one inqueſt; but that the principal muſt be firſt convicted; it 
id, | and that the jury ſhail be charged, that if they find the prin- f 


| Cipal not guilty, they fall find the accellary not guilty, But | 
0W B 4 it + 
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8 Acceſlary. 
it ſeems agreed, that if the principal plead a plea in-bar, or 
abatement; or a former acquittal, the acceſſary ſnall not be 
forced to anſwer, till that plea be determined; for H it be 
found for the principal, the acceſſary is diſcharged ; if againſt 
the principal, yet he ſhall aſter plead over to the felony, and 
may be acquitted, 2 Haw. 323. 1 H. H. 624. 

6. Anciently the acceſſary could not be tried, unleſs the 
be tried, the, principal were attainted (3 Ed. 1. c. 14.) but by the 1 Ann. 
the principal be 2 a 
not attainted. tat. 2. c. 9. ſ. 1. If the principal be convicted, or ſtand 

mute, or peremptorily challenge above twenty of the jury, 
the acceſſary may be tried and puniſhed as if the principal 
had been attainted ; and this, altho' the principal be ad- 
mitted to his clergy, pardoned, or otherwiſe delivered before 
attainder. 
Receiver of ſto-- 7. But in the caſe of ſtolen goods, if the principal cannot 
len goods may be taken, the buyer or receiver may be proſecuted as for a 
5 miſdemeanor, to be puniſhed by fine and impriſonment, or 
* *__ other ſuch corporal puniſhment as the court ſhall think fit, 
altho* the principal be not convicted; which ſhall exempt 
the offender from being puniſhed as acceſſary, if the principal 
be afterwards taken and convicted. 1 Ann. flat. 2. c. g. 
JJ 1 . 29 @. 4. £..30. 
The buyer or receiver of ſtolen lead, iron, copper, braſs, 
bell-metal or ſolder, may be convicted, altho? the principal 
hath not been convicted; and ſhall be tranſported for four- 
teen years, x 
1 8. It ſcemeth not reaſonable, where a perſon is charged 
perlon is charged as acceſſary to more than one principal, to try him on the 
as accellary to conviction of one, before all of them have appeared; be- 
More than one. ; ; 
cauſe hereby he may be ſubject to the hardſhip and hazard 
of two trials for his life for the ſame offence, which is con- 
trary to the general courſe of the law. 2 Haw. 323. 
Cafe where th? 9. If the principal be erroneouſly attaint, yet the ac- 
principal 15 err0- ceſſary ſhall be put to anſwer, and ſhall not take advantage 
neouſly attainted, 1 . 3 
of the error in that attainder; but the principal reverſing 
the attainder, reverſeth the attainder of the acceſſary. 
1 H. H. 625. 
AcceſTary accuit- 10. If one perſon be indicted as principal, and another 
ted may be in as acceſſary, and both be acquit; yet the perſon indicted as 
voir Prince acceſſary may be indicted as principal, and the former ac- 
288 quittal as acceſſaty is' no bar. 1 H. H, 625. 
Principal acquit- II. But if a perſon be indicted as principal and acquitted; 
ted may not be he ſhall not be indicted as acceſſary before: And if he be, 
indicted as. ac- . : . 8 
ceilay befurd he may plead his former acquittal in bar, for it is in ſub- 


ſtance the ſame offence, 1 H. II. 626. 


Aceeſſary may 
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he may be indicted as acceſſary aſter, for they are offences 
1 H. H. 626. x ſary after, 

13. And ſoit is, if he be indicted as acceſſary before, Accefſary before, 
and acquitted ; yet for the fame reaſon he may be indicted # 
as acceſſary after, 1 H. H. 626, 


of ſeveral natures. 


Acceſſary. 


Indictment of an acceſſary before the fact, taken 
from Coke's report of Lord Sanchar's caſe, 9 Co. 116. 
which, as the proſecution was by the king's ſpe- 
cial command, was probably drawn by good ad- 
vice; and on which Robert Creighton, eſquire, 
(Lord Sanchar of Scotland) was convicted and 
hanged ; viz. 


| Middleſex. H E jurors do preſent for the lord the king 


upon their cath, That whereas Robert Car- 
liel late of London, yeoman, and James Irweng late of Lon- 
don aforeſaid, yeoman, not having god before their eyes, but ſe- 
duced by the inſtigation of the devil, the eleventh day of May 
in the year of the reign of our lord James by the grace of god of 
England, France, and Ireland, #ing, defender of the faith, and 


fo forth, the tenth, and of Scotland the forty-fifth, at London, 


that is to ſay, in the pariſh of St. Dunſtan in the Meß, and 
in the ward of Farringdon without London aforeſaid, &c. 
with force and arms, &Cc. felontouſly and of their aforethoug ht 
malice, in and upon one John Turner then and there in the 
peace of god and of the ſaid lord the king being, made an aſſault 
and affray, and the aforeſaid Robert Carliel a certain gun 
tormentumj called a piſtol, of the value of 5 8. then and there 


ö harged with gunpowder and a leaden bullet, which gun the 
| ſaid Robert Carliel in his right hand then und there had and 
N beld, in and upon the aforeſaid John Turner then and there 
| feloniouſly, wluntarily, and of his malice forethought, did ſhoot 


off and diſcharge ; and the aforeſaid Robert Carliel, with the 
leaden bullet afareſaid from the gun afareſaid then and there 


ſhot and diſcharged, the afareſaid John Turner in and upon 


the left part of the breaſt of him the ſaid John Turner, near 
the left pap of him the ſaid John Turner, then and there Fl 
lonioufly ftruck, giving to the ſaid John Turner then and there 
with the leaden bullet aforeſaid out of the gun aforeſaid then 
and there ſhot off and diſcharged, in and upon the left part of 
the breaſt of him the ſaid John Turner, one mortal wound 5 

the breadth of half an inch, and depth of five inches, of which 
mortal wound 8he aforeſaid John Turner at London aforeſaid, 
in the pariſh and ward aforeſaid, inſtantiy died: And that 
| N James 
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Acceſſary. 


James Irweng felmioufly, and of his forethought malice, then 
and there was preſent, aiding, aſſiſting, abetting, comforting 
and maintaining the aforeſaid Robert Carliel 10 the felony and 
murder aforeſaid in form aforeſaid to be done and committed; 

and fo the aforeſaid Robert Carliel aud James Irweng the 
aforeſaid John Turner at London aforeſaid, in the pariſh and 
ward aforefaid, in manner and form aforeſaid, Jelomoufh, o- 
luntarily, and of their for ethought malice, killed and murdered, 
againſt the peace of the lord the now king, his crotun and A- 
nity; And that one Robert Creighton, late of the pariſh of 
St. Margaret in Meſiminſter, in the county of Middleſex, 
eſquire, not having god betore his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and mur- 
der aforeſaid by the aforeſaid Robert Carliel and James In- 
weng in manner and form aforeſaid done and committed, 
that is to ſay, the tenth day of May in the year of the reign 
of our lord James, by the grace of god of England, France, 
and Ireland, king, defender of the faith, and fo forth, the 
tenth, and of Scotland the ſorty- fifth, the aforeſaid Robert 
Carliel, at the aforeſaid pariſh of St. Margaret in Nſimin- 
Aer aforeſaid, in the county of Middleſex aforeſaid, to the 
felony and murder aforeſaid, in manner and form r. 
to be done and committed, maliciouſly, teloniouſly, volun- 
tarily and of his forethought malice, did incite, move, abet, 


. counſel and procure, againſt the peace of the ſaid lord the 


king that now is, his crown and dignity, 


If after the fact, then the form may be thus; 


And that A. O. late of in the county of 


yeoman, well knowing the ſaid (offender) to have done and 


committed the ſaid felony in manner and form aforeſaid, 8 


rerwards, 10 wit, on the day 0 in the 
year of the reign of at — aforeſaid in the county 
aforejaid, with force and arms, him the ſaid aid then 
and there feloniouſſy, and of bs malice forethought, receive, 
aid, and comfort; againſt the peace of the ſaid lord the king 


that naw is, his crown and dignity. 


Action popular. Sce Infoꝛmation. 
Adultery. See Lewdneſs. 
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Addition. 


O prevent the inconvenience of troubling one perſon 
for another, it is enacted by 1 H. 5. c. 5. that in 
ever y original writ of adtions perſonal, appeals, and inditments, 
in which the exigent ſhall be awarded, to the names of the de- 
fendants additions ſhall be made, of their eſtate or degree or 
miſtery, and of the towns, or hamlets, or places, and counties, 
of the which they were, or be : And if by preceſs upon the ſaid 
original writs, appeals, or indiftments, in the which the ſaid 
additions be omitted, any eutlawries be pronounced, they ſhall 
be void; and before the outlawries pronounced, the "ſaid writs 
and indictments ſhall be abated by the exception of the party. 


In which the exigent ſhall be awarded] The exigent is a 
writ whereby the ſheriff is commanded to proclaim the 
party in the county court, in order to his being outlawed- 
And by theſe words the act extendeth only to caſes where 
proceſs of outlawry may be awarded; and therefore it ex- 
tendeth not to an indictment for incroaching on a highway, 


becauſe in that cafe proceſs of outlawry lieth not, but a di- 
ſtreſs. Croke Eliz. 148. 


To the names of the defendants] Regularly by the common 
law, every natural man, having no name of dignity, ought 
to be named in all originals and other ſuits by his chriſtian 
name and ſirname, and that, before this act, ſufficed; but if 
he had a name of inferior dignity (as knight or banneret) he 
ought to be named by his chriſtian name and ſirname, and 
by the addition of his name of dignity. 2 It. 666. 

If there be a corporation of one ſole. perſon, that hath a 
fee ſimple, and may have a writ of right, he may be named 
by the common law by his chriſtian name without any ſir- 
name, as ahn biſhop of P. 2 Inſt. 666. 

If it be a corporation aggregate of many able perſons, as 
mayor and commonalty, "dean and chapter, the mayor or 
dean need not be named by his chriſtian name, becauſe that 
ſuch a corporation ftandeth in lieu both of the chriſtian 
name and ſirname. 2 Inf. 666, 

A duke, marquiſs, ear], viſcount, or baron might by the 
common law: be named by his chriſtian name, and by the 
name of his dignity ; as John duke of M. 2 Inſt. 666. 

Additions ſhall be made] The addition as well of the eſtate, 
degree, or miſtery, as the town, hamlet, or place, ought by 
force of this act to bealledged in the firſt name; for an ad- 
dition after the alias dictus is ill: As for inſtance, where the 

indictment 


———— 
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Addition. 


indictment was againſt V. R. otherwiſe called . R. of II. 
for without the alias dictus there is no addition of the vill; 
and if the party is not ſufficiently named in the firtt part, 
the alias cannot aid or help it. 2 It. 669. 3 Salk, 20. 

Where there are ſeveral defendants of different names, 
and the ſame addition, it is ſafeſt to repeat the addition after 
each of their names, applying it particularly to every one 
of them. 2 Haw. 18 

Where a father hath the ſame name and the ſame addition 
with a defendant being his ſon, the aCtion is abatcable unleſs 
it add the addition of the younger to the other additions; 
but where the father is the defendant, it is ſaid that there is 
no need of the addition of the elder. 2 Haw. 187. 


Of their eftate or degree] Eſquire is a good addition; and 
the ſons of all peers and lords of parliament in the life of 
their fathers, are in law eſquires, and fo to be named. Alfo 
the eldeſt fon of a knight is an eſquire. 2 Int. 667. 

And it ſeems clear, that no one can be well deſcribed by 
the addition of a temporal dignity of any other nation be- 
ſides our own; becauſe no ſuch dignity can give a man a 
higher title here, than that of an eſquire. 2 Haw. 187. 

Gentleman and gentlewoman are good additions; and if 
a gentlewoman be named ſpinſter, ſhe may abate and quaſh 
the writ or indictment. 2 f. 668. 

A gentleman by reputation, that is neither gentle by 
birth, nor by office, nor by creation, but commonly cal- 
led gentleman, and known by that name, is a ſufficient 
addition ; but if he be named yeoman, he cannot quaſh the 
indictment. 2 Ju. 608. 

Lord Cole ſays, he that hath taken any degree in either 
of the univerſities, may be named by that degree without 
queſtion. 2 ft, 668, But this is doubted by others, 
2 Haw. 187. 

Clerk is a good addition of a clergyman. 2 In/?. 668. 

Yeoman and Jabourer are good additions, and are applicd 
only to the man, and not to the woman. 2 Haw. 188. 

Widow or ſinglewoman, or (as ſome ſay) wife of ſuch 
a one, are all of them good additions of the eftate and de- 
grce of a woman; but no ſuch like addition is good, far 


the eſtate and egree of a man, And ſpinſter is a good 


addition for the eſtate and degree of a woman, and perhaps 
alſo for that of a man. 2 Haw. 188. 


Or miſtery] This includeth all lawful arts, trades and 
occupations, as taylor, merchant, mercer, pariſh clerk, 


ſchoolmaſter, huſbandman, labourer, and the like, 2 Haw. 
188. 


But 
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Addition. 

But ſervant, groom, or farmer; are not additions within 
this act, becauſe they are not of any miſtery. And cham- 
berer, butler, pantler, or the like, are additions of offices, 
and not of any miſtery or occupation. 2 Inff. 668. 

Neither doth this act extend to unlawful practices, as 
extortioner, maintainer, thief, vagabond, heretick, and 
ſuch like. 2 Haw. 188. 

If a man have divers arts, trades, or occupations, he may 
be named by any of them ; but if a gentleman by birth be a 
tradeſman, he ſhall not be named by his trade, but by the 
degree of gentleman, becauſe it is worthier than the addi- 
tion of any miſtery, And in general a man ſhall be named 
by his worthieſt title of addition, 2 {nft. 668, 669. 


And of the towns or hamlets] If there be two towns in a 
county of the ſame principal name, with different additions 
to diſtinguiſh them from one another, as Great Dale and 
Little Dale, or Upper Dale and Lower Dale, and the de- 
fendant be named only of the principal town without any 
addition, as of Dale only, the defendant may plead that 
there are two Dales in the ſame county, and none without 
an addition, But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant: gene- 
rally of either of ſuch towns, without adding any thing to 
diſtinguiſh it from the other. 2 Haw. 189, 

If the defendant live in a hamlet of a town, it is ſaid 
to be in the election of the party to name him either of the 
hamlet or of the town. 2 Haw. 189. 

But the addition of a pariſh, if there be two or more 
towns in it, is not good; but if there be but one town, 
the addition of pariſh is good, 2 J. 669. 

The addition of the place of habitation of a wife, is ſuf- 
ficiently ſhewn, by ſhewing that of the huſband ; becauſe 
it ſhall be intended that the wife lives where the huſband 
does. 2 Haw. 190, 


Or places] If the defendant lives in a place known by a 
ſpecial name, and lying out of any town or hamlet, he may 
be well named of ſuch place; but if he live in any place 
known within a town or hamlet, it is ſaid to be ſafeſt to 
name him of the town or hamlet. 2 Haw. 189, 190. 


Of the which they were, ar be] The addition of the eſtate, 
degree, or miſtery, ought to be as the defendant was of at 
the day of the indictment brought, and not late of ſuch a 
degree or miſtery; but it is a good addition to name the de- 
fendant late of ſuch a town or place, becauſe men do often 
remove their habitation, 2 1. 670. 


Shall 
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Addition. 


Shall be void} This being a judgment in law, is inter- 


preted to be made void by a writ of error, or by the plea 
of the party coming in upon a capias utlagatum; for tho' the 
ſtatute ſaith they ſhall be void, yet they are but voidable by 
a writ of error or plea. 2 It. 670, 


By the exception of the party] But if the defendant ap- 
peareth upon procels, and plead, taking no advantage thereof 
by exception, he hath loſt the benefit hereof : But it ſeemeth 
that the bare appearance of the party, without plea, doth 
not ſal ve the want of a good addition. 2 Haw, 190. 


Advertiſement, See Stamps. 


Afﬀfray. 


I. What is an affray. 

II. How far it may be ſuppreſſed by a private per ſon. 
TIT. How far by a conſtable. 

V. How far by a juſtice of the peace. 

J. Puniſhment of an affray. 


J. What is an affray. 


I, N affray is a publick offence to the terror of the king's 
ſuljects, and is an Engliſh word, and ſo called, be- 
cauſe it affrighteth and maketh men afraid. 3 Inft. 158. 

2. From whence it ſeemeth clearly to follow, that there 
may be an aſſault, which will not amount to an ray; as 
where it happens in a private place, out of the hearing or 
ſeeing of any, except the parties concerned, in which caſe 
it cannot be ſaid to be to the terror of the people. 1 Haw. 
134. 

3. Alſo it is ſaid, that no quarrelſome or threatning 
words whatſoever, ſhall amount to an affray; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 
quarrel with angry words, without coming to blows; yet it 
ſeemeth, that the conſtable may, at the requeſt of the party 
threatned, carry the perſon who threatens to beat him, be- 
fore a juſtice in order to find ſureties. 1 Hatu. 135. 


4. Alſo, it is certain, that it is a very high offence to 


challenge another, either by word or letter, to fight a due), 
or to be the meſſenger of ſuch a challenge; or even barely 
to endeayour to provoke another to fend a challenge, or to 
| fight 
57 


faht : 
tions, 


5. 


carry 


yet it 
affraz 
arms 
ſuch 
ple; 
com 
2 EA 
veve? 
ary 
pany 
the P. 
king”. 
bring 
night 
king” 
for 7 e 
the k 
geri 
chiſe. 
Cites 
tall. 


potbe 


ſuch 
U 
upol 
the 
dang 
ſupp 
real! 
J 
it Pe 
that 
dam 


affr 

f 
arm 
con 
PEO] 
ſons 
ſtat: 


nun 


deſc 


Afﬀfray. 


faht; as by diſperſing letters to that purpoſe, full of reflec- 
tions, and inſinuating a defire to fight. 1 Haw. 135. 

5. But altho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 
yet it ſeems certain, that in ſome caſes there may be an 
affray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual weapons, in 
ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is faid to have been always an offence at tho 
common law, and is ſtrictly prohibited by ſtatute : For by 
2 Ed. 3. c. 3 it is enacted, that no man of what condition 
ſoever, except the king's ſervants in his preſence, and his mi- 
nifters in executing their office, and ſuch as be in their com- 
b pany aſſiſting them, and alſo upon a cry made for arms to keep 
J the peace, ſhall come before the king's juſtices, or other of the 

king's miniflers doing their office, with force and arms, nor 
bring any force in affray of. peace, nor go nor ride armed, by | 
night or day, in fairs or markets, or in the preſence of the 

kings juſtices, er other miniſters, or elſewhere ; upon pain te 

forfeit their armour to the king, and their bodies to priſon at 

the king's pleaſure. And the king's juſtices in their preſence, 

ſheriffs and other miniſters in their bailrwicks, lords of fran- 

chiſes and their bailiffs in the ſame, and mayors and bailiffs of 

cities and boroughs within the ſame, and borough-hvlders, con- 

fables and wardens of the peace within their wards, ſhall have 

potber to execute this aft, And the judges of aſſixe may puniſh 

ſuch officers as have not done their duty herein. 


Upon a cry made for arms to keep the peace] It is holden 
upon theſe words of exception, that no perſon is within | 
the intention of this ſtatute, who arms himſelf to ſuppreſs 1 
dangerous rioters, rebels, or enemies, and endeavours to 
ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of the 
realm, 1 Haw. 130. 

In affray of peace] En effrayer de la pees; Lord Coke has 
it pazs, of the country, or the people; and fo, he obſerves, 
that the writ grounded upon this ſtatute ſaith, In quorun- 
dam de populo terrorem ; and therefore the printed book, ix 
affray of peace, ought to be amended. 3 In}t. 158. 

And it is holden upon theſe words, that no wearing of 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumſtances as are apt to terrify the 
people ; from whence it ſeems clearly to follow, that per- 
ſons of quality are in no danger of offending againſt this 
ſtatute, by wearing common weapons, or having their uſual | 
1 number of attendants with them, for their ornament or | 
5 dctence, in ſuch places, and upon ſuch occaſions, in 
: which 


r 


Affray. 


which it is the common faſhion to make uſe of them, 
without cauſing the leaſt ſuſpicion of an intention to 
commit any act of violence, or diſturbance of the peace. 
1 Haw. 136. 


Nor to go nor ride armed] It is holden, that a man can- 
not excuſe the wearing ſuch armour in publick, by alledg- 
ing that ſuch a one threatned him, and that he wears it for 
the ſafety of his perſon from his aſſault; but it hath been 
reſolved, that no one ſhall incur the penalty of the ſaid 
ftatute for aſſembling his neighbours and friends in his 
own houſe, againſt thoſe who threaten to do him any vio- 
lence therein, becauſe a man's houſe is his caſtle, 1 Haw. 
136. 

Their bodies to priſon] The ſtatute of 20 R. 2. c. 1. adds 
a fine likewiſe. 


Wardens of the peace] It is holden that any. juſtice of the 
peace, or other perſon who is impowered to execute this 
ſtatute, may proceed thereon ex officio; and if he find any 
perſon in arms, contrary the form of the ſtatute, he 
may ſeize the arms, and commit the offender to priſon ; 
and that he ought alſo to make a record of the whole pro- 
ceeding, and certify the ſame into the exchequer. 1 Haw, 


135. 
II. How far it may be ſuppreſſed by a private perſon. 


1. It ſeems agreed, that any one who ſees others fight- 
ing, may lawfully part them, and alſo ſtay them till the 
heat be over, and then deliver them to the cohſtable to 

be carried before a juſtice, to find ſureties for the peace. 
1 Haw. 130. 

2. And the law doth encourage him hereunto; for if he 
receives any harm by the affrayers, he ſhall have his remedy 
by law againſt them; and if the aftrayers receive hurt, by 
the endeavouring only to part them, the ſtanders by may 
juſtify the ſame, and the affrayers have no remedy by law, 
3 Iaſt. 158. 

3. But if either of the parties be ſlain, or wounded, or 
ſo ſtricken that he falleth down for dead; in that caſe the 
ſtanders by ought to apprehend the party ſo ſlaying, wound- 
ing, or ſtriking, or to endeavour the ſame by hue and cry ; 
or elſe for his eſcape they ſhall be fined and impriſoned. 


3 Inft. 158. 
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III. How far by a conſtable. 


1. It ſeems agreed, that a conſtable is not only impow- 
ered, as all private perſons are, to part an affray which hap- 
pens in his preſence ; but is alſo bound at his peril to uſe his 
beſt endeavours to this purpoſe ; and not only to do his ut- 
moſt himſelf, but alſo to demand the aſſiſtance of others, 
which it they refuſe to give him, they are puniſhable with 
fine and impriſonment. 1 Haw. 137. 

2. And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons or the like; or upon 
the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or beat another, he may 
either carry the offender before a juſtice, to find ſureties for 
the peace, or he may impriſon him of his own authority 
for a reaſonable time, till the heat. ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation: 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe ; ſor 
he cannot juſtify the committing an affrayer to gaol, till he 
ſhall be puniſhed for his offence: And it is ſaid, that he 
ought not to lay hands on thoſe, who barely contend with 
hot words, without any threats of perſonal hurt; and that 
all which he can do in ſuch caſe, is to command them under 
pain of impriſonment to avoid fighting. 1 Haw, 137. 

3. But he is ſo far intruſted with a power over all ac- 
tual affrays, that tho? he himſelf is a ſufferer by them, and 
therefore liable to be objected againſt; as likely to be partial 
in his own cauſe, yet he may ſuppreſs them; and therefore, 
if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the oftender, in the fame man- 
ner as if he were no way a party. 1 Haw. 137. 

4. And if an affray be in an houſe, the conſtable may 
break open the doors to preſerve the peace; and if affrayers 
fly to an houſe, and he follow with freſh ſuit, he may break 
open the doors to take them. 1 Haw. 137. 

5. But it is ſaid, that a conſtable hath no power to arreſt 
a man for an affray done out of his own view, without 2 
warrant from a juſtice, unleſs a felony were done, or likely 
to be done; for it is the proper buſineſs of a conſtable to pre- 
ſerve the peace, and not to puniſh the breach of it. 1 Ha. 
137. 

V. How far by a juſtice of the peace. 
There is no doubt, but that a juſtice of tile peace may and 


muſt do all ſuch things to the aforeſaid purpoſe, which a pri- 
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vate man or conſtable are either enabled or required by the 
law to do: But it is ſaid, that he cannot without a warrant 
authorize the arreſt of any perſon for an aftray out gf his own 
view; yet it ſeems clear, that in ſuch caſe he may make his 
warrant to bring the offender before him, in order to compel! 
him to find ſureties for the peace. 1 Haw. 137. 


J. Puniſhment of an afſray. 


All affrays in general are puniſhable by fine and impriſon- 
ment. 1 Haw. 138. | 
And they are inquirable in the lect, as common nuſances. 


3 Inſt, 158. 
Warrant to apprehend aſfrayers. 


Weſtmorland. ; To the conſtable of 


HEREAS A. I. ff yeaman, hath this day 
made oath before me J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the ſaid county, that on the 
day of in the year of the reign of 
A. O. of ——— yeoman, and B. O. of ——— yeoman, at 
| in the ſaid county, in a tumultucus manner made an 
affray, wherein the perſon of the ſaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without any lawful 
er ſufficient provocation given to them, or to either of them, 
by him the ſaid A. I. Theſe are therefore to command you 
forthwith to apprehend the ſaid A. O. and B. O. and bring 
them before me, or ſome other of his ſaid majeſty's juſtices ef 
the peace for the ſaid county, to anſwer the premiſſes, and t9 
find ſureties as well for their perſonal appearance at the next 
general quarter-ſeſſions of the peace to be holden for the ſaid 
county, then and there to anſwer to an indiftment to be pre- 
ferred againſt them by the ſaid A. I. for the ſaid offence, as 
alſo for their keeping the peace in the mean time, towards his 
(aid majefty and all his lirge people, and eſpecially tawards him 
the ſaid A. I. Hereef fail not, as you will anſwer the contrary 
at your peril, Given under my hand and ſeal at in the 
ſaid county, the day of, &c. 


Indictment for an affray. 


: [ H E jurors fer our lord the king, upon their eath preſent, 
that A. O. of ———in the county of taylor, 
«nd B. O. of in the ſaid county, blackſmith, with forcs 


and arms, on the year of the 


— day of ini the 


reign of aur ſovereign lerd Georg the third, by the grace of 
gd, 
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gad, of Great Britain, France, and Ireland, &ing, defender 
of the faith, and ſo forth, at aforeſaid in the county 
aforeſaid, being arrayed and unlawfully aſſembled together in a 
warlike manner, did make an affray, to the terror and diſturb- 
ance of divers 7 the ſubjects of our ſaid ſovereign lord the king 
then and there being, and to the evil example of all other the 
ſubjects of our ſaid ſovereign lord the king, and againſt the peace 
of our ſaid lord the king, his crown and dignity, 


Alamodes, See Silks. 
Ale and Beer, See Extiſe. 


Alehouſes. 


For matters relating to the exciſe of beer and ale, 
ſee title Exciſe. 


I. Concerning inns and alehouſes in general, 

II. Selling ale without licence. 

II. Licenſing alehouſes. 

IV. Recognizance, and forfeiture thereof. 

V. To what places the licence ſhall extend. 

VT. How long the licence ſhall continue in force, 
VII. Offences in brewing of ale. 

VIII. Innkeepers obliged to receive gueſts, 

IX. Soldiers quartered in alebouſes. 

X. Concerning ale veſſels, and the meaſure of ale, 
AI. Conſpiring to enhance the price of ale. 
X1T. Selling in veſſels of plate. 

XIII. Innkeeper ſuffering tipling. 

XV. Perſons guilty of tipling. 

AV. Concerning drunkenneſs. 

MI. Detaining goods for the reckoning. 

XVII. Goods of a gueſt ſtolen out of an inn, 
XVIII. Gueſts ftealing goods. 


J. Concerning inns and alebouſes in general. 


I, VERY inn is not an alehouſe, nor is every ale- Differeace be- 
houſe an inn: but if an inn uſes common felling tween inns ang 


SO 


of ale, it is then alſo an alehouſe; and if an alehouſe lodges 


and entertains travcllers, it is alſo an inn, 
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2. It was reſolved by all the judges, that any perſon. 
might erect an inn to lodge travellers, without any licence 
or allowance for ſuch erection. Dalt. c. 56. Black. 
170. 

3. But it ſeems to be agreed, that the keeper of an inn 
may by the common law be indicted and fined, as being 
guilty of a publick nuſance, if he uſually harbour thieves, 
or perſons of ſcandalous reputation, or ſuffer frequent dif- 
orders in his houſe, or take exorbitant prices, or ſet up a 
new inn in a place where there is no manner of need of 
one, to the hindrance of other ancient and well governed 
inns, or keep it in a place in reſpect of its ſituation wholly 
unfit f for ſuch a purpoſe, 1 Haw, 225, 


4. And if an inn uſeth'the trade of an alchouſe, as al- 


moſt all innkeepers do, it ſhall be within the ſtatutes made 
about alchouſes, Dalt. 133. Black. 170. 

$5. It hath been alſo agreed for law, that innkeepers 
aught to have licence, and be bound by recognizance for 
keeping good order, as alchouſekeepers are. Dali. 24. 

6. By the commiſſion of the peace, two juſtices (1 ©.) 
may inquire of ipnholders, and of all and fingular other 
perſons, who ſhall offend in the abũſe of weights or mea- 
ſures, or in the ſale of victuals, againſt the form of the 
ordinances in that behalf made. 


II. Selling ale without licence. 

Here are three methods of proceeding againſt an offender, 
(1) by the juſtices in ſeſſions, (2) by two juſtices out of ſeſ- 
ſions, and (3) by one juſtice out of ſeſſions. 

I. By che juſtices in ſeſſions :—The juſtices of the peace, 
or tuo of them at the leaſt (1 Q.) ſhall have full power and 
authority, to remove, diſcharge, and put away common ſelling 
of ate and beer in common alehouſes and tipling houſes, in ſuch 
towns and places where they ſball think meet and convenient. 
5 & 6 Ed. 6. c. 25. . 

But this muſt be underſtood of houſes unlicenſed only. 
I Salk. 46. 

And by this clauſe the juſtices in their ſeſſions have power 
to ſuppreſs ſuch unlicenſed alehouſes, and need not proceed 


by iel or conviction ; but they have thereby a diſ- 


cretionarty power to ſuppreſs them, without ſhewing any 
cauſe or miſdemeanor. L, Ray. 1303. 


And here it is to be obſerved, that there is a difference 


between ſuppreſſing an unlicenſed alehouſe, and one that is 
licenſed, Where an alchouſe is licenſed, the juſtices, to 
ſuppreſs it, muſt either proceed upon the recognizance, the 

. condition 


Alehoules. 


condition whereof muſt at leaſt be broken; and therefore 
his having another trade, or being a bailiff, can be no cauſe 
in ſuch caſe: or by indictment, and then there muſt be 
ſuch diſorders as prove a nuſance. But where an alehouſe is 
unlicenſed, the juſtices may ſuppreſs it at diſcretion ; for on 

the denial of a licence no appeal lies, and this ſtatpte which 
gives the juſtices a power to ſuppreſs where they all think 
convenient, would fignify nothing if it did not extend to 
ſuch caſes; for it cannot extend to alehouſes that are li- 
cenſed, becauſe they are not puniſhable without a breach of 
the recognizance. And as to thoſe that are unlicenſed, if 
they be ſuppreſſed, the waiit of a licence can only come in 
queſtion in ſuch caſe, and not the reaſon and cauſe why it 
was denied. 1 Salk, 45, 46. 

2, Next, by two juſtices out of the ſeſſions: If any 
perſon unlicenſed, ſhall obſtinately, and upon his own au- 
thority, take upon him to keep a common alchouſe or tip- 
ling houſe, or (hall contrary to the commandment of the 
ſaid Juſtices, or two of them, uſe commoniy ſelling of ale 
and beer (except in fairs); the ſaid juſtices or two of them 
(1 2.) ſhall for every ſuch offence commit every ſuch per- 
ſon ſo offending to the common gaol, there to remain with- 
out bail or mainprize for three days : 

And before his deliverance, the ſaid juſtices ſhall take re- 


cognizance of him, with two ſureties, that he ſhall not 


keep any common alehouſe or tipling houſe, or uſe com- 
monly ſelling of ale or beer, as by the diſcretion of the 
faid juſtices ſhall ſeem convenient : 

And the ſaid juſtices ſhall make certificate of every 
ſuch recognizance and offence, at the next qilarter ſeflions 
which certificate {hall be a ſufficient conviction of the ſame 
offence : 

And the juſtices, upon the ſaid certificate made, ſhall in 
open ſeſſions afleſs the fine for every ſuch offence at 205, 
586 d. 6. c. 286. . 5. 


3. Next, as to the method of proceeding by one juſtice; 


This may be either by the ſtatute of the 3 C. c. 3. or by 


the ſtatute of the 26 G. 2. c. 31. 

The method of proceeding on the 3 C. c. 3. is as fol- 
lows: If any perſon ſhall, upon his own authority, not 
being thereunto lawfully licenſed, take upon him to Keep A 
common alehouſe or tipling houſe, or uſe commonly ſelling 
of ale or beer, cyder or perry (except in fairs); he ſhall for 
the firſt offence forfeit 20 5s. to the poor; the fame offence 
being viewed by any mayor or juſtice, or confeſſed by the 
offender, or proved by the oath of two witneſſes: To be 
levied by the conſtables or churchwardens by warrant of di- 
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ſtreſs ; and for default of ſatisfaction in three days, the di- 
ſtreſs to be appraiſed and fold, rendring the overplus : And 
if he have not ſufficient goods whereon to levy, or ſhall 
not pay the 20s. in fix days after conviction, ſuch mayor 
or juſtice ſhall commit him to the conſtable or other interior 
officer, where the offence ſhall be committed, or the party 
apprehended, to be openly whippe1 for the ſaid offence, as 
the ſaid juſtice ſhall appoint : And if the conſtable, or other 
inferior officer, ſhall neglect to execute the ſaid precept or 
warrant, or do refuſe, or do not execute the puniſhment 
by himſelf or ſome other ; the ſaid mayor or juſtice may 
commit him to the common gaol, till the offender ſhall be 
puniſhed and whipped by himſelf or ſome by his procure- 
ment, or until he hath paid the ſum of 40s. to the poor 
for his contempt. For the ſecond offence, the ſaid mayor 
or juſtice ſhall commit ſuch perſon keeping an alehouſe 
without licence, to the houſe of correction, for one month, 
and to be dealt with as an idle, lewd, and diſorderly per- 
ſon. And if he ſhall again offend, he ſhall, on conviction 
as aforeſaid, be committed in like manner to the houſe of 
correction, there to remain until by the order of the juſtices 
in ſeſſions he ſhall be delivered from thence. But he ſhall 
not be puniſhed both upon this act, and upon the 5 & 
6 £4. 6. but upon one of them only. 


Except in fairs] But perfons retailing in any priſon, or 
houſe of correction, or workhouſe for poor perſons, ſhall 
be obliged to take licence. 29 G. 2. c. 12. /. 26. 

The other method of proceeding by one juſtice, is on 
the ſtatute of the 26 C. 2. c. 31. and is as follows: 

Where any juſtice ſhall ſuſpe& that any perſon ſells with- 
out licence, he may call him before him, and alſo any ex- 
ciſe officer or gauger to produce his ſtock book or other ac- 
count of the charge or ſurvey of ſuch ſuſpected perſon, and 
may examineſuch officer on oath in what manner he charges 
ſuch perſon, and how ſuch perſon pays the duties; and if 
it ſhall appear by ſuch ſtock book or account, or oath of 
the officer, that ſuch perſon is ſurveyed as a victualler or 
retailer, and is charged with the ſame duties that victual- 
lers and retailers are charged with and pay for any the li- 
quors aforeſaid, and is not intitled to the allowance or abate- 
ment given to common brewers, he ſhall be deemed an ale- 
houſekeeper, victualler, retailer, or ſeller thereof, as if it 
had been proved by two witneſſes. /. 9 

And it any perſon ſhall make information before one ju- 
ſtice, and ſhew probable cauſe that he ſuſpects that any per- 
fon ſells without licence, the juſtice may call him before 
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TH him (A), and ſummon any other perſon as evidence; and 
4 if the perſon ſummoned reſuſe to appear, or appear and re- 
all | fuſe to give evidence upon oath, he ſhall forfeit 10 J. by di- 
or 4 ſtreſs, by warrant oF ſuch juſtice, to be paid to the overſeers 
3M for the uſe of the poor where the offender lives. /. 10. 
rty And every perſon ſo convicted (B) of ſelling without li. 
A | cence, ſhall for the firſt offence forfeit 40 5. for the ſecond 
n * offence 40. and for the third and every other offence 6/. by 
* 5 diſtreſs, by warrant of the juſtice convicting the offender 
AN (00, half to the informer, and half to the poor; and if no 
ay * ſufficient diſtreſs ſhall be found, the juſtice ſhall commit 
Ko bim (D) to the gaol or houſe of correction, for one month, 
. ; for the firſt offence 3 for two months, for the ſecond ; and 
oe, for the third, until he ſhall be diſcharged by order of ſeſ- 
or 4 ſions. 26 G. 2. c. 31. J 12. 28 C. 2. c. 19. 2. 
** And any perſon may be a witneſs in ſuch caſe, notwith- 
th, | ſtanding te pays to the poor of any place where the offence 
© x ſhall be committed. 26 C. 2. c. 31. / 17. : 
KI £ But perſons puniſhed by this act ſhall not be puniſhed by 1 
"of N any former act; and perſons puniſhed by any former act, 
2 8 : ſhall not be puniſhed by this act. J. 14. 
all ; 4. By the ſtatute of the 4 F. c. 4. If any perſon ſhall Penalty of ſelling 
25 E ſell or deliver any beer or ale, to any perſon that ſhall then wn 1 
$ ſell beer or ale as a common tipler or alchouſekeeper, te 
8 ſame perſon not having licence to ſell ale or beer (except 
on I it be for the uſe of his houſhold only); he ſhall forfeit for 
zal . every barrel 6s, 8d. and fo proportionably for other quan- 
3 tities ; half to the poor, and half to him that ſhall ſue in 
on ſeffions, by action of debt, information, indictment, or | 
preſentment. | 
th- - | 
uf 3 II. Licenſing alehouſes. | 
ind 4 1. By the 5 & 6 Ed. 6. c. 25. any two juſtices, 1 O. Ry two j-flices | 
&& E might licenſe alehouſes ; but now by the 2 C. 2. c. 28. and avi | 
d if 3 26 C. 2. c. 31. it is enacted, that whereas many inconve- N 
1 of niences have ariſen from perſons being licenſed to keep inns 
WP and. common alehouſes, by juſtices, who living remote 
12]- from the places of abode of ſuch perſons, may not be truly 
li- . informed as to the occaſion or want of ſuch inns or com- 
a mon alehouſes, or the characters of the perſons applying 
ale- 5 for licences to keep the ſame; therefore from henceforth 
| it no licence ſhall be granted to any perſon to keep a com- 
: mon inn or alehouſe, but at a general meeting of the ju- | 
Ju- ſtices acting in the diviſion where the ſaid perſon dwells, 
er- to be holden for that purpoſe, on the firſt day of Septem- | 
fore ; ber yearly, or within twenty days after, and not at any | 
um : C 4 other 
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other time. Excepting, that this ſhall not alter the powey 
or the time of granting licences, in cities and towns cor- 


porate. 2 G. 2. c. 28. /. 11, 12. 26 C. 2. c. 31. /. 4. 16. 


To keep a common inn or alehouſe] In the caſe of Parker 
and Flint, M. 10 V. it was determined, that houſes at 
Epſom, where they take in lodgers and boarders, coming to 
drink the waters there during the ſeaſon, and dreſs victuals, 
and fell them ale and beer, and entertain their horſes at 
8 d. a day, but ſel] to nozother perſons, are not inns nor 
alehouſes within the meaning of theſe acts. 12 Mad. 
254. 

At a general meeting of the juſtices holden for the diviſion] 
But it is not neceſſary to ſet forth ſpecially in the licence, 
that it was granted at a general meeting of the juſtices hol- 
den for the diviſion ; and therefore a conviction for keeping 
an alchouſe without ſuch licence, is not good upon the 
evidence of the licence only, but there muſt be other evi- 
dence. M. 11 G,2, King and Bryan, Se. Ca. Vol. 2. 
183. Andr. 81. 

2. And the day and place ſor granting licences ſhall be 
appointed by two or more juſtices for the diviſion, by 
warrant (E) under their hands and ſeals, at leaſt ten days 
before ſuch meeting, directed to the high conſtables, requi- 
ring them to order (F) their petty conſtables, or other 
peace officers, to give notice to the feweral innkeepers and 
alehouſekeepers within their reſpeciive conſtablewicks, of 
the day and place of ſuch meeting. And all licences 
granted at any other time or place ſhall be yoid. 26 G. 2. 
C18 

3. And no licence ſhall be granted to any perſon not li- 
cenſed the year preceding (except in cities or towns corpo- 
rate) unleſs he produce a certificate under the hands of the 
miniſter and the major part of the churchwardens and over- 
ſeers, or elſe of three or four reputable and ſubſtantial houſ- 
holders of the place, ſetting forth that ſuch perſon is of good 
fame and of ſober life and converſation ; and it ſhall be men- 
tioned in ſuch licence that ſuch certificate was produced, 
otherwiſe the licence {hall be void. 26 G. 2. c. 31. /. 2. 16. 


Except in cities and towns corporate] In cities and towrs 
corporate, ſuch certificate is not neceſſary, becauſe it is ſup- 
poſed that the perſons to be licenſed are for the molt part 
ſufficiently known to the juſtices, Nevertheleſs, altho' a 
certificate in ſuch places is not requiſite by this act, yet it is 
diſcretionary in the juſtices whom they will licenſe, and a 
mandamus in ſuch caſe will not lie to compel the juſtices to 
licenſe any perſon ; and on a conviction ſor felling with- 
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dut licence, the want of ſuch licence can only come in que- 
ſtion, and not the reaſon why it was denied. H. 4G. 2. 
PE Giles's caſe, N of 881. 


granting p. 
a ſeller of or dealer in ale or eh. liquors, or intereſted e 


in any the ſaid trades, or being a victualler or malſter, ſhall 
be capable, or have any power to grant licences for ſelling 
ale or beer or any other liquors, but the ſame ſhall be void. 
S 5 
5. And all mayors, townclerks, and other perſons whom Stamp. 
it may concern, ſhall make out ale licences (G) duly 
ſtamped, before the recognizance be taken; on pain of 
Io. half to the king, and half to the een with 
colts. 6G. e. 41. f 56. 122. 6. 
Which ſtamp ſhall be firſt of all a 12 d. ſtamp, by the 
9 Ann. c. 23. 
And then moreover a 20s. ſtamp, by the 29 C. 2. 
c. 12. And if any perſon ſhall write any licence without 
ſuch ſtamp, he ſhall forfeit 10 J. with coſts, to be reco- : 
vered as ſtamp penalties; and the licence ſhall not be avail- 
able till the duty ſhall be paid, and alſo a penalty of 5 J. 29 
Cr. , 12. 
6. And no perſon ſhall retail any diſtilled ſpirituous Licene for th 
liquors, or ſtrong waters, without a licence from the of- Ns. 
ficer of exciſe taken out ten days before, for which he ſhall 


pay 40 5. yearly, 16 C. 2. c. 8. /. 8. 24G. 2. c. 40. 


; ſuch perſon ſhall be firſt licenſed to ſell ale or ſpiri- 
tuous liquors by two or more juſtices of the peace. 16G. 2. 
te. 8. 11.7 29G. 2. 6,12. { 2% 

And the juſlice s clerk ſhall have 25. 6d. and no more, 
for ſuch licence, 9 G. 2. c. 23. /. 14. 24 G. 2. c. 40. 
J. 28, 29. 

Which ſaid licence for retailing ſpiritous liquors, is 
treated of more at large under the article conceriing ſpiri- 
tuous liquors i in title Exciſe, 

7. By the 9 Arun. c. 23. A wine licence is directed to Vine licence, 
be on a 4s. ſtamp. And by the 20G. 2. c. 19. A further 
duty is laid thereon of 5 J. for perſons not having cither ale 
or brandy licence; of 4/. for perſons having an ale lice: nce, 
and no brandy licence; and of 405. for pay ſons having 


both ale and bran ly licence, Which is treated of under 
the title Wing, 


8. By the 10 C. 2. c. 17. / 10, 11. No perſon ſhall ſell Licence for made 
made wines, without a 8 from two juſtices; for which _ 


++ a+ 


he ſhall pay their clerk 25, 64, and none ſhall be granted 
but 


Fa. 
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but to keepers of victualling houſes, inns, coffee houſes, or 
alehouſes. 

And by the 31 C. 2. c. 31. /. 7. The duties impoſed 
upon wine licences by the 30 G. 2. c. 19. ſhall extend to 


licences for retailing ſweets or made wines, As is alſo 
treated of under the title Mine. 


IV. Recognizance, and forfeiture thereof. 


1. On granting licences for keeping any common ale- 
houſe or tipling houſe, the perſon licenſed ſhall enter into a 
recognizance in 10 l. with two ſureties in 5 JI. each, or one 
ſurety in 101. (H) as well againſt the uſing of unlawful 
games, as alſo for the uſing and maintenance of good order 
and rule to be had and uſed within the ſame, as by their 
diſcretion ſha]l be thought neceſſary and convenient; and if 
ſuch perſon ſhall be hindred thro' ſickneſs or infirmity, or 
other reaſonable cauſe to be allowed by the juſtices, to at- 
tend in perſon, they may grant the licence, on two ſureties 
entering into ſuch recognizance in 10. each. 5& 6 Ed. 6. 
6@ 25 £4.89 E.2. co . 1. 


As by their diſcretion ſhall be thought neceſſary and conve- 
nient] Mr. Dalton obſerves upon theſe wards in the ſtatute 
of 5& b Ed. G. that the matter of the condition of the re- 
COZNIZANCE is by the ſtatute partly referred to the diſcretion 
of the juſtices. And he ſays, in ſome ſhires the juſtices have 
agreed upon certain articles framed by their diſcretion, and 
generally to be propounded to all common ale ſellers, 
taking their bond for performance of the ſame; a copy 
whereof they uſed to deliver to every of them ; which 
manner (he ſays) had been allowed. 

And amongſt articles of this kind, he recommends to 
the juſtices care theſe three eſpecially. 1. That no ale- 
houſekeeper, upon the lord's day, ſhould receive or ſuffer 
to remain any perſons whatſoever, as their gueſts, in any 
their houſes or other places, to tipple, eat, or drink; other 
than travellers, and ſuch as come upon neceſſary buſineſs. 
2, That they ſuffer no perſon whatſoever, reſorting to their 
houſes only to eat and drink, to remain, there after nine of 
the clock in the evening in winter, and ten in ſummer, 
3. That they ſuffer no perſon, reſorting to their houſes 
only to eat and drink, to remain tipling there above one 
hour, other than travellers. Dalt. c. 176. 

2. Which ſaid recognizance, with the condition thereof, 
fairly written or printed, ſhall forthwith, or at the next 
ſeſſions at fartheſt, be ſent or returned to the clerk of the 
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peace, under the hands of the juſtices, to be by him entered 
or filed amongſt the records. 26 G. 2. c. 31. /. 1, 

3. And tor every licence granted, without taking ſuch Penalty for K- 
recognizance ; and for every ſuch recognizance taken, and 3 . 
not ſent or returned; every juſtice ſigning ſuch licence, 
ſhall forfeit 31. 6s. 8 d. 5 & 6 Ed. 6. c. 25. /. 2. 26 2 
* %. 1 

Which ſaid. forfeiture, for granting licences without 
taking recognizances, ſhall be to him who ſhall ſue, toge- 
ther with coſts, 26 C. 2. c. 31. /. 6. But it is not ſaid 
who ſhall have the penalty for not returning; the recogni- 
zance to the clerk of the peace, therefore that ſhall go to 
the king, 

4. And the clerk of the peace ſhall keep a regiſter Reconnizancests 
or calendar of all ſuch recognizances, and ſhall deliver be calendted. 
to the juſtices, at the meeting for granting licences, a 
true copy of ſuch regiſter or calendar. 26 G, 2. c. 31. 


© 
f 5. And for every recognizance ſhall be paid by the Fee for the res 
clerks of the juſtices taking ſuch recognizances, to the ©9zance. 
clerk of the peace for filing e or recording the fame, and for 
making and delivering the copies of the regiſter or calendar 
15. which ſhall be paid to the clerks of the ſaid juſtices, 
by the perſons Jicenſed, over and above the fees payable to 
the ſaid juſtices clerks, 26 C. 2. c. 31. / 5. 

6. By the 5& 6 Ed. 6. c. 25. /. 3. The juſtices ſhall Proceſs on the 
have power, in their quarter- ſeſſions, by preſentment, in- ,’. 
formation, or otherwiſe by their diſcretion, to enquire of 
all ſuch perſons as ſhall be admitted and allowed to keep 
any alehouſe or tipling houſe, and that be ſo bound by re- 1 
cognizance, if they have done any act whereby they have 4 
forfeited the ſame recognizance ; and they ſhall upon ſuch 
preſentment or information award proceſs againſt every 
ſuch perſon ſo preſented or complained upon before them, 
to ſhew why he ſhould not forfeit his recognizance ; and 
ſhall have power to hear and determine the fame, by all 
ſuch ways and means, as by their diſcretion ſhall be thought 
good, 

And by the 26G. 2. c. 31. Any juſtice on complaint 
or information that ſuch licenſed perſon hath committed 
any act, whereby in the judgment of ſuch juſtice the re- 
cognizance may be forfeited, or the condition broken, may 
by ſummons under hand and ſcal require ſuch perſon to ap- 
pear at the general or quarter ſeſſ :ons, then and there to an- 
ſwer to the matter of ſuch complaint or information ; and 
alſo may bind the complainant, or any other perſon, in a 
recognizance to appear and give evidence; and the ſeſſions 
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may direct the jury which ſhall there attend for the trial of 
traverſes, or ſome other jury of twelve honeſt and ſub- 
ſtantial men, to be then and there impanelled by the ſhe- 
riff without fee, to inquire thereof; and if the jury find 
that ſuch perſon hath done any act whereby the recogni- 
zance is broken, ſuch act being ſpecified in ſuch complaint 
or information, the court may adjudge him guilty; which 

verdict and adjudication ſhall be final; and thereupon the 
court ſhall order the recognizance to be eftreated into the 
exchequer, to be levied to his ma jeſty's uſe; and the ſaid 
- perſon ſhall be diſabled to fell any ale, beer, cyder, perry, 
or ſpirituous liquors for three years, and any licence granted 
to him for ſuch term ſhall be void, /. 7, Provided that the 
Juſtices, at the requeſt of the proſecutor, or of the party 
complained of, or either of his ſureties, may vera the 
trial to the then next ſeſſions. /. 8. 

And if any perſon ſhall be difabled, by conviction, to 
ſell ale, beer, cyder, or perry; he ſhall by the ſame con- 
viction be diſabled to ſell any ſpirituous liquors, any lice!:ce 
before obtained for that purpoſe notwithſtanding ; aud ev ery 
licence granted to him for ſelling ale, beer, cyder, perry, 
or ſpirituous liquors, ſhall be void ; and if he ſhall ſell du- 
ring ſuch diſability, he ſhall be puniſhed as for ſelling with- 
out licence (I); and a certificate from the clerk of the peace 
(which he ſhall grant yithout fee) of ſuch conviction ſhall 
be legal evidence. id. Fo UE: 


V. To what places the licence ſhall extend. 


ee reftrain= 1. No licence ſhall intitle any perſon to keep an alehouſe 
ede dus Pace. in any other place, than that in which it was firſt kept b 
virtue of ſuch licence; and ſuch licence with regard to all 
oti.er places ſhall be void. 26G. 2. c. 31. % 3. 
Perſon dying or 2, And if any licenſed perſon ſhall a0 or remove out 
* of his houſe ſo licenſed; his executors, adminiſtrators, or 
aſſigns who ſhall be poſſeſſed of ſuch houſe, or the occupier 
thereof, may continue during the reſidue of the term, 
without any new licence or certificate, 26 G. 2. c. 31. / 3. 
29 . 12 23. 

And if any alehouſe or victualling houſe ſhall become 
empty or unoccupied aſter the general day for licenſing (the 
occupier whereof was duly licenſed the year preceding); 
two juſtices at a petty ſeſſions may grant a licence to any 

new tenant or occupier till the next general licenſing day, 


obtaining firſt a certificate as before mentioned. "bg . 2. 
r. 1 . 
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VI. How long theicence ſhall continue in force. 


The licence granted at the general licenſing day ſhall 
be made for one ycar only, to commence on Sept. 29. 
26 G. 2. c. 31. / 4. ; 

And the — granted at a petty ſeſſions in the caſe 
of a licenſed houſe becoming unoccupied (as hath been ſaid) 
ſhall be made until the next general licenſing day. 29 G. 2. 


4. 14. +. 24. 
VII. Offences in brewing of ale. 
1. By the 1 . ſeſſ. 1. c. 24. f. 17. No common brew- 


er or retailer of beer or ale, ſhall uſe in the brewing or 
working thereof any melaſſes, coarſe ſugar, honey, or com- 
poſition or extract of ſugar; on pain of forfeiting the liquor, 
and alſo 1001. haff to the king, and half to him that ſhall 
ſue in ſix months. 

2. And by the 10& 11 V. c. 21. / 34. If any com- 
mon brewer or retailer of beer or ale, mall uſe any melaſſes, 
coarſe ſugar, honey, or compoſition or extract of ſugar, in 
the brewing, making, or working of any ale or beer ; or 
if any common brewer ſhall receive into his cuſtody any 
quantity of any the ſaid materials exceeding ten pounds, 
he ſhall forfeit 100/. to be recovered and mitigated as by 
the laws of exciſe; and the ſervant or other aſlſti ng therein, 
ſhall forf-1: 20/. in like manner, and in default of payment 
ſhall be impriſoned three months. 

3. Aud by g Ann. c. 12. No common brewer, inn- 
keeper, or victualler, ſhall uſe any broom, wormwood, or 
any other bitter ingredient (to ſexve inſtead of hops) in any 
beer or ale for ſale (except infuſing the ſame, after it is 
brewed and tunned, to make broom or wormwood ale or 
beer ;) on pain of 200 half to the king, and half to the 
proſecutor, to be levied as by the laws 8 exciſe. .. /.. 24, 
26. 

4. And by 12 Ann. flat. 1, c. 2. No common brewer, 
or retailer of beer or ale, ſhall uſe any ſugar, honey, foreign 
grains, Guinea pepper, eſſentia bine, coculus indiae, or any 
unwholeſome ingredients in the brewing of beer or ale, or 
mix any of them therewith, on pain of 20/. to be reco- 
vered and mitigated as by the laws of exciſc, halt to the 
king, and half to him that ſhall ſue. /. 32. 
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VIII. Tunkeepers obliged to receive gueſts, 


Tf one who keeps a common inn, refuſe either to receive 
a traveller as a gueſt into his houſe, or to find him vic- 
tuals or lodging, upon his tendring him a reaſonable price 
for the ſame; he is not only liable to render damages for 
the injury, in an action on the caſe at the ſuit of the party 
grieved, but may alſo be indicted and fined at the ſuit of 
the king. 1 Haw. 225. 

Alſo it is faid, that he may be compelled by the conſta- 
ble of the town, or by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he have a ſign before his door or not, 
if he make it his common buſineſs to entertain paſſengers, 
But how the officer may compel him may be a queſtion : 
It ſeemeth that all the officer can do, is either to cauſe ſuch 
alehouſekeeper to be ſuppreſſed, or elſe to preſent ſuch of- 
fence at the aſſizes or ſeſſions, that ſo ſuch offender may 
be thereupon indicted. Dalt. c. 7. 


IX. Soldiers quartered in alebouſes. 


By the yearly acts againſt mutiny and deſertion, the con- 
ſtable, and in his default, a juſtice of the peace, may quar- 
ter ſoldiers in inns, livery ſtables, alehouſes, and victualling 
houſes; as is ſet forth more at large in title Soldiers. 


A. Concerning ale veſſels, and the meaſure of ale. 


1. The juſtices in Eaſter ſeſſions yearly (and mayors in 
corporations) ſhall rate the price pf all barrels, kilderkins, 
firkins, and other veſſels to be fold for ale or beer to be ut- 
tered therein : And if any cooper ſhall not ſell the ſame ac- 
| cording to ſuch rate, he ſhall forfeit 3s. 44. half to the 
king, and half to him that ſhall fue, 8 El. c. . 

2. Every barrel of beer, within the bills of mortality, 
ſhall be 36 gallons, and the barrel of ale 32 gallons; and 
in all other places, 34 gallons ſhall be reckoned for a barrel 
of beer or ale; 12 C. 2. c. 24. f. 34. 1 fl. 1. c. 24. 
J. 5. 


Quarts and pints 3. By 11 C 12 V. c. 15, which is required to be given 


in charge at the ſeſſions to the grand jury, it is enacted, 
that all innkeepers, alehouſekeepers, ſutlers, victuallers and 
other retailers of ale or beer, and every perſon keeping any 
publick houſe, and retailing and ſelling ale or beer, ſhall 
retait and fell the ſame in and from their houſes, by a oy 

ale 
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ale quart or ale pint, according to the ſtandard of the ex- 
chequer, in a veſſel made of wood, earth, glaſs, horn, lea- 
ther, pewter, or of ſome other good and wholeſome metal, 
made and ſized to the ſtandard, and ſigned, ſtamped, or x 
marked to be of the content of the ſaid ale quart or ale pint, 
according to the ſaid ſtandard, either from the exchequer, 
or from ſome city, town corporate, borough, or market 
town, where a ſtandard ale quart or pint, made from the 
ſaid ſtandard, ſhall be kept for that purpoſe; and ſhall not 
retale and utter any ale or beer, in any other veſſel not 
ſigned and marked; on pain of forfeiting not above 40 s. 
nor under 10 6. for every offence, half to the poor, and half 
to him that ſhall proſecute or ſue for the ſame, to be reco- 
vered before one juſtice, by the oath of one witneſs, and to 
be levied by warrant of diſtreſs, rendring the overplus, de- 
duQting thereout the reaſonable charges. /. 1, 6. (K.) The 
proſecution to be within thirty days. / 6, 
And moreover he ſhall not detain any goods fot᷑ the 
reckoning, but ſhall be left to his action at law. /. 2. 
But it is not neceſſary that beer or ale ſold to be ſpent out 
of the houſe, be carried away in ſtandard meaſures ; but it 
is ſufficient if it be meaſured out by the ſtandard, /. 7. 
4. And every mayor, or chief officer of every city, town Who hall mari 
corporate, borough, or market town, ſhall on requeſt to 1 
him made, cauſe all ale quarts and ale pints, made of wood, 
earth, glaſs, horn, leather, pewter, or other good and 
wholeſome metal, which ſhall be brought to him, to be 
meaſured and f1zed with the ſtandard in his cuſtody, and 
ſhall then cauſe the ſame, and every of them, to be plainly 
and apparently ſigned, ſtamped, and marked with W R 
| and a crown, for which they ſhall not receive above one far- 
| N thing for each meaſure; on pain of 5 J. to be recovered as 
| aforeſaid, and he ſhall alſo pay to the party grieved treble 
damages, with coſts, by action at law, 11@ 1277. c. 
. | 
Note, Moſt of the books do ſet forth that the ſub- com- 
miſſioners or collectors of exciſe ſhall procure ſtandard quarts 
and pints out of the exchequer, for every market town ; 
but this was only required of them before Jane 24, 1700, 
and not ſince. 
þ 5. An indiAment will lie for ſelling ale in pots unſealed, Indid ment. 
altho* the ſtatute appoints another method of proceeding ; 
becauſe meaſures are by the common law, and the ſtatutes 
only direct the manner of aſcertaining them. Black. 10. — 
But in ſuch caſe, the indictment muſt not be upon the + 
ſtatute, but at the common law; and the offence ought to 7 
f | be | 


— — — „ F 
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be laid, not for _ in pots unſealed, but in pots wants 
ing meaſure. 


XI. Conſpiring to enhance the price of ale. 


If any brewers ſhall conſpire to ſell their victuals but at 
certain prices; they ſhall, on conviction in the ſeſſions or 
leet, by witneſs, confeſſion, or otherwiſe, forfeit 10/. to 
the king for the firſt offence, and if not paid in fix days, 
they ſhall be impriſoned 20 days; for the ſecond offence, 
201. in like manner, or the pillory ; for the third offence, 
40 l. in like manner, or the pillory, loſs of an ear, and to 
become infamous. 2 & 3 Ed. 6. c. 15. 


XII. Selling in veſſels of plate. 
By 7 & 8 Vc. 19. intitled, An act to encourage the 


bringing plate into the mint to be coined, and for the fur- 
ther remedying the ill ſtate of the coin of the kingdom; it 
is enacted, that from and after May 4, 1696, no perſon 


keeping any inn, tavern, alehouſe, or victualling houſe, or 


ſelling wine, ale, beer, or any other liquors by retale, ſhall 
publickly uſe, or expoſe to be uſed in his houſe, any wrought 
or manufactured plate whatſoever, or any utenſil or veſſel 
thereof (except ſpoons) under the penalty of forfeiting the 
ſame, or the value thereof with coſts, to him who ſhall ſue, 

I have recited the title of the act, that the whole may ap- 
pear together ; becauſe, as the general practice ſeemeth now 
to be allowed to the contrary, perhaps it may be thought 
that this clauſe is obſolete, as having been intended only to 
encourage the coinage at that time, when there was great 
ſcarcity of money : But how far this may be urged on an 
action brought, I preſume not to ſay. 


XIII. Innteeper ſuffering tipling. 


If any innkeeper, victualler, or alehouſekeeper, or tavern- 
keeper, keeping an inn or victualling houſe, do ſuffer any 
perſon to continue drinking or tipling therein (except ſuch 
as ſhall be invited by any traveller, and ſhall accompany him 
only during his neceſſary abode there; and except labouring 
and handicraftſmen in cities, towns corporate, and market 
towns, upon the uſual working days, for one hour at dinner 


time, to take their diet in an alehouſe ; and except labourers * 


and workmen, which for the following of their work by 
the day or by the great, in any city, town corporate, mar- 


ket 
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ket town or village, ſhall for the time of their ſaid continus 
ing in work there, ſojourn, lodge or v Guat 1 in any inn, ale- 
houſe or other victualling houſe; and except for urgent 
and neceſſary occaſions to be allowed by two juſtices) ; he 
ſhall, on conviction thereof before the mayor, or a juſtice 
of the peace, on view, or confeſſion, or oath of one wit- 
neſs, forfeit 105. to the poor. 1 J. c. 9. J. 2. 1 C. c. 4. 
111. 

The ſame to bo levied by the conſtables or churchwardens 
by way of diſtreſs (L); and for default of ſatisfaction in 
ſix days, the diſtreſs to be appraiſed and ſold, rendring the 
overplus; and for want of ſufficient diſtreſs, the party of- 
fending to be by ſuch mayor or juſtice committed (M) to 
the common gaol, there to remain until the penalty be truly 
paid. 17.c.9 

And if the conſtables or churchwardens do neglect their 
duty in levying, or do not levy the penalties; or in default 
of diſtreſs, do neglect to certify the default, by the ſpace of 
20 days, to ſuch 1 mayor or juſtice, every perſot 1 ſo offending 
ſhall forfeit 4Os. to the poor, to be levied by way of di ſtreſs 
by warrant from Hach mayor or juſtice; the diſtreſs to be de- 
tained ſix days; in which time if payment be not made, the 
goods to be appraiſed and ſold, returning the overplus ; for 
want of ſufficient diſtreſs, the conſtable or churchwarden ſo 
offending, to be by ſuch mayor or juſtice committed to the 
common gaol, 7 to remain until the penalty be truly 
. 9. 

And moreover fach alehouſekeeper ſhall be diſabled, for 
the ſpace of three years, to keep any ſuch alehouſe. 217. 
63, 

And alſo, the ſaid offence may be inquired of and pre- 
ſented before Juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet ; and there- 
upon ſuch due proceeding ſhall be had forgthe conviction, as TE 
in ſuch like cafes upon any indictment or preſentment is 

— er:; ; 
| J And all conſtables, churchwardens, aleconners and ſide- 
| men, ſhall in their ſeveral oaths incident to their offices, be 
charged to preſent the ſaid offence. 4 F. c. 5. / 7. 
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: XIV. Perſons guilty of tipling. 

- ba If any perſon {unleſs thoſe excepted under the fore- 103 
P Penalty of tips 

Ry : eng head, by 1 F. c. 9.) ſhall continue drinking or tipling, ling. 

, = inany inn, victualli ing houſe, or alehouſe, or any tavern 

. . keeping an inn or victualling houſe; he ſhall, on conviction 

t ö thereof before the mayor or a juſtice of the peace, on view, 


Vol. I. 


contfeſſion; 


Alchouſes. 


confeſſion, or oath of one witneſs, forfeit for every offence 
35. 4d. to be paid within one week next after the conviction, 
to the churchwardens (N), who ſhall be accountable for the 
fame to the uſe of the poor: And if he ſhall refuſe or neglect 
to pay the ſame, it ſhall be levied by diſtreſs (O): And if 
he be not able to pay the forfeiture, then the mayor, juſtice, 
or court where the conviction ſhall be, may puniſh the of- 
fender, by ſetting him in the ſtocks (P) for every offence by 
the ſpace of four hours. 4 J. c. 5. J. 4 1 J. c. 9. 
FEST. Mo 64 

The ſaid offence may alſo be inquired of and preſented, 
before juſtices of aſſize, juſtices of the peace in ſeſſions, 
mayors, and in the leet ; and procceding ſhall be had there- 
upon for the conviction, as upon indictment or preſentment. 
4 J. c. 5. J 5: 

The offender to be preſented, indicted, or convicted in fix 
months. 4 J. c. 5. / 11. 

And all conſtables, churchwardens, aleconners, and ſide- 
men, ſhall in their ſeveral oath ident to their offices, be 
charged to preſent the ſaid offence, 21 J. c. 7. J. 5. 
chouſekeep 2. And if any alehouſekeeper fhall be convicted of the 
guilty of UipBrg- (4d offence, he ſhall moreover for the fpace of three years 
be diſabled to keep any ſuch alehouſe. 7 J. c. 10. 21 7. 


* 


Alchouſekeeper 


W. Concerning drunkenneſs. 


Drunkenneſs no 


1. Drunkenneſs excuſeth no crime; but he who is guilty 
excule, 


of any crime whatever, thro* his voluntary drunkenneſs, 
ſhall be puniſhed for it as much as if he had been ſober, 
1 Haw. 2. 

2. If any offend their brethren by drunkenneſs, the 
churghwardens and ſidemen ſhall preſent the ſame to the 
ordinary, that they may be puniſhed by the ſeverity of the 
laws, according to their deſerts; and ſuch notorious offen- 
ders ſhall not be admitted to the holy communion, till they 
be reformed. Can. 109. 

And all conſtables, churchwardens, aleconners, and ſide- 
men, ſhall be ſworn to preſent the offence of drunkenneſs, 


. 


a 


Spiritual cenſure, 


Penalty for the a 
firſt offence, be convicted before one juſtice, or mayor, on view, confeſ- 
ſion, or oath of one witneſs, ſhall forteit for the firſt offence 
5s. to be paid within one week after conviction, to the 
churchwardens (Q, who ſhall be accountable for the fame 
to the uie of the poor; and if he ſhall refuſe or neglect to 


pay the ſame as aforcſaid, it ſhall be levied by diſtreſs (K) : 
| all 
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and if the offender be not able to pay the ſaid ſum of 5 s. 
he ſhall be committed to the ſtocks (S), there to remain by 
the ſpace of ſix hours. 4 F. c.5. J. 2. 21 F. c. 7. J 1, 3. 
And if any conſtable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor or 
Juſtice, do neglect the due correction of the offender, or the 
due levying of the penalzies where diſtreſs may be had; 
every perſon ſo offending ſhall forfeit 105. to be levied by 
diſtreſs, by any other perſon having warrant from any 
mayor, juſtice or court, where any ſuch conviction ſhall 


be, to be paid to the churchwardens, who ſhall account 


for the ſame, to the uſe of the poor where the offence ſhall 
be committed. 4 F. c. 5. /. 3. 

4. And if any perſon once convicted of drunkenneſs, ſhall Second offence, 
after that be again convicted of the like offence, he ſhall be 
bounden with two ſureties in a recognizance or obligation 
of Io l. with condition to be from thenceforth of good be- 
haviour. 4 F.c.5. /.6. 21 J. c. 7. / 3. 

To be of good behaviour] Lord Hale, ſpeaking of the ſtatute 
of 34 Ed. 3. c. I. which gave juſtices power to bind male- 
factors to the good behaviour, generally, without any time 
limited, ſays, that it is not meant that the ſame ſhall be per- 
petual, but in the nature of bail, vix. to appear at ſuch a 
day at their ſeffions, and in the mean time to be of good 
behaviour. 2 H. H. 136. 

5. The ſaid offence may alſo be inquired of and preſented Who may inquire 
before juſtices of aſſize, juſtices gf the peace in their ſeſſions, thereot, 
mayors, and in the leet ; and thereupon proceſs ſhall be had 
for the conviction, as upon indictment or preſentment, 

47. . 5. / 5. | 

6. But the offender ſhall be preſented, indicted or con- In what time. 
victed in fix months. 4 F. c. 5. / II. 

7. It is allo provided, that this act ſhall not abridge the None to be twice 
eccleſiaſtical juriſdiction. 4 F. c. 5. / 8. puniſhed for the 
But when the offender hath been once puniſhed, by any nen 
the ways before mentioned, he ſhall not be puniſhed again 

by any other way or means. 5 

8. If any alehouſekeeper ſhall be convicted of being drunk; Al:houſckeeper 
he ſhall, beſides the penalties abovementioned, be utterly drunk. 
diſabled to keep any ſuch alchouſe, for the ſpace of three 
years next enſuing the conviction. 7 F. c. 10. 1 C. c. 4. 

9. Every perſon in his majeſty's pay in the navy, being Navy, 
guilty of drunkenneſs, ſhall incur ſuch puniſhment as a 


court martial ſhall think fit to impoſe, 22 C. 2. c. 33. 
Art. - A Z 
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AVI. Detaining goods for the reckoning. 


General power of 1. An innkeeper may detain the perſon of the gueſt who 

— eats, or the horſe which eats, till payment. And this he 
may do, without any agreement for that purpoſe. For men 
that get their livelihogd by entertainment of others, cannot 
annex ſuch diſobliging conditions, that they ſhall Tetain the 
party's property in caſe of nonpayment ; nor make ſuch 
diſadvantageous and impudent a ſuppoſition, that they ſhall 
not be paid, And therefore the law annexes ſuch a condi- 
tion, without the expreſs agreement of the parties. Fac. 
Abr. Inns. D. 

For it would be hard to oblige him to ſue for every 

little'debt; and a greater hardſhip, that he might not be able 
to _ him who was his gueſt. id. 

Horſe to be de- But an horſe committed to an innkeeper, may be de- 

tained only for Fa only for his own meat, and not for-the meat of the 

MEAD meat. gueſt, or of any other horſe; for the chattels in ſuch caſe 
are only in the cuſtody of the law for the debt that ariſes 
from the thing itſelf, and not for any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 
doth not admit private perſons to take repriſals. Bac. Abr. 
Inns, D. 1 But. 207. 

Reckoning to be 3. Alſo, if any innkeeper, alehouſekeeper, victualler, 

nen ſutler, in ęiving any account or reckoning in writing, 

fk” or otherwiſe, ſhall refuſe or deny to give in the particular 
number of quarts or pints, or ſhall ſell in meaſures un- 
marked; it ſhall not be law ful for him, for default of pay- 
ment. of ſuch reckoning, to detain any goods or other 
thing, belonging to the perſon or perſons from whom ſuch 
reckoning ſhall be duc, but he ſhali be left to his action at 
law for the fame, any cuſtom or uſage to the contrary not- 
withſtanding. 11112 F. c. 15. ,. 2. 

Goods fuffered to 4. In like manner, if the innkeeper gives credit to the 

n party for that time, nod lets him go without payment; 

8 then he hath waived the benefit of the cuſtom, ang muſt 

| rely on his o her agreement, 8 Med. 172. 

Goods ſeiſed, not 5. An innkeeper that detains a horſe for his meat, can- 

* not uſe him; becauſe he detains him as in the cuſtody .of 
the law: and by conſequence, the detention mult be in the 
nature of a diſtreſs, which cannot be uſed by the diſtrainer. 
Bac. Alr. Inns. D. 

Whether they 6. But by the cuſtom of London and of Exeter, if a man 

may be ꝛ0ld. commit an horſe to an inn kecper, and he cat out his 
price; the innkeeper may take him as his own, upon the 
reaivnable appraiſement of tour of his ncighbours : which 
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was, it ſeems, a cuſtom ariſing from the abundance of 
traffick with ſtrangers, that could not be known, to charge 
them with the action. But the innkeeper hath no power 
to ſell the horſe, by the general cuſtom of the realm. Bac. 
Abr. Inns. D. 

So in the cafe of Jones and Pearle, E. 9 G. In trover : 
for three horſes, the defendant pleaded that he kept a pub- 
lick inn at Gla/tenbury, and that the plaintiff was a car- 
rier, and uſed to ſet up his horſes there; and 36/7. being 
due to him for keeping the horſes, which was more than 
they were worth, he detained and ſold them, as well he 
might: But on demurrer, judgment was given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 
cept by ſpecial cuſtom, as in the city of Londen. And be- 
ſides, when the horſes had been once out, the power of de- 


taining them for what was due before, did not ſubſiſt at their 
coming in again. Str.g57. 


XVII. Goods of a pueſt ſtolen out of an inn, 


I. Inns were allowed for the benefit of travellers, who Innkeeper an- 
have certain privileges whilſt they are in their journeys, and \veravle for 
are in a more peculiar manner protected by the law: It is n 
for this reaſon, that the innkeeper ſhall anſwer for thoſe 
things which are ſtolen within the inn, tho' not delivered 
to him to keep, and tho' he was not acquainted that the 
Gueſts brought the goods to the inn; for it ſhall be intended | 
to be thro” his negligence, or occaſioned by the fault of him | 


or his ſervants. 8 Co. Caley's caſe. 4 
; So if he puts a horſe to paſture, without the direc- | 
tion of his gueſt, and the horſe is ſtolen, he muſt make ſa- 
: tisfaction, (But otherwiſe, if with his direction.) id. 


key of his chambegand lock the door, and tells him that 
he will not take the charge of the goods; yet if they are 
6 EF ftolen, he ſhall be anſwerable: becauſe he is charged by law 
for all things which come to his inn; and he cannot diſ- 


In ike manner, . an innkeeper bids his gueſt take the 1 


U 
3 charge himſelf by ſuch or the like words. Dalt. c. 56. % 
f Black. 169. ˖ 
5 i 2. Holt C. J. doubted whether a man is a gueſt by ſetting Who fall be 
. up his horſe at an inn, tho' he never went into the inn çeemed a gueſt in 
himſelf; but the other three juſtices held, that ſuch perſon W tele, 
in 4 is a gueſt by leaving his horſe, as much as if he had ſtaid 


himſelf, becauſe the horſe muſt be fed, by which the inn- F 


keeper has gain; otherwiſe if he had left a trunk, or a dead 
thing. 1 Salk, 388. 
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So, if à man comes to an inn with a hamper, in which 


he hath certain goods (to wit, hats, as the caſe was), and 


departs leaving it with the hoſt, and two days after comes 
again, wheres i in the time of hls abſence this was ſtolen ; 
he ſhall not have any action againſt the hoſt, becauſe he 
was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, and therefore ſhall 
not be charged for the loſs thereof in his abſence, 1 Nals 
Abr. 2. 

If an attorney hires a chamber in an inn for a whole 
term, the hoſt is not chargeable with any robbery in it, 
becauſe the party is as it were a leſſee. Mo, 877, 

If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and dot not eat oi drink there; 


he is no gueſt, but a lodger, and ſo not under the inn- 


keeper's protection: but if he eats and drinks, or pays for 
his diet there, it is otherwiſe, 12 Med. 25 5. 
Soldiers billetted are gueſts, Clayt. 97. 


III. Gueſts ſtealing goods. 


A gueſt in a common inn, ariſing in the night time, and 
carrying goods out of his chamber into another room, and 
from thence to the ſtable, inte nding to ride away with them, 
is guilty of felony, altho? there was no treſpaſs | in the taking 
of them (which yet is generally required in caſes of felony.) 
Dalt. c. 40. 


Note, The univerſities are generally excepted out of theſe 
acts concerning alchouſes. 


A. Warrant for ſelling ale without licence; on 
| $0.4 2.6 2x; 


WeltmoHana. = the conſtable of in the 

aid county. 

HEREAS A. I. ff in the ſaid county, yeo- 
man, hath this day made information upon oath, before 
me J. P. eſquire, one of his majeſly's juſtices of the peace in and 

fer the ſaid county, that A. O. . yeoman, [or, Whereas 

A. I. of yeoman, hath this day made information, and 

ſhewed probable cauſe before me that he ſiſpecteth that A. O. 
Sc.] dub upon his aun authority, not being thereunto law- 

Fully licenſed, keep a common alehouſe at aforeſaid, con- 
trary to the laws in that caſe made and provided ; and that 
A.W. of yeoman, and B. W. of. yeoman, are 


material witneſſ's to be examined concerning the premiſes : 

You are therefore hereby re quired forthwith 70 ſummon the ſaid 

A. O. to appear befere me to anſwer the premiſſes, and to be 
dealt 
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. dealt withal according to law; and you are likewiſe to ſummon 
4 the ſaid A. W. and B. W. to appear before me at the fame 
time, to teſtify their knowledge concerning the fame. And 

F with them do you appear at the ſame time, to certify what you 

, F ſhall have done in the premiſſes. Herein fail you not, Given 


x under my hand and ſeal the day o, 
1 Eu ; ; ü 
„ FF B. Conviction for {cling ale without licence; on 
the 26 G. 2. e. 
| 
e 
J By the words of the ſtatute, the conviction ſhall be in this 
form, or to this effect. 

a Middleſex. O. ts convicted on his own confeſſion (or, | 
J o on the oath of ) of having ſold alc, 1 
4 beer, or other liquors, in the pariſh of ——in this county, on | 

the———day of without being licenſed thereto accord- 

ing to law: This is the firſt, ſecond, or third conviction, 

Given under my hand and ſeal this day off 
3 And this conviction ſhall be certified to the next ſeſſions, 
F to be filed amongſt the records. 
| . LO 
» CL. Warrant to levy the forfeiture on conviction for 
) ſelling ale without licence; on 26G, 2. c. 31 
e N Weſtmorland, , To the conſtable - 


HEREAS A. O. of yeoman, was this day 
lawfully convicted before me J. P. eſquire, one of his 
majeſly's juſtices of the peace in and for the ſaid county, for 
keeping of a common alebouſe i in the pariſh of in the ſaid 
county, not being thereunto lawyully licenſed, according to the 
atutes in that caſe made and provided, by reaſon whereof he 
1 | hath forfeited the ſum of 40 8. to be diſtributed as is herein 
4 after mentioned: Theſe are i\»refore to require you, that you 


d 4 do levy the ſaid forfeiture by a'ftr aining the goods and « :hattels 

1 1 of him the ſaid A. O. Aud i, in four] days time from. your I 
4 | taking the ſaid diftreſs, the ſaid forfeiture, together with rea- 

. 4 fonalle charges of taking and keeping the ſaid diſtreſs, ſhall not 

7-0 be paid, that then you do ſell the ſaid geodi and chattels fs by 

1 you diſtrained, and out of the money ariſing by the ſale thereef 

1 75 i pay one moiety of the ſaid forfeiture to &. I. of yeoman, + 

* no who informed me of the ſaid offence, and the other moiety to To 

j the overſeers of the poor of the pariſh afet efaid, to be by them 


applied io the uſe of the poor of the faid parifh , rcndring to 
D 4 


* 
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him the ſaid A. O. the overplus upon demand, the reaſonable 
charges of taking, keeping, and ſelling the ſaid diſtreſs being 


firſt deducted. And if no ſufficient diſtreſs ſhall be found 
whereon to levy the ſaid ſum of 40 s. that then you certify the 


ſame to me, together with the return of this precept. Hereof 


fail net, Given under my hand and ſeal the day of —— 


D. Commitment for want of diſtreſs for ſelling ale 
without licence; on 26 G. 2. c. 31. 


To the conſtable of in the ſaid 
Weſtmorland. 4 county, and to the keeper of the houſe 
of correction [ or, common gaol ] at 

in the ſaid county. 


HEREAS A. O. of yeoman, Was on the ——— 
day of duly convicted before me one of his 
majeſty's juſtices of the peace in and for the ſaid county, of 
having upon his qwn authority, and not being thereunto law- 
fully licenſed, taken upon him to keep a common alehouſe or tip- 
ling houſe at ——— aforeſaid in the county aforeſaid, and 
there uſed commonly ſelling of ale, againſt the form of the fla- 
tutes in ſuch caſe made and provided, whereby the ſaid A. O. 
hath for his ſaid offence forfeited the ſum of 40s. And 
day of I did iſſue my warrant to the 
conſtable of . - to levy the ſard penalty by diſtreſs aud ſale 
of the goods and chattels of him the ſaid A. O. and to d tribute 
the fame according as is directed by the ſtatute in that behalf 
made; and whereas it duly appears to me, as well on the oath 
of the ſaid conſtable of as other N. that he the ſaid 
conſtable of hath uſed bis beſt endeavours to levy the ſaid 
fum on the goods and chattels of the ſaid A. O. as aforejaid, 
but that no ſufficient diftreſs can be found whereon 10 levy the 
tame ; Theſe are therefore to command you the conſtable of 
aforeſaid to apprehend him the ſaid A. O. and him to 
convey to the ſaid houſe of correction at aforeſaid, and 
deliver him to the ſaid keeper thereof, together with this pre- 
cept, And I do-hereby command you the ſaid keeper of the ſaid 
houſe of correction to receive into your cuſtody in the ſaid houſe of 
correcfiom bim the ſaid A. O. and him there ſafely to keep, 
without bail or mainprize, for the ſpace of one month, Herein 
fail you not. Given under my hand and ſeal the —y—— day 


of 


The like will do for the ſecond and third offence, mutat:s 
mutand:s; and recite, ** And whereas the ſaid A. O. hath 


«bern once, at another time, convicted before me of the 
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Alehouſes. 


& like offence, and hath now offended the ſecond time.” 
Or, „And whereas the ſaid A. O. hath been twice here- 
ce tofore lawfully convicted of the like offence, and hath 
c now offended the third time, &c.” 


E. F. Precept to the high conſtable to iſſue war- 
rants to the petty conſtables, to ſummon 
alehouſckeepers to be licenſed ; on 5 & 6 
Ed. 6. c. 23. 2 C. 2:6 38, and 266. 2. 
4 

To John Bowneſs, gentleman, high con- 

Weſtmorland, 3 ſtable of the Eat Ward within the ſaid 


county. 


N purſuance of the ſtatutes in that caſe made, theſe are to 
require you, on fight hereof, to iſſue aut your warrants to 
all petty conſtables belonging to the ſeveral conſtablewicks within 
your ſaid ward, in the form, or to the effedt hereafter follnving. 
Given under our hands and ſcals the day of. . 
J 


K. P. 
The form of the warrant as above directed: 


n To the conſtables of 


V virtue of a warrant from his maje/ly's juſtices of the 
peace acting within the ſaid ward to me directed, you 
are hereby required to give notice to all licenſed innkeepers and 
alehouſekecpers within your conſlablewick, and olſo to all per ſans 
unlicenſed ( ſo far as the ſame ſhall come to your knowledge ) who 
do intend to offer themſelves to be licenſed at the next peneral 
meeting of the ſaid juſtices for that purpoſe, that they do per- 
fonally appear before the ſaid juftices at on the day of 
September next, at the hour of: in the ſorenoan of the 
fame day, to take or renew their licences for the year enſuing ; 
and alſo to give them notice, that every perſon then and there 
to be licenſed, muſt perſonally enter into a recognizance in the 
Jum of 101. tegether with two ſuretics in 51. each, or one ſurcty 
in 10l. that they will not uſe or ſuffer any unlawful games, and 
that they will keep good order and rule within their reſpettine 
h:uſes and other places ; and if any ſhall be hindred by ſickneſs, 
or other reaſonable cauſe to be allowed by the ſaid juſtices, that 
he muſt procure two ſureties then and there to be bound in like 
manner in 101. b. 


And 
2116 


41 


= Alchoudes. 


And unto ſuch perſons as have not been licenſed for the year 


preceding, you are further to give notice, that no licence will be | hs 
granted to any of them, unleſs he ſhall alſo, at the ſame time and ö 3 
place, produce a certificate under the hands of the miniſter and N : 
the major part of the churchwardens and overſeers, or elſe o | faid- 
three or four reputable and ſubſtantial bouſeholders of the place | 
! where he inhabiteth, ſetting forth that he is of good fame, and H. 
b of ſober life and converſation, 
4 | And you are to make a return to the ſaid juſtices, at the ſame 
1 time and place, in writing under your hand, containing the Wel 
| | names of all ſuch perſons as you ſhall have ſummoned ſo to appear | 
| before them as is aforeſaid, together with their dwelling places,  rveigh 
| and the ſigns by which their houſes are known. | keep, 
Heresf fail not. Given under my hand at Raiſbeck in the N yeom 
faid county the day of ——in the year of our lord 1 the 
John Bowneſs, high conſtable. * 
N A. 
G. Licence to keep an alehouſe; on the 5; & 6 Ed. 6. of 5 
6. 25. &G. 2. c. 28. and 26 C. 2. 6, 31. | be m 
nem 
Weſtmorland, A * a general meeting of his majeſiy's juſtices king 
Eaſt Ward. of the peace for the ſaid commry, afting defa 
within the diviſion of the Eaſt Ward aforeſaid i the county 7 
aforeſaid, holden at in and fer the ſaid diviſio:, for li- | ab 
cenſing perſons to keep common inns and alehouſes the = hou 
| day of September in the year of the reign of our ſovereign I Sep 
| lord George the ſecond, of Great Britain, France, and Ire- 1 afor 
| land, king, defender of the faith, and fa forth, and in the : ord: 
| year of our lord a 3 tob 
ie his majeſly's juſtices of the peace for the ſaid county, . or | 
whoſe hands and ſeals are hereunto ſet (whereof one is of the this 
quorum) aſſembled at the ſaid general meeting, ds allow and 
licenſe A. B. yeaman, at the ſign of in — within the | Ta 
diviſion and county aforeſaid, to keep a common alehouſe, or vic- | 
tualling houſe, and to utter and ſell victuals, beer, ale, cyder, 
and other exciſeable liquors, to be drank in the ſame houſe wherein 
. he now dwelleth, and not elſewhere, for one whole year from ö 
Lt the 29th day of this preſent month of September, and us longer : f J. 
| So as the true afſize in bread, beer, ale, and other liquors, | 
hereby allnwed to be ſold, be duly kept ; and no unlawful game 
; or games, drunkenneſs, or any other diſorder be ſuffered in his 
houſe, yard, garden, or backſide z but that good order and rule be in 


maintained and kept therein, according to the laws of this realm 3 
in that behalf made. Given under our hands and ſeals, the day 5 M 
and year firſt above written. "1 
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Tf he hath not been licenſed the year before, then thefe 
words muſt be inſerted, (A certificate under the hands ef 
having been firſt produced unto us, ſetting forth that the 

faid 


is of good fame, and of ſober life and converſation. ) 
H. Recognizance of an alehouſekeeper; on 5 & 6 
Ed. 6. . 25. and 26 G. 2. c. 31. 


Weſtmorland. DE it remembred, that on the day 
0 in the — year of the 
reign of A. P. of in the 8 aforeſaid, inn- 
keeper, and A. S. of yeoman., and B. S. of. 
yeoman, perſonally came before us - eſquires, lin af of 
the peace for the ſaid county, and acknowledged themſelves to 
owe to our faid ſovereign lord the king, that is to ſay, the ſaid 
A. P. the fum of 101. and the ſaid A.S. and B. S. the ſum 
of 51. each, of good and lawful money of Great Britain, to 
be made and levied of their goods and chartels, lands, and te- 
nements reſpectiveiy, to the uſe of our ſaid ſovereign lord the 
king, his beirs and ſucceſſors, if the ſaid A. P. hall make 
default in the condition underwritten, 

THE condition of this recognizance is ſuch, that whereas the 
aboye-bounden A. P. is licenſed to keep a common inn and ale- 
houſe for one year from the 29th day of this preſent month of 
September, in the houſe where he now dwelleth at — 
aforeſaid ; if he the ſaid A. P. hall keep and maintain coed 
order and rule, and ſball ſuffer no diſorders nor unlawful games 
to be uſed in his ſaid houſe, nor in any out houſe, yard, garden, 
or backſide, thereunto belonging, during the ſaid term, then 
this recognizance ſhall be void. 


Taken and acknowledged the day and 
year abovewritten, before us 


J. P. 
— K. P. 


I. Conviction for ſelling after diſability; on the 
26 G. 2. c. 31. 


By the words of the ſtatute the ſaid conviction ſhall be 
in this form, or to this effect: 


Middleſex. O. is convifted on his ** confeſſian (or, on 
e the oath of ) of baving fold ale, 
beer, or other liquoi's, in the pariſh of m this coun ty, 


en the =—— day of after being diſabled to ſell the 
4 ſame. 


q 
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Fi 
| 

| 
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fame, This is the firſt, ſecond, or third conviction. Given 
under my hand and ſcal this day o 


Which ſaid conviction ſhall be certified to the next ſeſ- 
ſions, to be filed amongſt the records. 


K. Warrant to levy the penalty for ſelling ale in a 
veſſel not marked; on 11 12 V. c. 15. 


Weſtmorland. | To the conſtable of 


\ HEREAS A. O. / in the pariſh of — 

and county of — aforeſaid, alehouſekeeper, hath 
this day been duly convicted before me one of his ma- 
jeſty's juſtices of the peace in and for the ſaid county, by the 
aath of A. W. a credible witneſs, of retailing, uttering, and 
felling beer, on the day of in his houſe at 
aforeſaid, in a veſſel made of earth, which veſſel was not ſign- 
ed, flamped, or marked to be of the content of the full ale 
quart, or ale pint, according io the ſtandard thereof remain- 
ing in cuſtody of the chamberlains of his majeſty”s exchequer, 
nor in proportion thereunto; whereby the ſaid A. O. hath for- 


feited a ſum not exceeding 408. nor leſs than 108. one half 


part thereof to the uſe of the poor of the pariſh of 
aforeſaid, and the other half part to A. I. who proſecutes for 
the ſame : Now I do hereby adjudge the ſaid A. O. to have 
forferted 20s. for his ſaid offence ; and Ido do hereby impower 
and require you, to levy the ſaid ſum of 20 8. upon the goods 
and chatiels of the ſaid A. O. by diſtreſs and ſale thereof, ren- 
dring to the ſaid A. O. the overplus, if any be, deducting 


thereout reaſonable chai ges; and that you pay one half part of 
the ſaid forfeiture to the overſcers of the poor of the ſaid pa- 


riſh, for the uſe of the poor there, and the other half part 10 


A. I. who proſecutes for the ſame as aforeſaid, Given under 
my hand and ſeal, the day o 


L. Warrant to levy the penalty for ſuffering tipling; 
on 1 J. c. g. 


oft To the conſtable of — and to the 
Wümme churchwardens of the pariſh of 


N HEREAS it hath been duly proved before me 
this preſent day, That A. O. of — in the pariſh 
of in the ſaid county, alehoſekeeper, did upon the —— 
day of permit and ſuffer A. D. of ſhoema fer, 


and 


— — 
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Alehouſes. 


and B. D. of labourer, to remain and continue drinking 
and tipling in the alehouſe of the ſaid A. O. in the pariſh 
aforeſaid, they having no urgent occaft on, nor other lawful rea- 
on ſo to do; Theſe are therefore to require you the ſaid con- 
able and churchwardens, or ſome or one of you, to levy by 
diftreſs of the goods and chattels of the ſaid A. O. the ſum of 
10 8. for the ſaid offence, for the uſe of the poor of the ſaid 
parihh, and to detain the ſaid goods for the ſpace of fix days 
next after ſuch diſtreſs taken, if the ſaid for feiture of los. 
ſhall not be ſatisfied and paid to you within that time; and that 
after the ſaid ſix days, if the ſame ſhall not be ſo paid as afore- 
ſaid, together with the reaſonable charges of taking and keep= 
ing the ſaid diſtreſs, that you do appraiſe and ſell the ſame to 
ſatisfy the ſaid ferfeiture, rendring the ſurpluſage to the evoner 
upon demand, reaſonable charges of taking, keeping and ſelling 
the ſaid diſtreſs being firſt deducted. And if there ſhall not 
be ſufficient diftreſs, whereby to levy the ſaid ſum of 105. that 
you do certify the ſame to me, together with the return of this 
warrant, Given under my hand and ſeal, tibe day 


— 


M. Commitment fer ſuffering tipling in default of 
diſtreſs; on 1 F. c. 9. 


To the conſtable of 


and to the keeper 


Weſtmorland, 5 of the common gaol at in the ſaid 
county. 
HEREAS on the day of it was duly 
proved before me that A. O. of in the 
n of in the ſaid county, alehouſekeep ber, did hon 
the day off laſt p. aft, Juf er A. D. of Me- 
maker, and B. D. Uſ labourer „ 9 re and continue 
drinking and tipling in the alehs: uſe 0 of the ſaid A. O. at 
aforeſaid, contrary to the latute in that ca af: 3 and where- 
N on the ſaid day , aid b by my warrant 
N executed, require the conflables and churchꝛivardens of 
the {6 d pariſh of: or form 2 of h me to levy the ſum of 105. 


of U lawful mon 05 upon the gocds and chattels of the faid A. Q. 
bei ms for ferted l by Hi m, to 78 ve of the e poor of Ft be ſat d pari/ 


for the fat 4 fence 8 And 1 wht eds it di. [; pe ars to hie 5 43 4 


on the tei ny of A C. cenſtable of——af weſaid, as other- 
wiſe, that he the ſaid A. C hath uſed his 101 endeauaurs to 
levy the ere as aforejaid, but that the 2 aid A. O. hath not 
ſufficient goods and chattels, upon 0 Air cſs may be taten 
to ſatisfy the ſaid forfeiture : Theſe are 1! refore in his * 245 
name, to command you the ſaid con; 2 6 pu aforeſaid 


to 


Alehouſes. 


to take the ſaid A. O. and to convey him ſafely to the gas! 


aforeſaid, and to deliver him there to the keeper thereof, toge- 


ther with this warrant : And 1 do alſo hereby command you 
the ſaid keeper, ſafely to keep and detain the aforeſaid A. O, 
in your cuflody in the ſaid gaol, until the ſaid ſum of 10s, 
ſhall be duly paid for the uſe and purpoſe aforeſaid, Given 
under my hand and ſeal, the day of —, 


N. Warrant to receive the penalty for tipling; 


on 4 J. c. 3. 1 F. c. 9. 17.679. 1G. 
c. 4. 


Weſtmorland. f To the churchwardens of the pariſh of. 


HEREAS it hath been duly proved before me 

that A. O. , labourer, did on the day 

of- remain and continue drinking and tipling in a com- 
mon olehouſe, known by the ſign of: at in the ſaid 
pariſh in the county aforeſaid, contrary to the ſtatutes in ſuch 
caſe made and provided, by reaſon whereof he hath forfeited 


the ſum of 3s. 4 d. to the uſe of the poor of the ſaid pariſh : 


Tyreſe are therefore to require you forthwith to demand of the 
ſaid A. O. the ſaid ſum of 3s. 4d. And if be ſhall re- 


uſe or neglect to pay the ſame as aforeſaid, by the ſpace e 
7 g p p 


one week next after the date hereof, that you certify the ſame 
to me, together with the return of this precept. Gtven under 
my hand and ſeal, at — in the ſaid county, the 
day o . 


O. Warrant to levy the penalty for tipling, on 


non-piyment; on 4 J. c. 5. 1 J. c. 9. 2175. 
c. 7% and 1 C. c. 4. 


Weltnorland To the conſtable of — in the ſaid 
county. 

| \ \ HERE As it hath keen duly proved before me q 

that A. O. of: yeoman, did on the day of 


| remain and continue drinking and tipling in.a common 
alehouſe, known by the ſign of at in the pariſh 
of in the ſaid county, contrary to the flatutes in ſuch 
caſe made and provided, by reaſon whereof he hath forfeited the 
fum of 3s. 44. to the uſe of the poor of the ſaid pariſh : And 


whereas on the —day / did by my warrant re- 


guire the churchwardens of the ſaid pariſh to demand of the 
faid A. O. the ſaid ſum of 3s. 4d. to the uſe of the poor @s 


aforefaid: And whereas it appears to me, as well on the oath 
of 


\ re 
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Alehouſes, 


l of C. W. churchwarden of the pariſh aforeſaid, as otherwiſe, 
a | that he the ſaid C. W. did on the————day of duly 
1 demand of the ſaid A. O. the ſaid ſum for the uſe as afore- 
. j ſaid, but that he the ſaid A. O. hath neglected to pay the 
9 ſame as aforeſaid, and that it is not as yet paid: Theſe are 


therefore to require you forthwith to diſtrain the goods and chat- 
tels of him the ſaid A. O. and if within the ſpace of five] 
days next after ſuch diftreſs taken, the ſaid ſum ſhall not be 
paid, together with the reaſonable charges of taking and keep- 
ing the ſame, that then you do ſell the ſaid- goods and chattels 
fo by you diſtrained, and out of the money ariſing by ſuch ſale, 
| that you do pay the faid ſum of ——to the churchwardens afore- 
: [- ſaid, for the uſe aforeſaid ; returning to him the ſaid A. O. 
the overplus upon demand, the reaſonable charges of taking, 


2 


2 keeping, and ſelling the ſaid diſtreſs, being firſt deducted. And 

9 | you are to certify to me, with the return ef this precept, what 

3-8 you ſhall have done in the premiſſes. Given under my hand and 

2 | 

þ ſeal, the day o 

ed 4 . . * . 

3 P. Commitment to the ſtocks for tipling, on ina- 

we | bility to pay the penalty; on 4 J. c. 5. 

6 

of Weſtmorland. ; To the conſtable of 

* 7HERLAsS it hath been duly proved before me 

4 that A. O. of -—-—yeoman, did on the ——— day 

7 ' 0 remain and continue drinking and tipling in a com- 
mon alechouſe, known by the ſign of — n- ii the pa- 
riſh cf 'n ihe county aforeſaid, contrary to the ſtatutes 

MN in ſuch dſe made and provided, by reaſca whereaf he heath 

J. for ſeited the ſum cf 38. 4 d. to the uſe of the poor of the ſaid 1 
par:/h; And wher:9s it duly appears to me, that the ſaid | 

A. C. is net e to pay the [aid forfeiture ; Theſe are there- 

i fore to require ou to ſet the ſaid A. O. in the flocks, there | 
to remain by the ſpace of four hours. And for your ſo doing, f 
this ſha'l be your ſufficient warrant, Given under my hand and | 

"3 zeal, this ————day of ———, ? 

F feal, y of | [ 

on 5 | 

7 Q. Warrant to receive the penalty, on the firſt 

> | conviction of drunkenneſs z on 4 J. c. 21. 

he | and 21 J. c. 7. 

id dens of the pariſh of — 

— 1 To the churchwardens of the p f 


in the ſaid county. 


be 1 Th nes as it hath been fully proved this day, before ms 


1 = NED « * . . . 
15 is me of his majeſty's juſtices of the peace in and for 
if I the ſaid county, upon the oath of A. I. of yeoman, that 
1 A. 0. 
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A. O. of: 


Alehouſes. 


in the county aforeſaid, on the 


day of 


at in the 


aforeſaid, in the pariſh of 


ſaid county, was drunk, contrary to the ſtatute in ſuch caſe 


made; and the ſaid A. O. is thereof convicted before me, by 
zhich he hath forfeited the ſum of 5 s. to be diſpoſed of as 
is herein after mentioned: Theſe are therefore, in his majeſiy's 
name, to command you the ſaid churchwardens to demand and 
receive of and from the ſaid A. O. the ſaid ſum of 5 s. to be 
by you' accounted for, to the uſe of the poor of the ſaid pariſh ; 
and if he ſhall refuſe or neglect to pay the ſame by the ſpace 
of one week from and after the date hereof, that you make a 
return to me of ſuch his refuſal or neglect, and of this war- 
rant. Given under my hand and ſeal, at in the ſaid 
county, the day of. . 


R. Warrant to levy the penalty of drunkenneſs, on 
non- payment; by 4 F. c. 5. 21 J. c. 7. 
W f To the conſtable of in the ſaid 


county. 


\ HEREAS A. O. of- in the pariſh of ——— 
in the county aforeſaid, labourer, was on the 

day of convicted before me — one of his majcſty's 

Juſtices of the peace for the ſaid county, for that he the ſaid 

A. O. was on the day of: drunk, at afore- 


feid, in the pariſh and county aforeſaid, by which he hath for- 


feited the ſum of 5 s. And whereas'I the ſaid did 
iſſue my warrant on the — day of to the church- 


wardens of the pariſh of ——— —aforeſaid, to demand and re- 
ceive the ſaid ſum of 5 s. of and from the ſaid A, O. And 
whereas it duly appears to me, as well on the cath of C. W. 
churchwarden of the pariſh of: aforeſaid, as othertoiſe, 
that they the ſaid churchwardens did on the day f 
duly demand the ſaid ſum of 5 s. of and from the ſaid A. O. 
but that he the ſaid A. O. hath neglected to pay the ſame as 
aforeſaid, and that it is not as yet paid: Theſe are therefore to 
command you forthwith to levy the ſaid ſum by diſtraining the 
goods and chattels of him the ſaid A. O. And if within the 
ſpace of [11x] days next after ſuch diſtreſs by you taken, the 
ſaid ſum, together with reaſonable charges for taking and keep- 


ing the ſaid diſtreſs, ſhall not be paid, that then you do ſell ile“ 


ſaid.goods fo by you diſtrained as afereſaid, and out of the money 
arifing by ſuch ſale, that you ds pay the ſaid ſum of 5 8. ta the 
churchwardens of the ſaid pariſh, for the uſe of the poor of the 
Jaid pariſh, rendring to him the ſaid A. O. the overplus upon 
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demand, the neceſſary charges of taking, keeping, and ſelling 
the ſaid diftreſs, being firſt deducted. And if the ſaid A. O. 
be not able to pay the ſaid ſiun cf 5 8. and Jufficient diſtreſs can- 
not TR wher of to levy the ſaid ſum, that you certify the 
ſamæſto me, together with the return of this warrant. 'Given 
under my hand and ſcal this— day o —. | 


8. Commitment to the ſtocks for drunkenneſs, on 
inability to pay the penalty; on 4 J. c. g. 
41 F. c. 5. 


„ 


ann ; To the conſtable of ——— in the ſaid 
3 county. 
HERE AS A. O. off in the ſaid county, labou- 
rer, was en the- day o convicted before 
me ene of his maje/ty's juſtices of the peace for the ſaid 
county, for that he the ſaid A. O. was on the day of 
. drienk- at aforeſaid, in the pariſh o 
in the ſaid county, whereby he hath forfeited the ſum of 5 s. 
And whereas it duly appears Jo me, that the ſaid A. O. is not 
able to pay the ſaid ſum uf 58.; Theſe are therefore to require 
you in his majeſly's name, to ſet him the (aid A. O. in the 
" ſtocks, there to remain for the ſpace of fix hours. Given under 
© my hand and ſeal the. - dh | | 


Alias Capias. See Pzoceſs, 
Almanacks, See Stamps. 


Annuities, 


1. B* the ſeveral acts of 4 V. c. 3. 5 M. c. 5. 5 V. Cenificateof th: 
| c. 20. and 2& 3 fn. c. 3. Annuitants on demand- nomines's lite, 
ing their ſhare of annuities, in the caſe of ſurvivorſhip on 
4 the ſaid reſpective acts, ſhall - (unleſs the nominee appear in 
perſon) produce a certificate of the life of ſuch nominee, to 
be ſigned (gratis) by the miniſter and churchwardens where 
the nominee lives, on the day when the payment ſhall be- 
come due : Or otherwiſe -the annuitant may make oath of 
ö the truth of ſuch nominee's life, on the day when the pay- 
a ment ſhall become due, before a juſtice of the peace where 
; ſuch perſon making oath ſhall reſide; and the juſtice ſhall 
; 4 make a certificate thereof; for which oath and certificate 
4 no fee ſhall be taken, And perſons ſwearing falſly ſhall be 
. Vol. I. E gulity 
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guilty of perjury, and forging ſuch certificate ſhall be guilty 

of ſorgery: And the like is enacted by the 30 G. 2. c. 19. 
with regard to the annuities payable upon that act; which 
annuities will determine upon the death of the nominee. 
eounterfeiting 2. By the ſeveral acts of 9 G. c. 12. 4 G. 2. c. 9. 
og 9 G. 2. c. 34. and 30 G. 2. c. 19. If any perſon ſhall coun- 
terfeit any order to receive annuities; or power to transfer 
the ſame; or the name of the proprietor; or ſhall per ſonate 
ſuch proprietor; he ſhall be guilty of felony without benefit 
of clergy. The annyities upon which laſt act (as hath 
been ſaid) will expire upon the death of the nominee. 

3. By the ſeveral acts of 4 An. c. 6. 5 An. c. 19. 5 An. 
c., 22. and 6 An. c. 5. A juſtice may take affidavits of the 
due execution of the aſſignment or deviſe of annuities, upon 
the ſaid ſeveral acts reſpectively, 


Aſſienment of 
annuities. 


Apothecary, See Phyſicians, 
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Appeals. 


Appeal, what, 1, F Ha word has two ſignifications in law; the one 
| is, removing a cauſe from an inferior court or 
judge, to a ſuperior; as from one or more juſtices, to the 
quarter ſeſſions. 5 

The other kind of appeal (which is the ſubject of this ti- 
tle) is a proſecution againſt a ſuppoſed offender, by the par- 
ty's own private action; proſecuting alſo for the crown, in 

reſpect of the offence againſt the pyblicx. 2 Haw. 155. 
In what caſes an 2. An appeal is brought in three caſes; 1. By a man for 


er. may de a wrong to his anceſtor, 2. By a wife for the death of her 
rought, 


—y— — 


as in the caſe of robbery, rape, or maihem; but this laſt 

is diſuſed, on account of the nicety of the pleadings, and 
the charge of the proſecution ; and the method of indict- 
ment is now generally taken. Mood b. 4. c. 5. 

A ferſon acquitted on an indictment of murder, (tall 
not be ſet at liberty, but ſhall be recommitted, or baiice, 
till the year and day be paſt ; within which time an appeal 
may be brought, 3 JI. 7. c. 1. 

Appeal brought 4. It is certain, that an appeal may be commenced before 
before the ſheriff tl ſheriff and coroner, and removed from them into tlic 
and coroner, I k , 

king's bench by certiorari. 2 Haw. 150. 
5. And it ſcems to be holden in Fitzherbert's abridg- 


Within what 
time an appeal 
may be brought, 


Appeal brought 


before juſtices of ment, that juſtices of the peace have power to receive ay- 
peals; 


the peacey 
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peals; but theta is much greater authority for the contriry 
opinion. 2 Haπ.⁴˖¹ö 56. 

6. If the perſon ese ſhall be acquitted, the appellor Person — 
ſhall be impriſoned for a year, and reftore damages to the pen. 
party, and be grievouſſy fined to the king. 13 Ed. 1. f. f. 

c. 12. That is, if the appeal ſhall appear to the court to 
have been malicious. 2 Haw. 198. 

7. Foraſmuch as an appeal is 1* ſuit of the party, as Pardon, 
well as of the king, hence it is that the king tannot pardon 
an offender found guilty upon an appeal, as he may when 
found guilty upon an indictment; for in ſuch caſe he can 
only pardon for himſelf, but not for the party. 2 Haw. 


155. 


Apples and Pears. 


HERE As apples and pears are frequently fold by 
« meaſure, commonly called water - meaſure, the con- 
tents whereof are very uncertain therefore ſor the future, 
the ſaid meaſure ſhall be round, and in diameter eighhteen 
inches and an half within the hoop, and eight inches deep z 
and ſo in proportion: And every meaſure, commonly cal- 
led water-meaſure, by which apples and pears are fold, ſhall 
be heaped as uſually : And whoſoever ſhall ſell or buy any 
apples or pears by any other meaſure, ſhall forfeit 10 5. 
half to the infoitther and half to the poor, on conviction 
on the oath of one witneſs, before one juſtice (or mayor), to 
be levied by the petty conſtable by warrant of the ſaid juſ- 
tice, by diſtreſs and fale. 1 An. ft. 1. c. 15. ſc 1. 

But this ſhall not extend to any meaſures ſealed and an 
lowed by the fruiterets company in London. /. 2. 

Concerning the robbing of orchards, ſee title Uood, 


Apprehending Offenders, See Arreſt, 


P — on ao aa 4. OY OT ITED 8 


E 2 Apprentices. 


[ 2 
4 1 
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| In trades in 


Appꝛentices. 


Kane the ſettlement of apprentices, ſee 


o 
- 


title Pooz. 


I. Who may take apprentices. 
II. Who are compellable to be bound 9% TT 
III. Binding. 


® TV. Binding of poor apprentices. 


; - Atl. . entices ſelting up [a trades. 


V. Money given to bind out poor apprentices. 

VI. Binding poor apprentices to the ſea- ſervice. 

VII. Differences between the maſter and apprentice. 

VIII. Apprentice ſtealing his maſter's goods. 

IX. Intiting-away an apprentice. | e 
A. Aſſening apprentices. 

XT. Maſter dying. 


1 Who may Jake apprentices 


E. perſon being an houſholder, and boring 
and uſing balf a plough+land in tillage, may take 
any apprentice above the age of ten years, and under 


eighteen, to ſerye in huſbandry till twenty-one at the leaſt, 
cor till twenty-four as the parties aan agree, 


Barta 
25. 


towns corporate. yeats old at the leaſt, dwelling 1 in any city or town corporate, 


_ twenty-four years of age. 


and exerciſing any art, miſtery, or manual occupation 
there, may retain the ſon of any freemen, not occupying 
huſbandry, nor being a labourer, and inhabiting in the 
ſame, or in any other city or town corporate, to ſerye and 
be bound as 3333 after the cuſtom and order of 
the city of London, for ſeven years at the leaſt, ſo as ſuch 
apprenticeſhip do not expire before the apprentice ſhall be 
&EL 4. $616; 20; 

But no perſon dwelling in any city or town corporate, 
being a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch ap- 
prentice ſhall have an eſtate of inheritance or freehold of 


405. a year, | to be certified under the hands and ſeals 9! 
* three 


1 
* 


. Every perſon being an houſholder, and twenty- -four | 
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Appꝛentices. 

three juſtices where the lands lie, to the mayor of that 
city or town corporate, and to be inrolled among the records 
thats. /. 27. | | 

And the reaſon of this ſeems to be, for that fuch as are 
to be bound apprentices in towns corporate, if. their parents 
be of a competent livelihood, then their maſters ſhall be 
not only better ſecured, but ſuch apprentices alſo in like- 
lihood, ſhall have the better means. to ſet up their trades 
after their time expired, And concerning ſuch whoſe pa- 
rents have not 45. a year, they are fitter to be bound ap- 
prentices to huſbandry, and the like, in the country, 
Dalt. c. 58, | 

But by reaſon of the great alteration in the value of mo- 
ney ſince that time, this proviſion is become of little uſe ; 
for an eſtate of 40s. a year then, was equal to more than 
10 J. a year now. 

But the citizens of London and Norwich may take and 
have apprentices, as before this act. /. 40. 


3. Every perſon being an houſholder, and twenty-four x, tr 


53 


des in mar- 


years old at the leaſt, and not occupying huſbandry, nor ket towns not 
being a labourer, dwelling in any market town not corpo- Porate. 


rate, and exerciſing any art, miſtery, or manual occupation, 
may have to apprentice the child or children of any other ar- 
tificer, not occupying huſbandry, nor being a labourer, in- 
habiting in the ſame or any other ſuch market town in the 
ſame ſhire. 5 El. c. 4. /. 28. | 

But no perſon dwelling in any ſuch market town, being 
a merchant, mercer, draper, goldſmich, ironmonger, im- 
broiderer, or clothier, ſhall take any apprentice except he 
be his ſon, or elſe that his ſather and mother ſhall have an 
eſtate of inheritance or freehold of 3 J. a year, to be certi- 
fed under the hands and ſeals of three juſtices of the ſhire 
where the lands lie, to the head officer of ſuch market town 
where ſuch apprentice ſhall be taken, there to be inrolled 
of record. /. 29. 


4. Any perſon uſing the art of a ſmith, - wheelwright, In any place. 


ploughwright, millwright, carpenter, rough maſon, plai- 

ſterer, ſawyer, lime-burner, brickmaker, bricklayer, tyler, 

ſlater, helier, tyle-maker, linen-weaver, turner, cooper, 

miller, earthen potter, woollen weaver weaving hovſhold 
cloth only, fuller otherwiſe called tucker or walker, barner 
of oare and woad aſhes, thatcher or ſhingler, whereſoover 

he ſhall dwell, may take the ſon of any perſon as apprentice; 

albeit his parents have no land. 5 El. c. 4. /. 30, 


5. Every owner of a ſhip or veſſel, and every houſholder Scamen- 


exerciſing the trade of the ſeas by fiſhing or otherwiſe, and 
every gunner commonly 1 a canoneer, and cvery ſhip- 
; 3 wright 


Number re- 


Alrained. 


Wo ſchall be 


dound. 


£t what age. 


Appzentices. 


wright may take aprentices for ten years or under ; and | 


every apprentice ſo taken, being above ſeven years of age, 
ſhall be by the ſame covenants bound, ordered and uſed to 
all intents, according, to the cuſtom of London, ſo that the 


covenant ar bond of apprenticeſhip be made by writing in-. 


dented, and inrolled in the town where the apprentice ſhall 
be inhabiting, if it be a town corporate; if not, then in the 
next town corporate: For which inrollment ſhall be paid 
not above 12 d. 5 El. c. 5. /. 12. 

6. Every perſon that ſhall have three apprentices in any 
the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 
lor, or ſhoemaker, ſhall keep one journeyman; and for 
every other apprentice above three, one other journeyman, 
on pain of 10/7. half to the king, and half to him that 
all ſue in the ſeſſions or other court of record; or if it is 
in a town corporate, then to be applied as by the charter, 
$ El. e. 4. J. 33. 

No hatmaker ſhall have above two apprentices at one 
time, nor thoſe for any leſs term than ſeven years, on pain 
of 51. a month, half to the king, and half to him that ſhall 
ſue in any court of record: But this not to extend to his 
own ſon, in his own houſe, ſo as he be bound by indenture 
for ſeven years, and his term not to expire before he be 
twenty-two years of age. 1 F. c. 17. /. 3, 5. 

Weavers of ſtuffs in Nærſolt and Norwich, that ſhall em- 

ploy two apprentices, ſhall alſo employ two journeymen z 
and no maſter ſhall have above two apprentices, or any 
week boy, to weave in the ſaid trade; on pain of 5 J. 2 
month to the king. 13& 14 C. 2. c. 5. J 18. 


II. Who are compellable to be bound apprentices, 


1. If any perſon ſhall be required by any houſholder, 
wing half a ploughland at leaſt in tillage, to be an apprentice 
and to ſerve in huſbandry, or in any other art, miftery, ct 
ſcience before expreſſed, and ſhall refuſe ſo to do, then on 
complaint of ſuch houſekeeper to one juſtice (or head officer) 
he ſhall ſend for the perſon refuſing ; and-if be ſhall think 
the ſaid perſon meet to ſerve, and ſuch perfon refuſe to be 
bound, he may commit him to ward, there to remain until 
he be contented, and will be bound. 5 £1. c. 4. J 35. 

2. But no perſon ſhall be bound to enter into any ap- 
preaticeſhip, other than ſuch as be under the age of twenty- 
one years. $ El c. 4. J. 39. 
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Appꝛenttres. 
Ul Binding. © 


x. One cannot be bound an apprentice without deed, ins to be by 
# —_— ceeg, 


1 Salk, 68. T1 | 


2. And by the 5 El. c. 4. it muſt be by deed indented, And indented, 
f- 25; f 
AV. 


. 1 G, 2. Smith and Birch. An action was brought 
againſt the defendant, for enticing away and detaining the 
plaintiff's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began This indenture, &c. but in 
fact the parchment was not indented, but was a deed poll. 
On exception taken to the deed, it was inſiſted that the 
young man was not an apprentice, becauſe he was not bound 
by indenture. An infant can be bound no other way than 
as the ſtatute of 5 El. directs, which is by indenture, and 
nothing can make this good, The deed cannot now be in- 
dented, for that would be a forgery. Therefore unleſs the 
plaintiff ſhews the apprentice to be of full age at the time of 
ſigning ſuch deed, he cannot be accounted his apprentice, 
and by conſequence no action can lie for detaininy the ap- 
prentice ; neither can the plaintiff prove him to be his ſer- 
vant by this deed, for he has declared for an apprentice, and 
muſt prove him ſo to be. Therefore the plaintiff was non- 
ſuited: S/. Ca. V. I. 222. 

But with reſpe& to ſettlements, it is enacted by the 31 
G. 2. c. 11. that the apprentice may gain a ſettlement un- 
der ſuch writing, altho' it ſhall not be indented. 


3. And an apprentice muſt be retained by the name of an And by the name 
apprentice expreſly, otherwiſe he is no apprentice, tho' he of an apprentice, 


be bound. Dalt. c. 58. 


4. And all indentures, covenants, promiſes, and bar- Binding other 
gains, for having or taking apprentices, otherwiſe than by wile, void, 


the ſtatute of 5 El. ſhall be clearly void in the law to all in- 
tents and purpoſes z and every perſon that ſhall take any ap- 
prentice contrary to the ſaid act, ſhall forfeit 10 J. half to 
the king, and half to him that ſhall ſve in the ſeſſions, or 
other court of record ; or if it is ina town corporate,'then 
to the uſe of ſuch town as by the charter. 5 El. c. 4. 41. 


5. By the ſeveral ſtamp acts, the binding (except it be of Stamp. 


pariſh apprentices) ſhall be on a 25, 64. ſtamp; and the ſame 


ſhall not be given in evidence in any court till it be ſtamped, 
and the duties paid. 


6. And by the 8 An. c. 9. Beſides the ſaid ſtamps and Avairona 
duties, there ſhall be paid the duty of 64. for every 20 3. of ſtamę. 


every ſum of 501, or under; and the duty of 15. for every 
E 4 * 2 
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20 f. of every ſum above 50 J. given with any apprentice; 
and proportionably for greater or leſſer ſums; to be paid by 
the maſter, /. 32. 

And where any thing, not being money, ſhall be given 
with ſuch apprentice, the duties ſhall be anſwered for tho 
value thereof. /. 45. 

But this ſhall not extend to any apprentice, put out at the 
common charge of any pariſh or townſhip, or out of any 
public charity. /. 40. 


And the full ſum ſhall be inſerted in the indenture in 


words at length, and ſhall bear date on the day of the exe- 
cution thereof; on pain that the maſter ſha]l forfeit double, 
half to the king, and half with full coſts to him that ſhall 
ſue. ſ. 35. 


And no ſuch indenture ſhall be given in evidence in any 


ſuit to be brought by any the parties thereunto, unleſs ſuch 


party on whoſe behalf the ſame ſhall be given in evidence, do 
firſt make oath, that to the beſt of his knowledge, the ſum 
therein inſerted was really and truly all that was directly or 
indirectly to be given with ſuch apprentice. /. 43. 

The ſaid indentures, within the bills, ſhall be brought to 
the head office to be ſtamped with a ſtamp for that purpoſe, 
and the duties paid within one month after date. / 36. 

And elſewhere ſhall be brought either to the Tod office 
within the bills, or to a collector of the ſtamp duties out of 
the ſaid limits, in two months after date, and the duties 
thereupon ſhall be paid, and the indenture ſtamped, if it be 
at the ſaid head office; otherwiſe fuch collector ſhall indorſe 
on the indenture, a receipt for the duties in words at length, 
and ſubſcribe his name thereto. /. 37. 

And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after date, 


and elſewhere within fix _— be brought to the head 


office to be ſtamped. 

And all ſuch EE wherein ſhall not be inſerted the 
full ſum directly or indirectly given, or whereupon the duties 
{hall not be paid, or which ſhall not be ſtamped within the 
time limited, ſhall be void, and not availdle i in any court 
or place, or to any purpoſe whatſoever ; and the apprentice 
ſhall be incapable of exerciſing the ſaid trade, / 39. 

Moreover, by the 9 An. c. 21. If the maſter ſhall neglect 
to pay the _ within the time limited, he ſhall forfeit 
50 J. half to the king, and half with full coſts to him who 
ſhall ſue. J 66. 

And by the 18 G. 2. c. 22. If he ſhall negle to pay the 
ſame as aforeſaid, he ſhall, beſides all other penalties forfeit 
ccuble duty. /. 23, 24. 
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But by the 31 G. 2. c. 11. For the relief of perſons who 
have otnitted to pay the ſaid duties, or to inſert the ſaid 
ſums in words at length; upon c of the ſaid duties 
on or before Sept. 1. 1759, and tendring the indentures to 
be ſtamped at the ſame time, or at any time on or before 
Sep. 29. 1759. (of which timely notice ſhall be given in the 
gazette) the ſaid indentures ſhall be good and valid, and may 
be given 1n evidence. 

And there is the like indemnifying clauſe in ſome act 
every two or three years. 


And by the 20 G. 2. c. 45. If any maſter, having for- 


feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties, the indenture ſhall be valid, 
and the penalties diſcharged. /. 5. 

And if after the maſter ſhall have forſeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 
under his hand figned in the preſence of one witneſs, require 
his maſter to pay the ſame, and the maſter ſhall not do it in 


three months, and ſuch apprentice ſhall at any time within' 


two years after the determination of his apprenticeſhip, pav 
the double duty, he may in three months after ſuch pay ment 
demand of his maſter double the ſum contracted for in the 
indenture, and if not paid in three months after, may reco- 
ver the ſame by action at law, with full coſts. And the ap- 
prentice immediately after payment of the ſaid double duties 
(if his apprenticeſhip ſhall not be then expired) and ſignify- 
ing by writing under his hand, that he defires to be diſ. 
charged from his apprenticeſhip, ſhall be diſcharged accord- 
ingly, and ſhall have the ſame benefit of the time he hath 
ſerved as he would have had in cafe he had been afligned, or 
turned over to a new maſter, /. 6, 7. 

And where any proſecution ſhall be commenced againſt the 
maſter for-the penalties, if the apprentice ſhall pay the double 
duty at any time in two years after the end of his apprentice- 
ſhip, he may thereupon exerciſe his trade, and the inden- 
ture ſhall be valid, and may be given in evidence. /. 8. 
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7. It ſeems clearly agreed, that by the common law in- Infant bound 
fants, or perſons under the age of 21 years, cannot bind tho under age. 


themſelves apprentices, in ſuch a manner as to intitle their 
maſters to an action of covenant, or other action, for de- 
parting their ſervice, or other breaches of their indentures: 
which makes it neceſlary, according to the uſual practice, 
to get ſome of their friends to be bound for the faithful diſ- 
charge of their offices, according to the terms agreed on. 

Bac. Alr. maſtcr and ſervant; B. 
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But by the ſtatute of 5 El. c. 4, Foraſmuch as there 
bath been ſome doubt, whether any perſon under 21 years 
of age, and bound to ſerve as an apprentice, in any other 
place than the city of Landon, ſhall be bound, accepted, and 
taken as an apprentice it is enacted, that every ſuch per- 
ſon who ſha]l be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or labour, ac- 
cording to this ſtatute, albeit he be within the age of 21 
years, ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures. 
J. 42, 43. i U 

But this is to be underſtood of a compulſion by the means 
preſcribed by the ſtatute; for althoꝰ an infant may voluntarily 
bind himſelf apprentice, and if he continue apprentice for 
ſeven years, he may have the benefit to uſe his trade ; yet 
neither at the common law, nor by any words of this ſtatute, 
a covenant or obligation of an infant for his apprenticeſhip 
ſhall bind him. Bur if he miſbehave himſelf, the maſter may 
correct him in his ſervice, or complain to a juſtice to have 
him puniſhed, according to the ſtatute, But no remedy lieth 
againſt an inſant upon ſuch covenant. Cro. Car. 179. 

But if his father, or other perſon, doth covenant for 
him ; ſuch covenant ſhall bind the father, or ſuch other 
perſon: as in the caſe of F/hitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants to 
pay the apprenticeſhip money; the ſon covenants to ac- 
count for his maſter's goods; and in the concluſion, the 
father and ſon,cach bind themſelves for the true performance 
of all covenants and agreements therein. By the court: 


The end of binding the father was to anſwer wrongs done 


by the ſon, and he muſt anſwer for any; and the covenant 
that each did bind himfelf muſt be ſo, where the ſon is 
bound to perform tne thing for which the covenant was 
made; and this clauſe is uſually inſerted, that the cove- 
nants may be taken diſtributively, to wit, that each of the 
covenantors ſhould perform his part ; and this makes the 
covenant of the fon bind the father, who covenanted for 
him as well as for himſelf, 8 Mad. 190. 

But a covenant between the maſter and a third perſon, 
the infant not being party, maketh not an apprenticeſhip, 
2 Safe. 479. 


IV. Binding of poor apprentices. 


1. The churchwardens and overſeers, or the greater part 
of them, by the aſſent of two juſtices (1 Q,) may bind 
(A) any ſuch children, whoſe paxents they ſhalljudge = 

| | "a 


al 
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able to maintain them, to be apprentices where they ſhall ſee 
convenient, till fuch man child ſhall come to the age of 24, 
and ſuch woman child to the age of 21 or marriage; the 
ſame to be as effectual to all purpoſes, as if ſuch child were 
of full age, and by indenture of covenant bound him or her 
ſelf. 43 E.. q. A5. 

2. And all perſons, to whom the overſeers ſhall by the Power to take, 
43 El. bind any children apprentices, may take and keep 
them as apprentices. 21 F. c. 28. 3 C. c. 4. / 22. 

3. By tapped ſtamp acts, the indenture muſt be on a Indenture to be 


* 


ſixpenny ſtanped piece of paper or parchment ; but is ex- med. 
empted from/the additional ſtamps and duties for money given 
with the apprentice. 
4. And where any poor child ſhall be appointed to be Perſons refuling 
bound apprentice by the 43 El. the perſon to whom he is ap- to take. 
pointed to be bound, ſhall receive and provide for him, and 
alſo execute the other part of the indentures ; and if he Hall 
refuſe ſo to do, oath being thereof made by one of the church- 
wardens or overſeers, before two juſtices, he ſhall forfeit 
101. by diſtreſs and ſale, by warrant (B) of ſuch juſtices, 
to the uſe of the poor of the pariſh or place where the offence 
was committed; faving always to the perſon, to whom any 
r child ſh..1l be appointed to be bound apprentice, if he 
all think himſelf aggrieved thereby, his appeal to the next 
ſemons, whoſe order therein ſhall be final, 8 9. c. 30, 


And as the churchwardens and overſeers have power to 
place out poor children, therefore they are proper judges of 
perſons who are fit to be their maſters ; and thoſe are, all 
perſons, who by their profeſſion or manner of living, have 
occaſion to keep ſervants; but the ſame are to be approved 
of by the juſtices, and if ſuch maſter is diſſatisfied, he may 
appeal to the ſeſſions. Dalt. c. 58. 

T. 13. Minchamp's caſe. Two juſtices bound an ap- 
prentice to a merchant : He appealed to the ſeſhons, and the 
order was diſcharged. And now the court, on conſideration 
of the matter, confirmed the order of ſeſſions; becauſe the 
act having made perſons compellable to take apprentices, and 
given an appeal to the ſeſſions, it was in the diſcretion of 
the juſtices at ſeſſions to determine, whether it was or was 

F not Ntting to put an apprentice upon any one; and there- 
2 fore the court would not difturb what the ſeflions had done, 
| but confirmed the order. 2 Salk. 491. 

ZE. 13 An. Q. and Wagſtaff. It was moved to quaſh an 
order to compel a perſon to take an apprentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at 
the end of the term, ſhall give his apprentice two ſuits of 

cloaths. 
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Appꝛentites. 
cloaths. Upon debate, the court held this to be ill; for the 
juſtices during the term of his apprenticeſhip cannot order 
him wages, they muſt only order him a maintenance as an 
apprentice, and cannot order him any thing after the term 


is ended. So the order was quaſhed, Foley 205. Seff. C. 
F. 1. . 


\ 


V. Money given to bind out poor apprentices. 


By the 7 J. c. 3. All money given by any perſon to be 
continually employed for the binding out apptentices, ſhall 
be employed in manner following, unleſs otherwiſe ordered 
by the givers ; viz. All corporations, or towns corporate, 
and in places not corporate, the miniſter, conſtables, church- 
wardens, overſeers, or the moſt part of them, ſhall have the 
nomination and placing of fuch apprentices, and ordering 
of fuch money; and if they ſhall not employ the ſame ac- 
cordingly, every perſon offending ſhall forfeit 37. 6s. 8 d. 
half to the poor, and half to him that ſhall ſue. py 

And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the ſum, unto - 
ſuch corporation, or to the other perſons appointed by this 
act in places not corporate, to take care of it, on condi- 
tion to repay it at the end of ſeven years, or within three 
months thereof; and if the apprentice ſhall happen to die 
within the foren years, then within one year after ſuch 
death; and if the maſter ſhall die, then within one year 
after ſuch maſter's death, /. 3. 

And the ſaid money ſhall always be put forth in three 
months after it ſhall come to the ſaid parties hands; and if 
there are not then fit perſons to be bound apprentices, with- 
in the places where the money is given to be employed, it 
' ſhall be diſpoſed of for 5 ing ſome of the pooreſt children 

of any adjoining pariſh. /. 4. 

And In 1 always be made of the pooreſt children ; 
* no ſuch apprentice ſhall be above 15 years of age when 

und. a 

And the faid perſons, in places not corporate, ſhall yearly 
within a month after Lafter, account to their ſucceſſors be- 
fore two juſtices dwelling in or next to the place. /. 6. 

And if any of the truſtees ſhall break their truſt, or com- 
mit any offence for which no penalty is given by this act; 
any perſun may petition the lord chancellor, who may iſſue 
a commiſſion to hear and determine the ſame, and may levy 
the money miſemployed upon ſuch defaulters, or otherwiſe 
upon ſuch able inhabitaats of the place, as they ſhall think 
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ſitteſt; and perſons aggrieved may appeal to the lord chan- 
caller.” £245 A etl | 


VI. Binding poor apprentices to the ſea-ſervice. 


1. It ſhall be lawful for two juſtices, . and for the head Who may by 
officers in corporations, and for the churchwardens and over- 
ſeers of the ſeveral pariſhes or townſhips, with the conſent 
of ſuch juſtices or head officers, to bind and put out any boy 
of the age of ten years or upwards, or who ſhall be charge- 
able, or whoſe parents ſhall; be chargeable, or who ſhall beg 
for alms, to be an apprentice to the ſea ſervice, to any ſub- 
ject being maſter or owner of any ſhip or veſſel, until he 
ſhall attain the age of 21 years. 2 & 3 Ann. c. 6. .. 1. 
And every perſon to whom any poor pariſh: boy; ſhall: be 
put apprentice by the 43 El. may, with the conſent of two 
Juſtices dwelling near the pariſh where ſuch, poor boy was 
— with the like conſent of the chief officer in a cor- 
poration, at the requeſt. of the maſter, Mis executors, admi- 
niſtrators, or aſſigns, by indenture aſlizn over ſuch. poor 
boy apprentice, to any maſter or owner of a ſhip ox veſſel, 
uſing the ſea ſervice, during the remaining time of his ap- 
prenticeſhip. J. 6. b.. 2 tf | _ 
2. And every maſter or owner of a ſhip, from 30 to 50 who mall eats; 
: ton burden, ſhall be obliged to take one ſuch apprentice, and 
| one more for the next 50 ton, and one more far every hun- 
dred ton ſuch ſhip ſhall exceed the burden of an hundred 
ton; on pain of forſeiting 104. to the poor of the. pariſh 
from whence ſuch boy was bound. /. 8. 
But no maſter ſhall be obliged to take any ſuch appren- 
tice, under-13 years of age, or who ſhall not appear to be 
fitly qualified both as to health and ſtrength of body for that 
ſervice, .. 4 Ann. c. 19../. 16. | | 
3. , The, boy's age ſhall be inſerted in the indenture, being Age to be in- 
truly taken from a copy of the entry in the regiſter book ſeriea in the 
(where it can be had), which copy ſhall be given and atteſted e. 
by the miniſter. without fee: And where no ſuch entry can 
be found, two ſuch juſtices, and ſuch head officers, ſhall as 
fully as they can inform themſelves of ſuch boy's age, and 
from ſuch information ſhaN inſert the ſame. in the inden- 
tures, 2& 3 An. c.6./. 1. X | 
4. And the churchwardens and overſeers ſnhall pay down what money 
to the maſter, at the time of the binding, the ſum of 505. mall be given 
for cloathing and bedding ; and the charges by this act ap- >= 


* ſhall be allowed on their. accounts. 2 C3 An. 
8. 
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62 Appꝛentites. 

Indenture to be gt The churchwarderis and” overſeets fhall fend the in- 

9 99875 dentures to the collector of the cuſtoms at the port where- 
unto the maſter belongeth; who ſhall enter the indenture 
in à book, and make an indorſement upon the indenture 
of the regiſtry thereof, ſubſcribed by him, without fee, 
And if he ſhall neglect or refuſe to enter ſuch indentures, 
and indorſe the ſame, or make falſe entries, he ſhall forfelt 
5 J. to the poor of the pariſh from whence ſuch boy was 
bound. 2& 34n.c.6.7.5. ets 

Apprentice how 6. Such apprentice ſhall be conveyed to the port to which 

conveyed to the his maſter belongeth, by the churchwardens and overſcers, 

— or their agents; and the charges thereof ſhall be paſd as by 
the vagrant act of 11 & 2 W. 2 3 An. c. 6. ſ. 10. 
That is to ſay, out of the gaol and marſhalſea money; 
which by the 12 G. 2. c. 29. is directed to be paid out of 
the general county rate. 5 

Counterpart to 7. The counterpart of the indenture ſhall be ſealed and 

be then executed. executed by the maſter, and atteſted by the collector of the 
port, and the conſtable or other officer who carries the ap- 
prentice; which officer ſhall tranſmit ſuch counterpart to 
the churchwardens and overſeers of the place from whence 
the apprentice was bound. 2& 3 An. c. 6. ſ. 11. 

Protection from 8. And the collector or his deputy ſhall tranſmit a certi- 

Rang impreſſed. ficate under his hand, to the commiſſioners of the admi- 
ralty, containing the name and age of ſuch apprentice, and 
to what ſhip he belongs; and on receipt of ſuch certificate, 
a protection ſhall be made and given gratis to ſuch appren- 
tice, till he attzin the age of 18 years. 2 ele 


. 

Alſo every perſon who ſhall voluntarily bind himſelf ap- 
prentice to the ſea ſervice, ſhall not be impreſſed for three 
years from the date of his indentures ; which indentures 

a {hall be regiſtered, and certificates thereof given and tranſ- 
mitted by the collector as aforeſaid ; on receipt of which 
certificates, protections ſhall be made and given for the firſt 
three years, without fee, id. . 15. 

But by 4 An. c. 19. No perſon of the age of 18 years 
ſhall have any protection from being impreſſed, who ſhall 
have been in any fea ſervice, before he bound himſelf ap- 
prentice. /. 17. | 

But every perſon not having before uſed the ſea, who 
ſha!l bind himſelf apprentice 'to ſerve at ſea, ſhall be ex- 

- empted from being impreſſed for three years: and the com- 
miſſioners of the admiralty, on due proof of the circum- 
ſtances, ſhall grant a protection accordingly, without fee, 
3 T7. 7 

9 When 
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q. When ſuch pariſh or voluntary apprentice ſhall be im- un imprefſed, 
prefled, or voluntarily. enter into the king's ſervice, the as ane 
owner or maſter, his executors, adminiſtrators, or aſſigns, 
ſhall be intitled to able ſeamens wages, for ſuch of the ap- 
prentices, as ſhall upon due examination be found qualified 
for the ſame, notwithſtanding their indentutes of | appren- 
ticeſhip. 2& 3 An. c.6./. 17. 

10. Such poor boys bound out, or aſſigned over, to the Fxcmptet from 

fea ſervice, until they ſhall attain to the age of 18 years, he 59. a month, 

ſhall be exempted from the payment of 64, a month to 

Greenwich hoſpital; 2 & 3 An. c. 6. ſ. 7. | 

11. Every maſter ſo obliged to take fuch apprentioe, ſhall Maſter to enter 

after his arrival into any port aforeſaid, and before he clears — 

out of ſuch port, give an account in writing under his 

hand, to the collector, containing the names and number 
of ſuch apprentices as are there remaining imhis ſervice. | 
2 & 3 An. c. 6. ſ. q. 

12. And every cuſtom-houſe officer ſhall inſert at the The (ime to be 
bottom of their cocquets, the number of men and boys on inſerted in the 
board the reſpective ſhips at their going out, deſcribing. the et. 
apprentices by their names, ages, and dates of their inden- 
tures, for which no fee ſhall be taken. 2 & 3 An. c. 6. 

I4. 

1 13. And 4h collector in the port ſhall keep a regiſter, Regifiry to bs 
containing the number and burden of all ſhips belonging to kept in the 
the port, together with the maſters or owners names, and?“ 
alſo the names of all ſuch apprentices in ſuch ſhips, and 
from what pariſhes and places they were ſent ; and ſhall 
tranſmit (gratis) true copies thereof ſigned by him, to the 
quarter ſeſſions, or to ſuch towns corporate, pariſhes, or | 
places, when -and ſo often as he ſhall be reaſonably required | 
ſo to do; and every colleQor refuſing or neglecting to ſend 
ſuch copy, ſhall forfeit 5 J. to the poor of the pariſh from 
Ly ſuch boy was bound. 2& 3 An. c. 6. .. 13. 
14. Two juſtices near the port, and mayors of towns Differences be- 
corporate, in or near adjoining to ſuch port, to which ſuch een fuch mw. 
ſhip or veſſel ſhall at any time arrive, may determine all — g 
complaints of ill uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily: put themſelves ap- 
p prentices to the fea ſervice, and make ſuch order therein as 
E they are now enabled by law to do, in other caſes betwcen 
. maſters and apprentices. 27 3 An. & G. J. 12. 
15. All the penalties aforeſaid ſhall, by warrant of two penalties. 
juſtices of the county, city, or town corporate, be , levied | 
by diſtre(s and ſale. 2& 3 An. c. 6. . 38. 
16. If the maſter ſhall die during the term, his widow, Mater dying. 
or his executor or adminiſtrator may aſſign over ſuch ap- 
Prentice 
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Appꝛentites. 
prentice to any other maſter who hath not his complement 
of apprentices. 4 An. c. 19. 7 16. 


VII. Differences between the maſter ond! appreniice 


Mager may cha- T. The maſter is allowed by law with ollerativn to 
=_ his apprea- chaſtiſe his apprentice. Dalt. c. 888. 
Wfeiber the 2. An apprentice being by deed, cannot be diſcharged 


"maſter himſelt but by deed : but the maſter and apprentice may, by agfee-, 


can dilcharge hi ment between themſelves, leave each other; and if fo, 
ny then the maſter may give leave under his hand for the ap- 
: prentice to depart ; and then one juſtice out of ſeſſions may 
diſcharge him, allowing the cauſe of his ps ray eng "ae. 
c. 58. 6 Med. 182. | 

But it. ſeemeth that this ſhall not extend to pariſh appren- 
tices, for that there the overſeers are parties to the contract, 
| which cannot therefore be avoided by-any agrocment be 

A 2h tween the maſter and his apprentice; ' 
But if the maſter and his apprentice cannot agree, they 
may proceed in one of theſe two ways ; either upon the 
ſtatute of the 5 El. q 4. or upon the Aatuite of 20 C. 2. 


c. 19. 


rer. 3. By the 5 El c. 4. I any PP e, ſhall miſuſe 97 
rwten the maſter evil intreat his apprentice, or the ſaid apprentret ſhall have any 


1; juſt cauſe to complain, or the apprentice do not his duty 10 hrs 
W * "maſter," then the fail maſter orQapprentice being grieved, and 
Having cauſe to complain, ſball repair unto one juſtice (CD) 

of the county, or to the mayor or other head iter of the ſaid 

city, tun corporate, or market town, or other place chere the 

maſter dwelleth ; who ſhall by His auiſclem and diſcretion tale 

fuch order and direction between the maſter and his apprentice, 
48 the equity of the cauſe ſhall require ; and if for want of 

good conformity in the maſter, the ſaid juftice (or head officer ) 

cannot cumpound and agree the matter, he ſhall take bond of the 

faid maſter to appear at the next ſeſſions; and om hi appear- 

ance, and hearing of the matter there, if it be thought meet 
to diſcharge the ſaid apprentice, then the juſtices, 'or four of 

them at the leaſt (1 Q.) or the' ſaid mayor on other heul of - 
ficer, with the conſent of three other of his brethren, or men of 

beſt reputation in ſuch city, town corporate, or market town, 

ſhall have-power, in writing (E) under their hunds and ſeals, 
to pronounce and declare, that they have diſcharged the ſaid 
' apprentice of his apprenticehood, and the cauſe thereof: And 
the ſaid ꝛuriting, being inrolled ly the clerk of the peace, ar 
ton clerk, among ſi the records, fhall be a ſu »fficient diſch arge 
g's for the apprentice again/t his maſter, his executors and adni- 
niſtrators. = if the default ſhall be found to be in thagh- 
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prentice, then Pe ſaid juſtice, or the ſaid mayor or ot her head 
officer, with the aſſiſtance aforeſaid, ſhall cauſe ſuch due cor- 
rection and puniſhment to be adminiſtred unto him, as by their 
wiſdom and diſcretions ſhall be thought meet. ſ. 35. 


If any ſuch maſter] That is, any ſuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified ; 
and the former reſolutions confined the ſenſe df the ſtatute 
to ſuch trades only, but the later adjudications ſeem to ex- 
tend the equity thereof to other trades not mentioned in 
the ſtatute ; as in the following inſtances : 

M. 7 IV. K. and Gately. On a certiorari it was moved to 
. quaſh an order of ſeſſions, for the diſcharge of one Edvard 
Green from his apprenticeſhip to the defendant Gateh. The 
fact was, that Gately was a mountebank, and being at a 
place in Tork/hire, where he kept a publick ſtage, Green was 
by indenture bound apprentice to him in this manner, viz. 
to Robert Gately, ſurgeon, to learn the trade he now uſeth ; 
and immediately he went upon the ſtage, and ever ſince con- 
tinued in the employ. After which, being with his maſter 
Gatcly in Middleſex, he complained to the juſtices, that his 
maſter did not teach him the trade. Upon which they diſ- 
charged him. This being done, Green ſet up the trade of 
mountebank himſelf, It was moved to quaſh the order, the 
juſtices being willing, becauſe they were impoſed upon. 
And the exception was, that the ſtatute of the 5 El. in diſ- 
charging apprentices is confined, and extends only to ap- 
prefitices mentioned in that clauſe, and there neither ſurgeon 
nor mountebank is mentioned: And tho' a ſurgeon may be 
a trade within the ſtatute, which a man cannot exerciſe | 
without ſerving an apprenticeſhip to, becauſe that clauſe of 
the ſtatute is general; yet this part of the ſtatute, relating 
to the diſcharge of apprentices, extends only to trades there 
mentioned. By the court; The clauſe relating to the diſ- 
charge of apprentices is general, and goes to all manner of 
apprentices, even to thoſe of merchants z but afterwards the 
court were of opinion, that the power of diſcharging reaches 
only to the trades mentioned in the ſtatute, among which 2 
ſurgeon is not mentioned; for that, tho? as to the ſerving 
ſeven years apprenticeſhip, a ſervant comes under the ge- 
neral term of arts and miſteries, yet the power of diſcharg- 
ing reaches only to the trades particularly mentioned. 
2 Salk. 471, 2. 

And AM. 12 An. Q. and Furneſe. It was held, that the 
ſtatute extends only to the trades therein mentioned; and 
therefore not to a glaſs bottle maker. Caf. S. 29. 
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On the other hand, in the caſe of K. and Collingbleuru, 
M. 12 G. Exception was taken to an order of diſcharge, 
that the juſtices could not diſcharge the apprentice, becauſe 
the trade to which he was bound, vz. a glazier, was not 
within the ſtatute: But not allowed; for tho' formerly it 
was held, that the trade ought to be a trade within the ſta- 
tute, yet the latter reſolutions have been otherwiſe, L. Raym. 
1410. Str. 663. - | 

And in X. and Amzies, 7 G. 2. It was reſolved, that the 
juſtices have juriſdiction as to diſcharging- apprentices, as 
well in other trades as ' thoſe mentioned in the ſtatute, 
Nelſ. Appr. \\ 

So in K. and Cu/t, E. 8G. 2. that the ſtatute extends 
to trades not mentioned therein. Ne. Appr. | 

Shall miſuſe or evil intreat his apprentice] An apprentice 
to a ſurgeon was ſent by his maſter to the Eg Indies: It 
was adj dged, that the maſter cannot compel his appren- 
tice to go beyond the ſea, except the maſter go with him; 
but he may ſend him to any part of England. 13 Ja. Co- 
ventry and 777ndall, Brownl. 67. | 

But otherwiſe, if, it be expreſly agreed, or the nature of 
the apprenticeſhip doth import it; as if the maſter be a 
merchant adventurer, or ſailor. © Hob. 134. 


Ewvil intreat] E. 8G. 2. K. and Eaſman. An apprentice 
was diſcharged, the maſter having 2%, bim unkindly,, and 
refuſing to provide for and entertain him : But by thecourt, 
this is not a good ground for the diſcharge z for there is a 
power to oblige the maſter to receive and entertain the ap- 


prentice, and uſing him unkindly is too looſe. Str. 1014. 


Or the apprentice do not his duty to his maſter] T. 4 G. K. 
and inhabitants of Halen Owen. An order reciting that 
Joſeph Higgen was bound out by indenture, as the ftatute 
requires, to John Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable ; there- 
fore the juſtices diſcharge the maſter from his apprentice, It 
was moved to confirm the order, becauſe the maſter cannot 
now have the end of the binding, which was, the ſervice of 
his apprentice. But it was anſwered, that the ſtatute only 
impowers the juſtices to diſcharge for miſbehaviour, and not 
for ſickneſs. And quaſhed by the court; for the maſter 
takes the apprentice for better and worſe, and is to provide 
for him in ſickneſs and in health. Str. 99. 


Shall repair unto one juſtice] Upon an order made at the 
ſeſhons to diſcharge an apprentice, it did not appear, that he 
applied himſelf. to a juſtice firſts, And Holt Ch. J. was of 
opinion, that the juſtice hath power to make ap order, = 
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if obeyed by the maſter, then the ſeſſions can have na 
power; if diſobeyed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the ſeſſions have no 
power otherwiſe, 1 Salk. 67. 

T. 13W. K. and. Johnſon, Exception was taken to an 
order for diſcharging an apprentice, that- the complaint was 
made originally at ſeſſions, without any previous applicatiqn 
to a ſingle juſtice, out of ſeſſions : Holt Ch. J. delivered the 
opinion of the court, That the order, was good; if it had 
been a new queſtion, he ſhould have held a prior application 
to ſome juſtice out of ſeſſions neceſſary ; but after ſo man 
orders affirmed in this court, which have been otherwiſe, it 
is too late to unſettle that now. _ 1 Salk. 68. 

So alſo, in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court, It hath been ſo often reſolved, that the ſeſ- * 
ſions hath an original juriſdiftion, that we will not ſuffer it 
now to be made a queſtion, though it might be doubtful 
upon the ſtatute itſelf, * Str. 143. 

And, T. 12 G. X. and Davie. The court agreed, that 
it is a point not now to be diſputed, that the ſeſſions hath 
an original juriſdiction to diſcharge apprentices. Str. 704. 


On his appearance] E. 13 V. Ditton's caſe. It was moved 

to quaſh an order made for the diſcharge of an apprentice. 

The queſtion aroſe upon the clauſe of the ſtatute, which 

| directs, that upon appearance of the maſter, the apprentice 

KF may be diſcharged by four j ſtices, after one juſtice out of 
A ſeſſions hath endeavoured to compoſe. the matter in d fference. - 

And in this caſe, it was objected, that Ditton the maſter was 

bound over to appear, and did not; and the juſtices have but 

a limited juriſdiction, and it is expreſly directed by the act, 


8 that the diſcharge is to be made on the appearance of the 
> maſter ;, beſides, there is another remedy, to proceed on the 
e recognizance, which 1s forſeited by not appearing. By the 
2 court; Ihe act mult have a reaſonable conſtruction, fo as 
t not to permit the maſter to take advantage of his own ob- 
r ſtinacy; and it would be very hard, that ſuppoſing the 
f | maſter; is profligate, and runs away, the apprentice ſhall 
y never be diſcharged. 2 Salk, 490. | 
t Y H. 5 G. X. and Gil, An order of ſeſſions for diſcharg- 
« ing an apprentice was quaſhed, becauſe it did not ſet forth, 
le that the maſter was ſummoned, or did appear. Str. 143. 

| So alſo, E. 8G, 2. K. and Eaſman. The order was 

quaſhed, becauſe it did not appear that the maſter was pre- 

1 ſent or ſummoned, which it is plain the act intended he 
. S tfhould be. Str. 1013. 
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Inrolled by the elert f ibe peace] T 4 G. K. and inha- 
bitants of Hales Owen. The order of diſcharge was 
not inrolled ; and by the court for that reafon held ill. 
Str. 99. | 7 

Shall be a ſufficient diſcharge for the apprentice againſt his 
maſter] But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage; fo alſo they may diſcharge 
the maſter from the apprentice for evil and diſorderly beha- 
viour. Read, Appr. 


Diſcharge) T. 13 W. R. and Jobnſm. Exception was 
taken to an order of diſcharge, that the juſtices had ordered 
money to be returned: But by the court, the order is good. 


And Holt Ch. J. ſaid, he never doubted of that matter, for 


it is a power conſequential upon their juriſdiction to diſ- 
charge. 1 Salk. 68. | 
But in the caſe of R. and Vandeleer, M. 4 G. The juſ- 
tices at the ſeſſions did order an apprentice to be diſcharged, 
and that the - maſter having received 5 I. with him, ſhould 
refund 31. as a further proviſion for him, This was mo- 
ved to be quaſhed, becaufe the ſtatute which gives the juſ- 
tices power to difcharge, gives them no authority to order 
any money. to be returned. By the court; It is very hard, 
that if the maſter miſuſeth his apprentice, the next day af- 
ter he is bound, he ſhould pay back nothing if he is diſ- 
charged : It will be an encouragement to maſters to treat 
their apprentices ill; but the ſtatute being filent, the order 
muſt be quaſhed.. Str. 69. | 
Nevertheleſs, this doctrine of refunding ſeemeth now to 
be eftabliſhed, as founded on great reaſon, tho” not expreſly 
mentioned in the at; for the juſtices being authorized to 
diſcharge according to their diſcretions, when the end of the 
apprenticeſhip cannot be attained with one perſon, it is but 
Juſtice the maſter ſhould return part of the money he has 


received with his apprentice, to place him out with a new _ 


maſter. 2 Bac, Abr, Maſter and ſervant. C. 
And in the caſe of K. and Amies, 7. 7 G. 2. it was 
held, that an order on the maſter to teturn money is good, 
. tho” it is not averred that he had any with the apprentice ; 
for the order being to return money is a neceſſary proof of 
the receipt of it; and the juſtices in their orders are not 
obliged to ſet. forth all the ſteps they take in their proceed- 
ings, there being nothing in the act which makes it neceſ- 
ſary; and there is a known and eſtabliſhed diſtinction be- 
tween orders and convictions. 24. 


Shall cauſe due correction and puniſhment to be adminiſtred } 
It ſeemeth that by the 7 F. c. 4. one juſtice may ſend the 
apprentice 
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apprentice to the houſe of correction as an idle and diſor- 

derly perſon, if he is in fault; tho? this cannot be done by 

this act of the 5 El. Wood b. 1. c. 6. 

4. By the 20 G. 2. c. 19. On complaint (F) unto two Differences be- 
juſtices, by any pariſh apprentice, or other apprentice upon whoſe gen the matter 
binding out no larger a ſum than 51. was paid, concerning am 1 . _ : 
miſuſage, refuſal of neceſſary proviſion, cruelty, or other ill . 
treatment, they may ſummon (G) the maſter or miſtreſs, to ap- 
pear before them at a reaſonable time to be named in ſuch ſum- 
mons ; and on proof up oath of the truth of the ſaid complaint 
(whether the maſter or miſtreſs be preſent or not, if ſervice of 
the ſummoms be alſo upon oath proved) the ſaid juflices may diſ- 
charge (H) the apprentice by warrant or certificate under their 
hands and ſeals, for which warrant or certificate no fee ſhall 
be paid, ſ. 3. | 

And ſuch juſtices on complaint (1 K] on cath by any maſter 
er miſtreſs, againſt any ſuch apprentice, concerning any miſde- 
meanor, miſcarriage, er ill behaviour, may hear and deter- 
mine the fame, and puniſh the offender, by commitment (L) 10 
the houſe of correction, there to remain and be correfted, and 
held to hard labour. for a reaſonable time, not exceediug one 
kalendar month, or otherwiſe by diſcharging (M) fuch appren- 
tires” .. 4. ' 

Perſons aggrieved by any determination, order or war- 
rant of ſuch juſtices (except any order of commitment) 
may appeal to the next feflions ; who may award coſts to 
oy party not exceeding 40 s. to be levied by diſtreſs and 
fale. /. 5. 

And no certiorari ſhall iſſue to remove any the ſaid pro- 
ceedings, . 6. 

5. If any apprentice of huſbandry, or of any art or Apprentice fle- 
occupation aforeſaid, ſhall flee into any other ſhire, the — into another 
Juſtices, mayors or other head officers being juſtices, may 8 
iſſue writs of capias to the ſheriffs of the counties or other 
head officers of the places whither he ſhall fo flee, to take 
his body, returnable before them at what time ſhall pleaſe 
them; ſo that if he come by ſuch proceſs, he may be put 
in priſon, till he find ſufficient ſurety well and honeſtly to 
ſerve his maſter, 5 El. c. 4. /. 47. 

And by the act of 24 C. 2. c. 55. If a juſtice ſhall iſſue 
a warrant againſt ſuch perſon, and he ſhall efcape into an- 
other ſhire; the conſtable or other perfon, on having the 
warrant indorſed by a juſtice in ſuch other ſhire, may ar- 
reſt him there, and carry him before a juſtice in ſuch other 
ſhire, if the offence is bailable, to find bail, or elſe ſhall 


carry him back before a juſtice in the fhire from whence 
the warrant did firſt iſſue. 
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_ Apprentices, 
VIII. Apprentice ſealing his maſters goods. 1 


By the 21 H. 8. c. 7. Servants going away with their 
maſters goods, with intent to ſteal them, ſhall be guilty of 
felony ; but not to extend to apprentices. 

And by 12 An, /. 1. c. 7. Perſons ſtealing to the value 
of 40s. being in a dwelling houſe or outhouſe thereto be- 
longing, tho' ſuch houſe be not broken, and tho* no perſon 
be therein, ſhall be guilty of felony without benefit of 
clergy. But this not to extend to apprentices under fifteen 
years of age. 

But if they be fifteen years of age, they ſhall be guilty 
as other perſons, 


IX. Inticing away an apprentice. 


The inticing of an apprentice to depart from his maſter, 
is not an offence of a publick nature, for which an indict- 
ment will lie; but the party's remedy is by an action on 
the caſe, which he may well maintain. 6 Mod. 182. Q. 
and Daniel. 


X. Aſſigning apprentices. 


The maſter aſſigning, and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 
within the fifth of EI. But by the cuſtom of London, he 
may be turned over to another. Dal. c. 58. 

And an aſſignment to the ſea ſervice is good by act of 
parliament, as is before mentioned. 

2 3G. K. and Barnes, Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had aſſigned him to another, that the aſſignment 
is void, and they direct Barnes to take his apprentice again. 
But by the court; The ſeſſions had no power to judge of 
the validity of a deed, or to hinder a man from aſſigning 
his apprentice, The covenant to. provide for him is well 
performed, if the perſon to whom he is bound aſſigns him 
to another to provide for him. W hezetore the order was 
quaſhed. Foley 155, Str. 48. | 

For the juriſdiction of the juſtices extends no farther, 
than to compel the maſter to take care of his apprentice 3 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 

may 
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Appꝛentices. 
| may be compelled to do it, and he may take his remely 


over. Se, C. V. I. 110. (N) 
XI. Maſter dying. 


— 
— 


It hath been ſaid, that if the maſtef dies, the apprentice 
goes to the executor or adminiſtrator to be maintained, 
if there are aſſets; but the executor or adminiſtrator may 
bind him to another maſter for the remaining part of his | 
time, | 

And in M. 10 W. X. and Peck. Ejre J. held, that an 
apprenticeſhip is a perſonal truſt between the maſter and 

4 ſervant, and determinęs by the death of either of them; 

$- and by the death of either of them, the end and deſign of the 

1 apprenticeſhip cannot be obtained, and it may be the execu- 
tor is of another trade; he admitted, covenant would lie 
againſt the executor, but in that there is no inconvenience, 
becauſe the executor may make his defence. by pleading no 
aſſets, or debts of a higher nature. Halt Ch. J. ſaid, that 
by the cuſtom of London, the executor ſhall put the appren- 
tice to another maſter of the ſame trade ; and that in other 
places, it would be very hard to conſtrue the death of the 
maſter to be a diſcharge of the covenants ; he ſaid, it had 
been held, that the covenant for inſtruction failed, but that 
he ſtill continues an apprentice with the executor, as to 
maintenance, 1 Salk, 66. 

E. 20 G. 2. Baxter (widow and exccutrix) againſt Pyr- 
field. In debt on bond, conditioned for Matthias Ander- 
ſon's performance of the covenants in an indenture of ap- 
prenticeſhip, whereby he was bound to the plaintiff's teſta- 
tor, who was a mariner: the deſendant pleaded, that An- 
derſon ſerved faithfully to the death of the teſtator: the 
plaintift replied, that ſince the death of the teſtator, An- 

derſan had abſented from her ſervice: to which there was 
a demurrer, And after argument at bar, Lee Ch. J. deli- 
yered the reſolution of the court, viz. That they were all 
opinion the defendant” ſhould have judgment, and that 

the executrix could maintain no ſuch action. The binding 
was to the man, to learn his art, and ſerve him, without 
4 any mention of executors. And as the words are confined, 
5 ſo is the nature of the contract; for it is fiduciary, and the 
; apprentice is bound from a perſonal knowledge if the in- 
z tegrity and ability of the maſter, II 8 An. Horne and 
Blake; An award that an app: entice ſhould be aſſigned, was 
held void; unleſs there was a cuſtom, or the concurrence 
of the apprentice. And they held, it was not material, that 
according to Ce. Eliz, 55 3. the aſlets were liable on the 
1 maſter*. 
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maſter's covenapt to maintain. I declore zudement was 
given for the defendant. Sir, 1266. 

Note, the words in Cre. Eliz. 55 3. are theſe: A cove- 
nant lies againſt an,, executor in every caſe, altho* he be 
not named; unleſs it be ſuch .a covenant. as is to be per- 
formed by the perſon of the teſtator, which they cannot 
perform. 

Bat in. the caſe of K. and Foft- 8 ord, 7. 12 G. 2. 
Upon. a ſpecial order it was ſtated, that an apprentice 
upon the death of his maſter, was with his own conſent 
turned over by the widow (who had taken no adminiſtra- 
tion) to another maſter whom he Frech And the court 
held it a good ſettlement in the laſt pariſh, within the rea- 
ſon of thoſe caſes, where an apprentice was bound to a pot 
ſon in one pariſh, but with the maſter's conſent eyed 4 With 
ment. Str. 1155. But upon the face of this HEL it. aj 
pears, that the aſſignment by the widow was with the ap- 
prentice's conſer't; and ſo it became in effect a new ap- 
prenticeſhip: but if it had been without the apprentice's 
conſent, then it ſeemeth that this caſe would have fallen 
within the reaſon of the caſe abovementioned of Baxter: 
and Bur field, and conſequently that ſuch aſſignment would 
have been of no effect. 

In the court of chancery : M. 30 C. 2. In the cafe of 
S:am againſt Bowden and Evles. The maſter received with 
the apprentice 2501. and died within two years, the 9. 
prentice having for that time been employed only in inferi- 


affairs. It was decreed, after debts on ſpecialties paid, that 


the executors repay the 2 50 l. as a debt due on ſimple con- 
tract; deducting after the rate of 20 l. a year, for the 

maintenance of the apprentice, during the time he lived 
ith bis maſter. Cha, Ca. Finch. 390. 


* Apprentices ſetting up their trades, 


By the common law, no man may be prohibited to work 
\n any laveiol trade or in more trades than one, at his plea- 
ſure. 11 Ce. 58. 

So that without an act of parliament no man may be 
reſtrained, either to work in any lawful trade, or to uſe 
divers miſteries or trades; therefore an act of parliament 
made to reſtrain any perſon herein, mult be taken ſtrictly, 
and not favourably as acts made in affit mance of the com- 
mon law, 

The geſtraining clauſe in the flatute of 5 El. c. 4. is as 

WS: df trail uot 3e tant tul 7g 42 perſen, 79 jet 2055 c c 
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py, uſe or. exerciſe, any craft, miſtery, or occupation now uſed 
or occupied within the realm of England or Wales, except he 
ſhall have been brought up therein ſeven years at the leaft as an 
apprentice by this flatute, nor to ſet any perſon on work therein, 
exrept he ſhall have been apprentice as aforeſaid, or elſe having 
ſerved as an apprentice will become a journeyman, er hired by 
the year; on pain of 40s. 4 month, half to the king, and half 
to him that for ue in the ſeſſions, or other court of record; 


er if "it is in à town corporate, then to be diſpoſed of as other 
fines by the charter. ſ. 31. 


It ſhall not be lawful] This is a negative clauſe, and no 
one ſhall exerciſe a trade againſt it, unleſs by virtue of a 
cuſtom, as the widows of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not 
to be within this ſtatute, 2 Salk. 610, 


To any perſon). But by the 15 C. 2. c. 15. Hemp workers, 
of all kinds, .net makers, and makers of tapeſtry hangings 
are excepted ; who may ſet up without having ſerved ſeven 
years. 


And by 22 G. 2. c. 44. All officers, mariners, and ſol- 


diers, who have been employed in his majefty's ſervice, and 


not deſerted, may exerciſe ſuch trades as they are apt for, 
in any town or place. | = 

And by 6 & 7 NM. c. 18. An apprentice diſcovering two 
offenders guilty of coining, ſo as they be convicted, ſhall 


be deemed a freeman, and may exerciſe his trade as if he 
had ſerved out his time. /. 12. 


To ſet up, occupy, uſe, or exerciſe] T. 3 V. Hobbs and 
Young. Exercifing a trade by others who have ſerved ſeven 
years is within the. ſtatute; for he that hath not ſerved an 
apprenticeſhip is thereby reſtrained to work as a trader, either 
by himſelf or others; for the intent of the act is, to an- 
nex the benefit of trade to ſuch as underwent the hard- 
ſhip of learning it, thereby to encourage labour in youth: 


And few would undergo the trouble of being apprentices, 


y they might employ others to work for them. 2 Salt. 
10. 

If a man uſe the trade of a tallow chandler, baker, 
brewer, or any other lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſel- 
ling any for lucre and gain, he may lawfully do it; but he 
cannot retain any apprentice therein; but he may hire one 


to be his ſervant, who is ſkilful in that trade 


or occupation. 
8 Co. 129, b 


Naw uſed] That is, on the 12th of Jan. 1562. when 


at parliament began; and this reſtraint ſhall not extend 


ally 
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any further, than the words do expreſly direct, and there- 


fore not to new arts and miſteries ſince invented. IT Kell, 
Rep. 10. 1 Ventr. 326, 346. | 
« Within the realm of England and Wales] M. 1 G. 2. K. 
and Lifter, Indictment for uſing the trade of a dry alter, 
being a craft, miſtery, or occupation uſed ix this kingdom 
on the 12th'day of Jan. in the 5th year of Elix. Which 
the court held to be ill; for that the words in this kingdom 
tie down the indiftment to the kingdom of Great Britain, 
as it is at this day; whereas it ſhould have been in Ergland, 
or in England and Wales. Seſſ. C. V. 2. 160. Str. 788. 
Except he ſhall have been brought up therein ſeven years] 
E. 11 V. K. and Fox, Indictment for uſing the trade of a 
taylor, not having ſerved ſeven years, was quaſhed, be- 
cauſe it is ſaid only, not having ſerved as an apprentice 
within England or Wales; for it may be he did fo beyond 
yea, and if it were any where it ſufficeth. 1 Salk, 67. 
As an apprentice] E. 5 An. Q, and Maddox. By the 
court; Upon indictment on this ſtatute, in evidence we 
allow following. the trade for ſeven. years to. be ſufficient, 
without any binding, this being an hard law. 2 Salk, 
613. | 
Or elſe having ſerved as an apprentice, will become a j"urs 
neyman] IHA. 20 C. 2. K. and Mor, The defendant was 
indicted for uſing the trade of a weaver, not having ſerved 
as an apprentice ſeven years, the evidence was, he ſerved ſix 
as an apprentice, and had ſince as journeyman in the ſame 
trade worked above that time: And by the court, the ſer- 
ving of ſeven years is ſufficient either way; and the defen- 
dant was found not guilty. 3 Keb. 400. 


A. Indenture of a pariſh; apprenticez on 43 El. 


a (, 


HIS indenture made the day\ef in-the 

year of our lord Between A. B. and C. D. 
churchwardens, and E. F. and G. H. overſeers of the poor of 
the pariſh f in the county 0 of the one part, 
and A. M. of - in the ſaid pariſh, fhoemaker, of the 
other part, witneſſeth, that the ſaid churchwardens and over- 
ſeers of the poor, by and with the conſent f two of 
his majgſiy's juſtices of the peace For the ſaid county, dwelling 
near to [or, in] the ſaid pariſh of 


the quorum, have by theſe preſents put, placed, and bound 
A. P. a poor bey, whoſe parents B. P. and C. P. are not able 
years, io be an approve 

tice 


to c "utain him, of the age of 
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tice with him the ſaid A. M. and as an apprentice with him 
the ſaid A. M. to dwell, from the date theſe preſents, un- 
til the ſaid A. P. Hall come to the age of twenty: four gears or, 
if av female, until the ſaid A. P. ſhall come te the age of 
twenty-one years, or the time of her marriage, which ſhall firſt 
happen] according to the ſtatutes in ſuch caſe made and pro- 
vided. By and during all which time and term, the ſaid A. P. 
ſhall the ſaid A. M. his ſaid maſter, well and faithfully ſerve, 
in all ſuch lawful buſineſs as the ſaid A. P. ſhall be put unte 
by the commang, of his ſaid maſter, according to the pawer, 
wit, and ability of him the ſaid A. P. and hangt and cbedi- 
ently in all things ſball behave himſelf towards his ſald maſter, 
and honeſtly and orderly towards the reſt of the family of the 
faid A. M. And the ſaid A. M. for his part, fer himſelf, 
his executors and adminiſtrators, doth hereby promiſe and cove- 
nant, to and with the ſaid churchwardens and overſcers e 

the poor, for them and their ſucceſſors, and for the ſaid A. P. 
that he the ſaid A. M. ſhall the ſaid A. P. in the craft, 
miſtery, and occupatim of a ſhoemaker, which he the ſaid 
A. M. now uſeth, after the beſt manner that he can or may, 
teach, inſtruct, and inform, or cauſe to be taught, inſtructed, 
and informed, as much as thereunto belongeth, or in any wife 
appertaineth; And that the ſaid A. M. hall alſo during all 
the ſaid term find and allnw unto the ſaid appreniice j« ffi- 
cient meat, drink, apparel, wahhing, led'7ing, and all ather 
things needful or meet for an apprentice, in ſuch manner thut 
the ſaid apprentice ſhall not at any time during the ſaid tern, 
be in any wiſe a charge to the ſaid pariſh er the par ſbianers 


thereef. In witneſs wheresf the ſaid parties lade hereunto 


fet their hands and ſeals, the day and year firft above written. 


Where the overſeers and the maſter can agree, other 
covenants may be inſerted, according to ſuch agreement; 
but if the maſter is to be compelled, it ſeemeth not ſaſe to 


require more from him by the indenture than is above 
expreſſed. 


The aſſent of two juſtices. 


E two of his majeſly's juſtices of the pace fer 

the abovementioned county of dwellins neh to 
the abovementioned pariſh o and one of us of the quorum, 
do hereby declare our aſſent to the binding the abryenamed A. P. 
an apprentice to the abovenamed A. M. according to the joron 
and ect of the abovewritten indenture. Given under ur 
hands the === day of, &c. 


B. Warrant 
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B. Warrant to levy 10 J. for not receiving a poor 


apprentice; on the ſtatute of 8 & 9 l. 


Weſtmorland. | To the conſtables of ; 


| HERE AS A. B. and C. D. churchwardets, and 

E. F. and G. H. overſeers of the poor 1 the par iſb 
of in the ſaid county, by the aſſent of ſus |———— two 
of his majgſty's juſtices of the peace for the ſaid caunty dibel- 
ling near to [or, in] the ſaid pariſh of——one whereof is of 
the quorum, did endeavour to bind A. P. a poor male child 
of the ſaid pariſh, whoſe parents are not able to maintain him, 
apprentice to A.M. of in the ſaid pariſh, taylor, 
and for that intent did prepare and duly perfect one pair in- 
dentures purſuant to the ſtatute in ſuch caſe made and pro- 
vided, which ſaid pair of indentures was ſigned and con- 
firmed by [us] the ſaid two juſtices : And whereas the faid 
A.M. is duly convicted before us the juftices aforeſaid, as well 
upon the oath of the ſaid A. B. as otherwiſe, for that he the 
faid A. M. hath refuſed, and doth refuſe, to receive and pro- 
vide for the ſaid A. P. as an apprentice, and alſo to execute 
another part of the faid indentures, being duly tendred to him 
by the ſaid churchwardens and cverſeers of the poor, whereby 
the ſaid A.M. hath forfeited the ſum of ten pounds : Theſe 
are therefore, in his ſaid majeſty's name, ts require and com- 
mand you, to make diſtreſs of the goods and chaitels of him the 
faid A. M. and if within the ſpace of [ſix] days next after 
ſuch diftreſs by you made, the ſaid ſum of 101. together with 
reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall 
not be paid, that then you do ſell the ſaid goods and chattels 0 
by you diſtrained, and out of the money ariſing by ſuch ſale, 
pay the ſaid ſum of 101. to the overſeers of the poor of the 
ſaid pariſh of - where the ſaid offence was committed, 
for the uſe of the poor of the faid pariſh; returning the overplus 
upon demand unto him the ſaid A. M. the reaſonable charges 
of taking, keeping, and ſelling the ſaid diſtreſs being thereout 
firſt dedufted. Provided always, that if the ſaid A. M. 
Hall thin himſelf aggrieved with this our adjudication, award, 
and warrant, and fhall appeal therefrom to the next general 
or quarter ſeſſtons of the peace far the ſaid county, that then 
you fufpend and forbear the ſale of ſuch diſtreſs till further 
order ſhall be made in the premiſes upon the appeal of the ſaid 
A.M. to the ſaid ſeſſions of the peace. Given under our 
hands and feals the —— day of, &c. 


C. Warrant 
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C. Warrant againſt the maſter for miſuſing his ap- 
prentice; on 5 El. c. 4. 


Weſtmorland. 0 To the conſtables of Th 
W HERE As complaint hath been duly made unto me 
one of his majeſty's juſtices of the peace in 
and for the ſaid county, by A. P. apprentice to A. M. ef 
ii the ſaid county, | ſhoemaker, that the faid A. M. 
hath miſuſed and evil intreated him the ſaid A. P. by cruel 
puniſbment, and beating him the ſaid A. P. without juft cauſe, 
and by not allowing unto him ſufficient meat, drink, apparel, 
[or as the caſe ſhall be] Theſe are therefore in his majeſly's 
name to command you to cauſe the ſaid A. M. perſonally to ap- 
pear before me at the houſe of ——1m the ſaid county, on 
the day of — at the hour 0 in the after- 
noon of the ſame day, to anfwer unto the ſaid complaint; and 
alſo to cauſe the ſaid apprentice to appear before me at the ſame 
time and place, to make good his ſaid complamt, Herein fail 
not. Given under my hand and ſeal the day of, &c. 


D. Warrant againſt the apprentice, on complaint 
of the maſter; on the 5 El. c. 4. 


Weſtmorland, ; To the conſtables of 


HEREAS complaint hath been duly made unto me 
| one of his majefty's juſtices of the peace in and 


for the ſaid county, by A.M. of —— in the ſaid count, 


huſbandman, that A. P. nav being an apprentice ts him the 
faid A. M. is negligent, flublurn, diforderly, aud doth not 
his duty to him the ſaid A. M. his maſter ; Theſe are there- 
fore to command you to bring the ſaid apprentice before me, aud 
to give notice to the ſaid maſter that he appear before me at the 
ſame time, that ſuch order may be taken in the premiſſes, as 
equity ſhall require, Herein fail not. Given under my haud 
and ſeal the day of, SC. 


E. Order of diſcharge by four juſtices at the ſeſ- 


ſions; on the 5 El. c. 4. /. 35. 


7 . 
Weſtmorland. Ta general quarter ſeſſions of the peace, 
holden at in and for the county 


aforeſaid, the aay of in the year of 
the reign of our lord George the third, by the grace of god of 
Great 


rr 


Appꝛentices. 


Great Britain, France, and Ireland, king, defender # the 


faith,” and fo forth ; Before juftices of 'our ſaid lord 
the king aſſigned t9 2 the peace in the ſaid county, and alſq 
to hear and determine divers felonies, treſpaſſes, and other 

ſdemeanors in the ſuid county committed, and of the quorum, 
It ts ordered as followeth ; 

Upon the 4. of A. P. apprentice io A. M. of ——— 
in the ſaid county, huſbandman, to be reheved upon certain 
negletts of the ſaid maſter i in inſtructing him in his trade, und 
in miſnfing and evil intreating the ſaid apprentice by cruel pu- 
uiſbment [or as the caſe ſhall be]; And the ſaid maſter ha- 
ving likew:/c appeared upon his recognizance taken before J. P. 
efquire, one of the ſaid juſtices, to anſwer to the complaint of 
the Jaid petition, and having proved nothing whereby to clear 
himſe If of the faid complaint; but on the contrary, the ſaid 


A. P. having given full proef of the truth off the ſaid com- 


plaint to the ſatisfaction of the ſaid court : 72 therefore, 
whoſe hands and ſeals are hereunto ſet, being four of the ſaid 
Juſtices,” and of the quorum, do hereby order, pronaunce, and 
declare, that the ſaid apprentice ſhall be, and is hereby diſ- 
charged and freed from his ſaid apprenticeſhip : And this to 
be a final order betwixt the ſaid maſter and apprentice, am 
thing contained in their indentures of apprenticeſhip, or other- 
wiſe, e, to the contrary notwithſtanding. Given under our hands 
and ſeals the day and year firſt above written, 


F. Complaint of an apprentice to two juſtices againſt 
his maſter; on 20 G. 2. c. 19. 


Weſtmorland. TI H E information and complaint of A. P. 

apprentice to A. M. of — in the 
ſaid county, huſhandman, taken and made [on oath, if he is 
above 14 years of age] before us two of his majeſty's juſtices of 
the peace in and for the ſaid county, the- day of: 
in the year, &c. 

Who faith, that he the. ſaid A. P. about a year and a 
half ago laſt paſt, became bound an apprentice by indenture to 
A. M. % — aforeſaid, huſbandman ; that at ſeveral 
times, fince he entered upon the ſaid apprenticeſhip, the faid 
A. M. hath miſuſed and ill treated him the ſaid apprentice, 
and particularly [as the caſe ſhall be]. 


ATP 
Taken and ſigned the day and his mark, 
year above; be fore us 


G. Summons 
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G. Summons of the maſter by two juſtices, on 
complaint of the apprentice; on the 20 G. 2. 


. 19. goed 


"TEXL 


Weſtmorland. 4 To the conſtable of . 


HERE As complaint hath been made unte uU. 
wa of his majgſt)'s juſtices of the peace in and far the 
ſaid county, by A. P. apprentite to A. M. of ——— in the 
ſaid county, huſbandman, that he the ſaid As M. hath miſuſed 
and ill treated bim the ſaid A. P. and particularly [as the 
caſe ſhall be:] Theſe are therefore to require you to ſumman 
the ſaid A. M. to appear before us at in the ſaid coun- 
15, 01 — the ———— day of ——— 1 anſwer unto the 
ſaid complaint; and . alſo that you give notice -unto him, to 
bring with him the indenture 7 apprenticeſhip between him 
and his ſaid apprentice ;_ and alſo that you bring before us at 
the ſame time and place the ſaid A. P. to make good the ſaid 
complaint; and alſo that you bring with you this precept, and 
certify unto us then and there what you fhall have done in 
the execution therecf. Given under our hands: and, ſeats the 
day, &c. | 


H. Diſcharge of an apprentice. by two juſtices, on 
the maſter's miſuſing him; by the 20G. 3. 


. 19, 08. 


Weſtmorland. W HERE As cemplaint hath been made 
before us two of his majeſty"s 

juſtices f the peace in and for the ſaid county, I A. P. ap- 
prentice to A. M. o in the ſaid county, taylor, that 
he the ſaid A. M. hath miſuſed and ill treated him the ſaid 
apprentice [and particularly, as the caſe ſhall be]; And 
whereas the ſaid A. M. hath appeared before us in purſuance 
of our ſummons. to that purpoſe, but hath. not cleared himſelf 
of and from the ſaid accuſation and complaint, but on the con- 
trary the ſaid A. P. hath made full prof of the truth there- 
of before us upon oath ; We therefore by theſe preſents do dij- 
charge him the ſaid A.P, of and from his apprenticeſhip to 
the ſaid A. M. any thing in the indenture of apprenticeſhip 
made betwixt them, or otherwiſe howſoever, to the contrary 
notwithſtanding, Given under our hands and ſeals the 
day of, &c. _ 
[Or, And whereas it hath been duly proved befere us, as 
well upon the oath of A. C. conſtable of ===——— aforeſaid, as 
4 otherwiſe, 


N\ 


man, taken on oath before us 


App:entices. 
etherwiſe, that he the ſaid A. C. did duly ſummon the ſaid 
A.M. to appear before us at a reaſonable time in the ſaid 

mmons mentioned and ſpecified ; but notwithſtanding the 
fame, he the ſaid A. M. hath not appeared before us accord- 


ing to ſuch ſummons: Me therefore having duly examined into 
the matter of the ſaid complaint, and the truth thereof having 


been fully proved before us upem cathy do diſcharge, &c.] 


I. Complaint to two juſtices of the maſter againſt 
his apprentice z on the 20 G. 2. c. 19, J 4. 


Weſtmorland, H E complaint and information of A. M. 
| of in the ſaid county, huſband- 
two of his majs/ly's juſ- 
tices of the peace in and yor the ſaid county, the =——— day 
of > 


the faith, that A. P. having been bound to him an appren- 

tice ly indenture bearing date the day, &c. and having 

entered upon his apprenticeſhip accordingly, hath ogen ret 

and di ſobedient to him the ſaid A. M. [and particularly as 
the caſe ſhall be.] OD 

Taken the day and year 8 A. M. 
above, before us | 
. 
1 


7 * 


K. Warrant for a diſorderly apprentice, by two 
juſtices; on the 20 G. 2. c. 19. / 4. 


Weſtmorland. To the conſtable of . 


IJ HERE As oath hath been made before us 2 
of his majeſtys juſtices of the peace in and for the ſaid 
county, by A.M. of in the ſaid county, huſhandman, that 
A. P. apprentice to the ſaid A.M. hath committed divers 
miſdemeanors againſt the faid A. M. his maſter, and hath 
likewiſe run away from his (aid maſter ; Theſe are therefore 
to require you forthwith to apprehend the ſaid A. P. and bring 
him before us, to anſwer unto the ſaid complaint, and to be deal: 
with according to law: And you are to give notice to the 
faid A.M, that be appear before us at the fame time, to 
make good the ſaid complaint. Given under our hands and 
ſeals, &c. 
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Appꝛentites. 


L. Commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by 
two juſtices; on the 20 G. 2. c. 19. J 4. 


To the conſtable of ——— in the ſaid 


of correction at 5 
county. 


in the ſaid 


Weſtmorland. 
W HERE AS complaint hath been made before us —— 
two of his majefty's juſtices of the peace in and for the 
faid county, upon the oath of A, M. « in the ſaid 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 
hath committed divers miſdemeanors againſt him the ſaid 
A. M. his maſter, and particularly Jas the caſe ſhall be]; 
And whereas upon examination thereof, and upon hearing the 
allegations of both parties, having come before us {* that pur- 
poſe, and upon due conſideration had thereaf, be the ſaid A. P. 
is und flands convicted before us of the ſaid offence : Ne do 
therefore hereby command you the ſaid canſtable, to take and 
convey the ſaid A. P. th the ſaid hon of correction, and to 
deliver him to the ſaid keeper theresf, together with this war- 
rand: And we do hereby command you the ſaid keeper of the 
ſaid houſe of correction, to receive the ſaid A. P. into your 
cuſtody in the ſaid houſe of correction, there to remain and be 
correfied, and held to bard labour for the ſpace f- 
Given under our hands and ſeals tbe gay, &c. 


M. Diſcharge of an apprentice by two juſtices, on 
complaint of the maſter z by 20 G. 2. c. 19. 
5 
. 


Weſtmorland. HERE As complaint, &c. (as in the 

laſt precedent) Me do therefore by 
theſe preſents diſcharge the ſaid A. P. from his apprenticeſhip 
to the fal A.M. any thing in any indenture or indentures of 
apprenticeſhip betwixt them, or otherwiſe, to the contrary not- 
withſtanding. Given, &c, 


N. Aſſignment of an apprentice. 
E all to whom theſe preſents ſhall come: I A. M. of 


——— ſend greeting. I pereas my apprentice A. P. 
bath divers years yet to come and unexpired af his apprentice- 
ſbip, to wit, whele years from the day of 
N laſt paſt, as by his indenture of apprenticeſhip to 

01. J. 8 


714 


county, and to the keeper of the houſe 


81 


Appꝛentices. 


me ſealed doth appear; Now know ye, that I the ſaid A. M. 
for divers good cauſes and conſiderations me hereunto moving, 
have given, granted, aſſigned, and ſet over, and by theſe pre- 
fents do fully and abſolutely give, grant, aſſign, and ſet over 


unto A. 8. of- all ſuch right, title, duty, term of years 
to come, ſervice, and demand whatſoever, which I the ſail 
A. M. have in or to the ſaid A. P. or which I may or ought 
to have in him by force and virtue of the ſaid indenture of ap- 
prenticeſhip. And moreover, I the ſaid A. M. de by theſe pre. 
ſents covenant, promiſe, and agree to and with the ſaid A. S. 
his executors and adminiſtrators, that notwith/fanding any 
thing by me the ſaid A. M. to be done to the contrary, the ſaid 
A. P. /hall, during the ſaid term of years, well and 
truly ſerve the ſaid A. S. as his maſter, and his commandments 
lawful and honeft ſhall do, and from his ſervice ſpall not ab- 
ſent himſelf during the ſaid term. Provided, that the ſaid 
A. S. ſhall well intreat and uſe him the ſaid A. P. and him 
rhe ſaid A. P. in the craft, miſtery, and occupation of a 
which he the ſaid A. S. now uſeth, after the beſt manner that 
he can or may, ſhall teach, inſtruct, and inform, or cauſe to be 
taught, inſtructed, and informed, as much as thereunta be- 
longeth, or in any wiſe appertaineth, and ſhall alſo during the 
ſaid term find and allow unto the ſaid A. P. ſufficient meat, 
drink, apparel, waſhing, lodging, and all other things necaful 
er meet for an apprentice. In witneſs, &c, 


Appꝛover. 


N approver (probator) is a perſon indicted of treaſon 

or felony, and in priſon for the ſame, who upon his 
arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſens 
and felonies that he knoweth of, and therefore prays a co- 
roner, before whom he is to enter his appeal or accuſation, 
againſt thoſe that are partners in the crime contained in the 
indictment, 3 Inſt. 129. 

This accuſation of himſelf, and oath, makes his accu- 
ſation of another perſon of the ſame crime, to amount to 
an indictment; and if his partners are convicted, he ſhall 
have his pardon of courſe. 3 I. 129, 130. 

But juſtices of the peace cannot take cognizance hereof, 
becauſe they have no authority by their commiſſion to al- 
ſign a coroner, 3 Inſt, 1 30. c 
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Appꝛover. 


And beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method 
of late hath been ſeldom practiſed; And in many caſes 
we have what ſeems to amount to the ſame, by ſtatute 
where pardon is aſſured to offenders, on diſcovering and 
convicting their accomplices. 


Aqua Vitae. See Extiſe. 
Arbitration. See Award. 
Armour embezilling. See Stozes. 
Armour popiſh. See Poperp. 
Armour ſeizing. See Qfftap, 
Army. See Soldiers and Militia, 
Arrack. See Exciſe. 


2 


* 


Arraignment. - 


HEN an offender comes into court, or is brought 
in by proceſs, ſometimes of capias, and ſometimes 


of habeas corpus directed to the gaoler of another priſon ; 


the firſt thing that follows thereupon, is his arraignmear, 


2H. H. 216. 


Now arraignment is nothing elſe but the calling the of- 


| ſender to the bar of the court, to anſwer the matter charged 
upon him, 


4 H. 
And the word in latin (lord Hale ſaith) is no other than 


| ad rationem ponere, and in french ad reſon, or abbreviated 
4 ren; for as the ancient word diſrain or derayn imports in 
| tin difrationare, to diſprove or e inc the contrary of any 
| thing that is or may be affirmed, ſo arraigre is ad rationem 
benere, to call to account or anſwer. 2 H. H. 216. And” 
© this perhaps may be ſufficient to ſhew the meaning of the 
| word, altho' not to declare its derivation ; for it ſeemeth to 
| have lowed unto the french tongue, from its common ori- 
En with the greek ; of which we {hall have little doubt, 
| When we conſidet the verbs age, xalryopin, and allo 
| fayoprvic, As they are uſed in the claſſical remains of that 


| language, and compare them with the terms arraigne, adrayne, 
| &1ſrayn, derayne. 


The priſoner on his arraignment, tho' under an indict- 


ent of the higheſt crime, muſt be brought to the bar with- 
at Uons and all manner of ſhackles or bonds, unleſs there 
G 2 — 


Arraigument. 


'be a danger of eſcape, and then he may be brought with 


* churches. 


irons. 2 H. H. 219. . 
Alſo there is no neceſſity that a priſoner, at the time of * by 1 f 
his arraignment, hold up his hand at the bar, or be com- 7 RFA 
manded fo to do; for this is only a ceremony for making ed * 
known the perſon of the offender to the court; and if he 17 
anſwers that he is the ſame perſon, it is all one. 2 Haw. 30h. Mall * 
warrant, 
_ | the peace 
Arreſt. II. Fo 
HIS is to be underſtood of arreſts in criminal cas . By the 
1 only, and not in civil caſes. Juſtices of 
Arreſt, what, The word arreſt is the ſame, with very little variation, indictmen 
in the Engliſh, French, German, Belgic, and other lan- And th 
guages of the weſtern empire, heretofore ſubject to the ho. to juttify 
man power; and probably may have been derived unto ue theſe that 
thro' the channels both of France and Saxony: the French (4: 0 


arreſter ſignifieth to ſtop or ſtay ; and the Saxon re/lan, v 


4 that it out 


reſt ; and both perhaps have ſprung from the Italian ar for ſuch a 

and that from the well known Latin verb /e, to ſtand. IF * Haw, 
And, in law, an arreſt doth ſignify the reſtraint of i (2) Th 

man's perſon, depriving him of his own will and liberty, ſtrong pre 


and binding him to become obedient to the will of the lav: wherein n 
And it may be called the beginning of impriſonment ] m one? h. 
Lamb. 93. goods ſtole 
Concerning which I will ſhew,, of coming 
(3) Th 
Z. Who may or may not be arreſted. no 

II. For what cauſes of ſuſpicion an arreſt may l. abſcond. 
I. By whom the arreſt ſhall be made. But the 
V. The manner of an arreſt. 5 5 

8 torfei 

V. What is to be done after the arreſt. el I | 
ip (4) The 
J. Who may or may not be arreſted. an offende' 
1 4 other time: 

ee ants Generally, a member of parliament ſhall have "WF putation, 
"Sivan r privilege of parliament for himſelf and his ſervants to e (5) The 


freed from arreſts: but for treaſon, felony, and breach 6 ith Without ha 
the peace there can be no privilege. 4 [n/?. 24, 25. (6) The 
2. In caſes of peers and corporations, the proceſ b For if a 
diſtringas, for they cannot be arreſted, 3 Sa/k. 40. = cry, that is 
3. None ſhall arreſt prieſts or their clerks, or other e dcted; he 
ſons of holy church, whilſt they attend tv.divine 


Peers and bodies 
corporate, 


Ln chutchyares, 


ſervice, WE the land. 
church; 
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85 
with churches, churchyards, or other places dedicated to god; 
on pain of impriſonment and ranſom at the king's will, and 
e of he ſhall alſo make gree to the parties arreſted, 50 Ed, 3. 
om. c. 5. 2 R. 2. c. 15. 
king 4. Alſo a warrant executed againſt any perſon whatſoever, on fundays, 
f be on the lord's day, is void; and the perſons ſerving the ſame 
308. {hall ſuffer damages, as if they had done the ſame without 
| warrant, except in caſes of treaſon, felony, and breach of 


the peace. 29 C. 2. c. 7. . 6. 
II. For what cauſes of ſuſpicion an arreſt may be. 


1 By the ſtatute of 34 Ed. 3. c. 1. Power is given to the Suſpicion. 
juſtices of the peace, to arreſt all thoſe, whom they find by 
ING indictment, or by ſuſpicion, and to put them in priſon, 


And the cauſes of ſuſpicion, which are generally agreed Caufes of ſuſpi- 


r lan- 5 


de Bo. to juſtify the arreſt of an innocent perſon for felony, are _ 


Os A theſe that follow : 


75 (1) The common fame of the country; but it ſeems, common fame. 
an, o chat it ought to appear upon evidence, in an action brought 

arreſ for ſuch arreſt, that ſuch fame had ſome probable ground. 

7 5 ' 4 2 Haw. 76. : ; * ' 
it o (2) The being found in ſuch circumſtances, as induce a Circumftances of 


liberts, ſtrong . preſumption of guilt; as coming out of a houſe Silk. 
he u. wherein murder hath been committed, with a bloody knife 
ment | in one's hand; or being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable account 

of coming honeſtly by them. 2 Haw. 76. 
(3) The behaving one's ſelf in ſuch a manner as betrays Flight, 

2 conſciouſneſs of guilt ; as where a man accuſed of felony, 
on hearing that a warrant is taken out againſt him, doth 
nay Ii. abſcond. 2 Haw, 76. 

But the party who flies from an arreſt for a capital offence, 
i not thereby guilty of a capital offence, but only liable to 
torfeit his goods, when ſuch flight is found againſt him, 
2 Haw. 122. 

(4) The being found in company with one known to be Evil company. 
an offender, at the time of the offence, or generally at 
other times keeping company with perſons of ſcandalous re- 
have e putation. 2 Haw. 76. 2 Inft. 52. 
nts to e (5) The living an idle, vagrant, and diſorderly life, Living iate. 


breach d * without having any viſible means to ſupport it. 2 Haw. 76. 
25. (6) The being purſued by hue and cry. 2 Haw. 76. Hus and cry. 

rocels 188 For if a felony is done, and one is purſued upon hue and : 
: == cry, that is not of ill fame, ſuſpicious, unknown, nor in- 

other ge <icted ; he may be attached and impriſoned by the law of 

ſervice, a tne land, 2 Inf. 52, 

church 8 3 But 


86 Arreſt. 


Where no crime But generally, no fuch cauſe of ſuſpicion, 28 any of the 


in committed. abovementioned, will juſtify an arreſt, where in truth no 


ſuch crime hath been committed; unleſs it be in the cafe of 
hue and cry. 2 Haw. 76. 


III. By whom the arreſt Gall be made. 


Arreſt without x, In criminal cafes, a perſon may be apprehended and 

* reſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept. 

By private per- 2. Thus all perſons, who are prefent when a felony is 

_ committed, or a dangerous wound given, are bound to ap- 

prehend the offender, on pain of being fined and impriſoned 

for their neglect. 2 Haw, 74. 

Alſo, every private perſon is bound to aſſiſt an officer de- 
manding his he!;, for the taking of a felon, or the ſup- 
prefling of an affray. 2 Haw. 75. 

Alſo by the vagrant act of 17 G. 2. Every private per- 
ſon may apprehend beggars and vagrants. 

3. Alſo, a watchman may arreſt a night wars With- 
out any warrant from a magiſtrate, 2 It. 5 
By conſtables, 4. In like manner, a conſtable may ex ici arreſt a 
breaker of tie peace in his view, and keep him in his houſe, 
or in the ſtocks, till he can bring him before a juſtice, 
1 H. H. 587. 

5. Or any perſon whatſoever, if an affray be made to the 
breach of the king's peace, may without any warrant from 
a magiſtrate, reſtrain any of the offenders, to the end the 
king's peace may be kept; but after the affray is ended, they 
cannot be arreſted without an expreſs warrant. 2 Inff, 52. 

6. So much concerning an arreſt without a warrant; 


By watchmen. 


By any perſon 
whatloever, 


Arreſt with war- 


_— next follows arreſting with ſuch warrant, 
By the ſherif or 7. "The warrant is ordinarily directed to the ſheriff or 
conitable, 


conſtable, and they are indictable, and ſubject thereupon to 
a fine and impriſonment, if they neglect or refuſe it. 


1. 
Sheriff may de- 8. If it be directed to the ſheriff, he may command his 
pute. bailiff, under-ſheriff, or other ſworn and known officer, to 


ſerve it, without writing any precept. But if he will com- 
mand another man, that is no ſuch officer, to ſerve it, he 
muſt give him a written precept, otherwiſe, falſe impri- 
ſonment will lie. Lamb. 89. 


Others cannot 9. But every other perſon, to whom it is directed, mult 


pute: perſonally execute it; yet it ſeems, that any one may law- 
fully aſliſt him. 2 Haw. 86. 
10. But 
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Arreſt. 87 


10. If a warrant be generally directed to all conſtables, Where a confa- 
no one can execute it out of his en precinct; for in ſuch n MY Frecute 
caſe it ſhall be taken reſpectively to each of them within own eiftrict, 
their ſeveral diſtricts, and not to one of them to execute it 
within the diſtrict of another: but if it be directed to a 
particular conſtable (Mr. Hawkins fays, to a particular 
conſtable by name), he may execute it any where within 
the juriſdiction. of the juſtice, but is not compellable to 
execute it out of his own conſtablewick. Lord Kaym. 5 46. 
1H. H. 581. 2 H. H. 110. 2 Haw. 86. 

11. The juſtice that iſſues the warrant, may direct it to Any perſon map 
a private perſon if he pleaſeth, and it is good; but he is ute. 
not compellable to execute it, unleſs he be a proper officer. 
1. 

12. But by the juſtices oath, the warrant ought not to Put not to be di- 
be directed to the party, but to ſome indifferent perſon, to —_ 0 
execute it. 

13. If a warrant is directed to two or more jointly, yet Where directed 
any one of them alone may execute it. Dalt. c. 169. 9 

* * 9 | 


IV. We manncr of an arreſt, 


1. The officer. to whom a warrant is directed and deli- To be gone about 
vered, ought with all ſpeed and ſecrecy to find out the ediatey. 
party, and then to execute the warrant. Dalt. c. 169. 

2, It is certainly an offence of a very high nature, to Oppoſing the ex- 
oppoſe one who lawfully endeavours to arreſt another for ecuu⁰ð. 
treaſon or felony: And it ſeems, that the perſon who fo 
oppoſes an arreſt for treaſon, whereof he knows the party 
to have been guilty, is thereby guilty of the treaſon ; and 
that he who ſo oppoſes an arreſt tor felony, is an acceſſary 
to the felony. 2 Haw, 121. 

3. An arreſt in the night is good, both at the ſuit of the Arreſting in the 
king and of the ſubject ; elſe the party may eſcape. 9 Co. 66. night. 

4. By the 24 G. 2. c. 55. Conſtables and others may, ON Arrefting in an- 
having the warrant indorſed by a juſtice in another county, other county, 
into which an offender ſhall have eſcaped, arreſt an offender 
in ſuch other county, and carry him before a juſtice in ſuch 
other county, if the offence is bailable, to find bail; or 
elſe ſhall carry him back again before a juſtice in the county 
from whence the warrant did firſt iſſue. 

5. A private perſon cannot raiſe power to arreſt or detain Taking the 
a felon, 1 H. H. 601. power of the 

But any juſtice, or the ſheriff, may take of the county 
any number that he ſhall think meet, to purſue, arreſt, and 
impriſon traitors, murderers, robbers, and other felons ; or 
ſuch as do break, or go about to break, or diſturb the king's. 
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88 Arreſt. 


peace: and every man being required, ought to aſſiſt and 1 
aid them, on pain of fine and impriſonment. Dalt. c. 171. ſays, 
But it is not juſtifiable for a juſtice, ſherift, or other of- felon 
ficer, to aſſemble the po comitatus, or raiſe a power or aſ. breal 
ſembly of people, upon their own heads, without juſt cauſe, man 
Dalt. c. 171. been 
But where a juſtice, ſheriff, or other officer, is enabled | ſays) 
to take the power of the county, it ſeemeth they may com- the 
mand, and ought to have the aid and attendance of all | cels 1 
kits, gentlemen, yeomen, huſbandmen, labourers, tradeſ- 1 H. 
men, ſervants, and apprentices, and of all other perſons | A 
being above the age of fiſteen years, and able to travel, | muc 
Dat. c. 171. Becauſe, by the ſtatute of Vinchęſter, all of him 
that age are bound to have harneſs. | then 
But women, eccleſiaſtical perſons, and ſuch as be decrepit, the | 

or diſeaſed, ſhall not be compelled to attend them. Dall. | who! 
e417 +: | Bi 
And in ſuch caſe it is referred to the diſcretion of the | upon 
Juſtice, ſherift, or other officer, what number they will have | of dc 
to attend on them, and how and after what manner they peril 
ſhall be armed or otherwiſe furniſned. Dalt. c. 171. but i 
Breaking open 6. As to the caſe of breaking open doors, in order to ap- | it is! 
doots. prehend offenders, it is to be obſerved, that the law doth | B. 
never allow of ſuch extremities but in caſes of neceſſity; and the c 
therefore, that no one can juſtify the breaking open another's but 
doors to make an arreſt, unleſs he firſt ſignify to thoſe in the cion, 
houſe the cauſe of his coming, and requeſt them to give him fore 
admittance, 2 Haw. 86. | ſtabl 
But where a perſon authorized to arreſt another, who is | 2 H. 
ſheltred in a houſe, is denied quietly to enter into it, in ; (3 
order to take him; it ſeems generally to be agreed, that ſuret 
he may juſtify breaking open the doors in the following in- 1 1 
ſtances : | A 
(1) Upon a capias grounded on an indictment for any | warr 
crime whatſoever ; or upon any capias from the chancery or Viou! 
king's bench, to compel a man to find ſureties for the peace force 
or good behaviour. 2 Haw, 86. Dal! 
(2) Where one known to have committed a treaſon ov Þ * 
felony, or to have given another a dangerous wound, is may 
purſued either with or without a warrant, by a conſtable or are r 
private perſon ; but where one lies under a probable ſuſpicion Þ made 
only, and is not indicted, it ſeems the better opinion at (5 
this day (Mr. Hawkins ſays) that no one can juſtify the | tion 
breaking open doors in order to apprehend him: (And this 2 H 
opinion he iounds on Coke's 4 Inſt. 177. and Hale's pleas of Þ (6 
Ihe crown 91.) 2 Haw, 87. | 3 
ing « 
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But lord Hale, in his hiſtory of the pleas of the crown, 


| ſays, that upon a warrant for probable cauſe of ſuſpicion of 


felony, the perſon to whom ſuch warrant is directed, ma 
break open 4oors to take the perſon ſuſpected, if upon de- 
mand he ill not turrender himſelf, as well as if there had 
been an expreſs and poſitive charge againſt him; and fo (he 
ſays) bath the common practice obtained, notwithſtanding 
the conirary opinion of lord Cote: for in ſuch caſe the pro- 
ceſs is for tie king, and therefore a nan omittas is implied. 
1 H. H. 580, 583. 2 H. H. 11). 

And as he may break open ſuch perſon's own houſe, ſo 
much more may he break open the houſe of another to take 
him; for ſo the ſheriff may do upon a civil proceſs: But 
then he muſt at his peril ſee that the felon be there; for if 
the felon be not there, he is a treſpaſſer to the ſtranger 
whoſe houſe it is. 2 H. H. 117. 

But it ſeems that he that arreſts as a private man barely 
upon ſuſpicion of felony, cannot juſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is, if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſpected, 
it is not juſtifiable, 1 H. H. 82. | 

But a conftable in ſuch caſe may juſtify, and the reaſon of 
the differance is this: becauſe that in the former caſe it is 
but a thing permitted to private perſons to arreſt for ſuſpi- 
cion, and they are not puniſhable if they omit it; and there- 
fore they cannot break open doors ; but in caſe of a con- 
ſtable, he is puniſhable if he omit it upon complaint. 
2H H 92; 

(3) Upon a warrant from a juſtice of the peace, to find 
ſureties for the peace or good behaviour, 2 Haw. 86. 
1 H. H. 582. 2 H. H. 117. 

And in general, Mr. Dalton ſays, an officer upon any 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is a party, may by 
force break open a man's houſe, to arreſt the offender. 
Dalt. c. 169. 


(4) On a warrant to ſearch for ſtolen goods, the doors 


may be broken open, if the goods are there; and if they 
are not there, the conſtable ſeems indemnified, but he that 


made the ſuggeſtion, is puniſhable. 2 H. H. 151. 


(5) Where forcible entry or detainer is found by inquiſi- 
tion before juſtices of the peace, or appears on their view. 
2 Haw. 86. 

(6) On a capias utlagatum, or capias pro fine. 2 Haw. 86. 

(7) On the warrant of a juſtice of the peace for the levy- 
ing of a forfeiture, in execution of a judgment, or convic- 

tion 
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tion ſor it, grounded on any ſtatute, which gives the whole 
or any part of ſuch forfeiture to the king. 2 Haw. 86. 

(8) Where an afiray is made in a houſe, in the view or 
heating of the conſtable, he may break open the doors to 
take them. 1 Haw. 137. 2 Haw. 87. 

(9) It there be diſorderly drinking or noiſe in a houſe, at 
an unſeaſonable time of night, eſpecially in inns, taverns, 
or alchouſes, the conſtable or his watch, demanding en- 
trance, and being refuſed, may break open the doors, to 
ſee and ſuppreſs the diſorder, 2 H. H. 95. 

{10) Wherever a perſon is lawfully arreſted for any cauſe, 
and afterwards eſcapes, and ſhelters himſelf in an houſe, 
2 Haw. 87. 

But upon a general warrant, without expreſſing any fe- 
lony, or treaſon, or ſurety of the peace, the officer caunot 
break open a door. 1 H. H. 584. 

Neither ought doors to be broken open to take a perſon, 
who is required to take certain oaths by virtue of a ſtatute, 
becauſe in ſuch caſe the warrant is not grounded on a prece- 
dent offence, 2 Haw, 87. 12 Co. 131. 

Rut if an officer, to terve any warrant, enters into a 
houſe, the doors being open, and then the doors are locked 
upon him, he may break them open in order to regain his 


liberty, 2 Aaw. 87. 


7. If there be a warrant againſt a perſon, for a treſpaſs 
or breach of the peace, and he flies and will not yield to the 
arreſt, or being taken makes his eſcape ; if the officer kills 
him, it is murder. 2 H. H. 117, 

But if ſuch perſon, either upon the attempt to arreſt, or 
after the arreſt, aſſault the officer, to the intent to make 
his eſcape fram him, and the officer ſtanding upon his guard, 
kills him, this is no felony ; for he is not bound to go back 
to the wall, as in common caſes of /e defendenda, for the 
law is his protection. 2 H. H. 118. 

But where a warrant iſſueth againſt a perſon for felony, 
and either before arreſt, or after, he flies and defends him- 
ſalf with ſtones or weapons, ſo that the officer muſt give 
over his purſuit, or otherwiſe cannot take him without kil- 
ling him, if he kill him it is no felony. And the ſame 
law is, for a conſtable that doth it by virtue of his office, 
or on hue and cry. 2 H. H. 118. 

But then there muſt be theſe cautions: 1. He muſt be a 
lawtul officer; or there muſt be a lawful warrant. 2. The 
party ought to have notice of the reaſon of the purſuit, 
namely, becauſe a warrant is againſt him. 3. It muſt be 
a caſe of neceſſity, and that not ſuch a neceſſity as in the 
former caſe, where an aſſault is made upon the officer; but 

this 
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Arreſt, 91 


this is the neceſſity, namely, that he cannot otherwiſe bg 
taken. 2 H. H. 119. 

But tho” a private perſon may arreſt a felon, and if he 
fly ſo as he cannot be taken without he be Killed, it is 
excuſable in this caſe for the neceſſity; yet it is at his peril, 
that the party be a felon; for if he be innocent of the felony, 
the killing (at leaſt before the arreſt) ſeems at leaſt man- 
laughter; for an innocent perſon is not bound to take 

notice of a private perſon's ſuſpicion. 2 H. H. 119. 

8. A perſon ſworn and commonly known, and acting Sade == the 
within his own precinct, need not ſhew his warrant ; but — 
he ought to acquaint the party with the ſubſtance of it. rant. 

2 Haw. 85. 

And an officer giveth ſufficient notice what he is, when | 
he ſaith to the party, I arreſt you in the king's name; and | 
in ſuch caſe, the party at his peri] ought to obey him, tho? 
he knoweth him not to be an officer; and if he have no 
lawful warrant, the party grieved may have his aCtion of 
falſe impriſonment. Dalt. c. 169. 

But the learned editor of Hale's hiſtory obſerves hereupon, 
that the books referred to do intend the general warrant 
conſtituting ſuch perſon an officer, as a bailiff, or the like, 
in a civil action; tho' it may be otherwiſe in caſe of felony, 
becauſe in ſuch caſe a private perſon may arreſt a felon 
without any warrant at all. 2 H. H. 116. 

But if he acts out of his precinct, or is not ſworn and 
commonly known, he muſt ſhew his warrant if demanded, 

2 Haw. 85, 86, Otherwiſe the party may make reſiſtance, 
and needs not to obey it. Dalt. c. 169. 

But if the conſtable has no warrant, but doth it by 
virtue of his office, as conſtable, it is ſufficient to notify 
that he is conſtable, or that he arreſts in the king's name. 

1 H. H. 583. 

But in the caſe of a warrant of diſtreſs, iſſued by a 
juſtice of the peace, for the levying a pecuniary forfeiture 
or ſum of money, it is ſpecially provided by the ſtatute 
of the 27 G. 2. c. 20. that the officer executing the ſame, 
ſhall, if required, ſhew his warrant to the perſon whoſe 
goods are diſtrained, and ſhall ſuffer a copy thereof to be 
taken, 

9. If the conſtable come unto the party, and require him No arreft by 

to go before the juſtice, this is no arreſt or impriſonment, words. 
Dalt. c. 170. 

For bare words will not make an arreſt, without laying 
hold on the perſon. 1 Salk, 79. 2 Haw. 129. 

10. It hath been holden, that if a conſtable, after he Retaking after 
bath arreſted the party by force of a warrant, ſuffer him to arreſt. 


4 


92 


By a private 
perſon, 


V a watchman. 


By an officer by 
warrant. 


Arreſt. 


go at large, upon his promiſe to come again and find ſure- 
ties, he cannot afterwards arreſt him by force of the ſame 
warrant: However if the party return, and put himſelf 
azain under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in puriuance 
of ſuch warrant ; but in this the law doth not ſeem to be 
clearly ſettled, 2 Haw, 81: 

But if the party arreſted do eſcape, the officer upon freſh 
ſuit may take him again and again, ſo often as he eſcapeth, 
altho* he were out of view, or that he ſhall fly into another 
town or county. Dalt. c. 169. 


IV. What is to be done after the arreſt, 


1. When a private perſon hath arreſted a felon, or one 
ſuſpected of felony, he may detain him in cuſtody till he 
can reaſonably diſmiſs himſelf of him; but with as much 
ſpeed as conveniently he can, he may do any of theſe three 
things : 

(1) He may carry him to the common gaol ; but that is 
now rarely done. 1 H. H. 589. 2 H. H. 77. 

(2) He may deliver him to the conſtable, who may either 
carry him to gaol, or to a juſtice of the peace. 1 H. H. 
589. | 
8 He may carry him immediately to a juſtice of the 
peace. 1 H. H. 589. 

2. If the conſtable, or his watch, hath arreſted affrayers, 


or perſons drinking in an alehouſe diſorderly at an unſea- 


ſonable time of night, he may put the perſons in the 
{tocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho? he deliver 
them afterwards ; or till he can bring them before a juſtice, 
9 i 

3. If the arreſt is by virtue of a warrant, when the of- 
ficer hath made the arreſt, he is forthwith to bring the par- 
ty, according to the direction of the warrant : If it be to 
bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice ; but if the warrant be to bring him 
before any juſtice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks fit, 
and not in the election of the priſoner. 1 H. H. 582. 
2 H. H. 112. 

But if the time be unſeaſonable, as in or near the night, 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he may 
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ſecare him in the ſtocks, or in an houſe, till the next day, 
or ſuch time as it may be reaſonable to bring him, 2 H. 
H. 120. 

And when he hath brought him to the juſtice, yet he is 
in law ſtill in his cuſtody, till the juſtice diſcharge, or bail, 
or commit him. 2 H, H. 120. 

4. But it is ſaid, the conſtable is not obliged to return 
the warrant itſelf, but may keep it for his own juſtification, 
in caſe he ſhould be queſtioned for what he had done ; 
but only to return what he has done upon it. Lord Raym. 
1196. 


5. And this ſeems to be implied in the ſtatute of the Conflable iS 
24 G. 2. c. 44. which enacteth, that no action ſhall be demnwts, 


brought againſt any conſtable or other officer, or perſon act- 
ing by his order, and in his aid, for any thing done in obe- 
dience to the warrant of a juſtice of the peace, until de- 
mand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned 
by the party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the fame hath been refuſed or neg- 
lected for fix days after ſuch demand? And if after compli- 
ance therewith, any fuch action ſhall be brought, without 
making the juſtice who ſigned the warrant defendant, on 
producing and proving ſuch warrant at the trial, the jury 
ſhall give their verdict for the defendant. /. 6. And it is 
certain the conſtable cannot grant a peruſal or copy of the 
warrant, unleſs he hath it in his cuſtody. 


6. By an ancient ſtatute, 27 H. 6. c. 10. No ſheriff Fee for are. 


ſhall take for any arreſt, but 20 d. and the bailiff which 
maket!: the arreſt 4 d. on pain of 40 J. half to the king, 
and half to him that will ſue in ſeſſions (or the courts above) 
and treble damages to the party injured. 

Upon which ſtatute perhaps may be founded the cuſtom 
in many places, of giving 44d. to the conſtable with the 
warrant, for his trouble in executing the fame ; which in- 
deed at that time might be a reaſonable fatisfaftion ; for 
44. then was worth more than ten times the value of 44. 
now. Which decreaſe in the value of money, in this and 
many other cafes depending upon ancient ſtatutes, may ſeem 
to require ſome conſideration, 


The rewards for arreſting or apprehending highwaymen 
and others, may be found under their reſpcctive titles. 


Arſon. See Burning. 
Artificers. See Servants. 
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Aſſault and Battery, 
I. Aſſault, what. 
II. Battery, what. 


III. In what caſes they may be juſtified. 
IV. How puniſhed. 


I. Aſſault, what. 
SSAULT, aſſultus, from the french aſſayler, is an 


attempt or offer, with force and violence, to do a 


*orporal hurt to another; as by ſtriking at him with or with- 


out a weapon; or preſenting a gun at him, at ſuch a diſ- 
tance to which the gun will carry; or pointing a pitch- 
fork at him, ſtanding within the reach of it; or by hold- 
ing up one's hit at him; or by any other ſuch like act, 
done in an angry, threatning manner. 1 Haw, 133. 

And from hence it clearly follows, that one charged 
with an affault and battery, may be found guilty of the 
aſſault, and yet acquitted of the battery: But every bat- 
tery includes an aſſault; therefore on an indictment of aſ- 
ſault and battery, in which the aſſault is ill laid, if the 
defendant be found guilty of the battery, it is ſufficient. 
1 Haw. 134. | 

Notwithſtanding the many ancient opinions to the con- 
trary, it ſeems agreed at this day, that no words whatſoever 
can amount to an aſſault. 1 Haw, 134. 


IT. Battery, what. 


Battery (from the Saxon batte, a club, or beatan, to 
beat, from whence cometh alſo the word battle) ſeemeth 
to be, when any injury whatſoever, be it never fo ſmall, 
is actually done to the perſon of a man, in an angry, 
ur revengeful, or rude, or infolent manner, as by ſpitting 
in his face, or any way touching him in anger, or vio- 
lently juſtling him out of the way, and the like, 1 Haw, 
134. 


II. In what caſes they may be juſtified. 
A perſon may juſtify an aſſault, in defence of his perſon, 


ef his wife, or maſter, or parent, or child within age; 
and 


Aſſault and Batterp. 


and even a wounding may be juſtified in defence of his oy 
ſon, but not of his poſſeffons. 3 Salk. 40. 

Alſo if an officer having a lawful warrant lay hands on 
another to arreſt him, or it a parent in a reaſonable man- 
ner chaſtiſe his child, a maſter his ſervant, a fchoolmaſter 
his ſcholar, a gaoler his priſoner, and even a huſband his 


wife as ſome ſay; or if one confine a friend who is mad, 


and bind and beat him in ſuch a manner as 1s proper in 
his circumſtances; or if a man force a ſword from one 
who offers to kill another therewith; in all theſe cafes, and 
ſuch like, it is juſtifiable, 1 Haw. 130. 

Likewiſe a perſon may juſtify in aſſault and battery 
of another, who doth menace or aſſault him, and attempt 
to beat him from his lawful watercourſe or highway. 
Pult. 42. 

Likewiſe, if a perſon comes into my houſe, and will not 
go out, I may juſtify laying hold of him, and turing him 
out. Nelf. Aſſault. 

And where a man in his own defence beats another who 
firſt aſſaults him, he may take advantage thereof, both up- 


on an indictment, and upon an action; but with this dif- 


ference, that on an indictment he may give it in evidence 
upon the plea of not guilty, but on an action he muſt plead 
it ſpecially, x Haw. 134. 


V. How puniſhed. 


There is no doubt but that the wrong-doer is ſubject both 
to an action at the ſuit of the party, wherein he ſhall ren- 
der damages; and alſo to an indictment at the ſuit of the 
king, wherein he ſhall be fined according to the heinouf- 
neſs of the offence. 1 Haw. 134. 

And by 6 G. c. 23. J. 11. Aſſaulting in the ſtreet or 
highway, with intent to ſpoil peoples cloaths, and ſo ſpoil- 
ing them, is felony and tranſportation. 

And by 7 G.2, c. 21, Aſſaulting with intent to rob, is 
alſo made felony and tranſportation. 

And by 9 An. c. 16. Aſſaulting a privy counſellor in 
the execution of his office, is felony without benefit of 
clergy, 

A private aſſault is not inquirable in the Jeet, not beingſ 
a common puſange, as all akrays ate, 1 Hu. 135. 


Warrant 


Aſſiſe, what. 


Alanlt and Battery, 


Warrant for an aſſault. 
Weſtmorland. 1 To the conſtable Ofam——— 


W HERE As complaint hath been made before me J. P. 
eſquire, one of his majeſty's juſtices of the peace in and 
for the ſaid county, upon the oath of A. I. of in the 
ſaid county, taylor, that A. O. of aforeſaid, butcher, 
did on the day of violently aſſault and beat 
him the ſaid A. I. at———aforeſaid in the county aforeſaid : 
Theſe are therefore in his ſaid majeſty s name, to command you 
forthwith to apprehend the ſaid A. O. and to bring him be- 
fore me to anſwer unto the ſaid complaint, and to be further 
dealt withal according to law, Given under my hand and ſeal 
the day of, &c. 


Indictment for an aſſault. 


5 & HE jurors for our lord the king upon their oath preſent, 
that A. O. of in the ſaid county, butcher, on 
day of in the year of the reign of 
at aforeſaid in the county aforeſaid, in and 
upon A. I. taylor, then and there being in the peace f god and 
of our ſaid lord the king, with force and arms, an aſſault did 
make, and him the ſaid A. I. then and there did beat, wound, 
and evil intreat, and then and there to him other enormous 
things did, to the great damage and hurt of him the ſaid A. I. 
and to the evil example of all others offending in the like kind, 
and againſt the peace of our ſaid lord the king, his crown and 
dignity, 


the 


— ́ — 


Alliſes. * 


ik 1 (alſſſio) anciently ſignified in general, 2 

court where the judges or aſſeſſors heard and de- 
termined cauſes; and more particularly upon writs of «f- 
ſize brought before them, by ſuch as were wrongfully put 
out of their poſſeſſions. Which writs heretofore were very 
frequent; but now mens poſſeſſions are more eaſily reco- 
vered by ejectments, and the like. Yet till the judges in 
their circuits have a commiſſion of affize, directed to them- 
ſelves and the clerk of aſſize, to take aſſizes, and to do 
right upon ſuch writs, 
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To which commiſſion of afze, four other commiſ- The circuit 


gans are now ſuperadded ; to wit, 

1) A commiſſion of general gael delivery, directed to the 
iudges and the clerk of aſſize aſſociate; which gives them 
power to try every priſoner in the gaol, committed fur 
any offence whatſoever, but none but priſoners in the 


(2) A commiſſion of yer and terminer, directed to the 
judges and many other gentlemen of the county ; by which 
they are impowered to hear and determine treaſons, felonies, 
and other miſdemeanors, by whomſoever committed, w be 
ther the perſons to be tried be in gol or not in ga aol, 

(3) A commiſſion or writ of 1% prius, directed to the 
judges and clerk of aſſize, by which civil cauſes brought to 
iſſue in the courts above, are tried in the vacation by 
jury of twelve men of the N where the cauſe of action 
ariſes; and on return of the verdict of the jury to the court 
above, the judges there give judgm ent. 

(4) A commiſſion of the peace in every county of their 
Circuit. 

2. By the FRO for the general gaol delivery above- 
mentioned, the ſheriff is corhmanded to attend there in 
perſon, with his under-ſheriff; and to give notice to all 
juſtices of the peace, mayors, coroners, eſcheators, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of lundreds 
and liberties, that they be then and there in their own per- 
ſons with their rolls, records, indictments, and other re- 
membrances, to do thoſe things which to their offices in 
mat behalf appertain to be done. 

By virtue mw all juſtices of the peace, mayors, and 
others aborems rioned, of that county where the judge 
have their: 57 ee a bound to be preſent; nd it 
make default, without Eh awful im ang the judges ma 
ſet a fine upon them for their neglect, Cr. Circ. 4. 

4. Allo, by ancient cuſtom (thz if 1 +, by the commor law 
of the land) before the coming of the judg zes, the high con- 
{tables iſſue their warrants to the petty cont table to make 
preſentments of all crimes and offences cognizable at the 
alzes; to the intent (as it ſeemeth} tha it the judges thereby 
ea have a general information and knowledge, how the 

e hath been kept: which prefentments being delivered 
to the hi 2h conſtables, are by them delivered into court, 
and make up part of the rolls, and other remembrances 
abovementioned. 

Which ſaid warrants of the high conſtables perhaps may 
be belt drawn upon the words of the commiffion of oper 
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Weſtmorland To the conſtable of 


Alliſes. 


miſſions abovementioned ; And then the form thereof may 


be thus; 


— in the ſaid 


Eaſt Ward. T county, 
HESE are to require you the ſaid conſtable, in his ma- 


jeſty's name, to make out a preſentment in writing of all 


treaſans, miſpriſions of treaſons, inſurrections, rebellions; coun- 


terfeitings, clippings, waſhings, falſe coinings, and other falſi- 
ties of the money of Great Britain, and of other kingdoms and 


dominions whatſoever ; and of all murders, felonies, man- 
flaughters, killings, burglaries, rapes of women, unlawful 


meetings and conventicles, unlawful uttering of words, aſſem- 


blies, miſprifions, confederacies, falſe allegations, treſpaſſes, 


riots, routs, retentions, eſcapes, contempts, falſittes, negli- 


gences, concealments, maintenance, oppreſſions, champerty, de- 


ceits, and all other evil doings, offences, and injuries whatſc- 
ever; and alſo the acceſſaries of them; by whomſoever, and in 
what manner ſoever, done, committed or perpetrated, within 
your conftablewick, Which ſaid preſentment ſo made in writing 
as afereſaid, and ſigned by you, you are to deliver to me at —— 
in the ſaid county, on the day of at 
the hour of in the forencon of the ſame day, that J 
may have the ſaid preſentment ready to be delivered to his ſaid 
majeſty's juſtices of oyer and terminer and general gaal delivery 
at the next aſſixes io be hslden for the ſaid county. Herein 
fail you net, as you will anſwer the contrary at your peril. 
Given under my hand, the ——— day of ix the year 
of our lord 


John Bowneſs, High Conftadle. 


Attachment. 


HIS word, as a law term, we have immediately 

from the French attacher, to tye, or make faſt. 
The Italian word is attacare; the Spaniſh artacar z and the 
Saxon tacan, to take, 

It ſignifieth the taking of a man's body by commandment 
of a writ or precept ; and is properly grantable in caſes of 
contempts, againſt which for the molt part all courts of re- 
cord generally, but more eſpecially thoſe of J/:/tminfter hall, 
and above all the court of king's bench, may procced in 
a ſummary manner, according to their diſcretion, 2 Hau. 
141. 
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Attachment. 


But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid, 
that generally the ſeſſions have not a power to award an 
attachment; but the court ſaid, they would not determine 
how it would have been, if they had committed the perſon 


for contempt ; but the ordinary and proper method is, by 
indictment. Se. Ca. V. 2. 176. 


Attainder. 


HE difference between a man attainted and convic- 
ted is, that a man is ſaid to be convicted before he 
hath judgment, as if a man be convicted by verdict or con- 
feſſion; and when he hath his judgment upon the verdict or 
confeſſion, then he is ſaid to be attainted. 1 I. 390. 
That is to ſay, his blood is become (attinctus) tainted, 
ſtained, or corrupted : inſomuch that by the common law, 
in cafes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife claim her dower ; 
and the ſame cannot be reſtored or ſaved, but by act of par- 
lament : and therefore in divers inftances, there is a ſpecial 
proviſion by act of parliament, that ſuch or ſuch an attain- 
der ſhall not work corruption of blood, loſs of dower, nor 
diſherifon of heirs, 


Attaint. 


TTAINT is a writ that lieth, where a falſe ver- 

dict in a court of record, upon an iſſue joined by the 

parties, is given. 1 [n/t, 294. Which is treated of under 
title Juro2s, 


Attozney. 


I. A TTORNEY is an ancient Zngii/h word, and 
ſignifieth one that is ſet in the hu, ſtead, or place 
of another. 1 I. 5 1. 
2. By the 2 G. 2. c. 23. If any perſon ſhall 
torney or ſolicitor, for gain or reward, without 
admitted and inrolled ; he ſhall forteit -07, with treble 


H 2» cot l, 


Ct as at- 


2 
eint by * 
being Qti!\1 


— » LY CY xs Ht Fl 7 Ab 
Fo» 41 „ 
r 0 3 
' 3 FAR. 
4 1 * 45 2 2 * 
* 2. * = FF a CTY e 
e I, * ne 5 n 
Lind . 8 r * 75 4 n 3 2 8 
0 - #8 _—_—_ SES, PE ed. 1 7 _ „ 
Ty ee ä "IT. 
A | FARES + N ˖ ID IOOHS 2 r 4 


Rn A P o 3 
. * 18 wot Aj i 2 i ry as, 
= 2 


100 


Acting as juſtice 


of the peace. 


Acting being a 


recuſant. 


Convicted of 


forgery, &c. 


Who may act as 
Atto rney in the 


county court. 


Who may act as 
attorney in the 


Fa _ 
ICINUNS. 


red fro: 


gfe. [re CSE 


Attorney. 


coſts, to him who ſhall ſue in 12 months in any court of 
record at Meſtminſter, or at the aſſizes, or ſeſſions where 
the offence ſhall be committed : and no 'proceedi gs there- 
upon ſhall be removed before judgment, or ſtay ed by any 
certiorari or other writ, /. 24, 25. 

3. No attorney or ſolicitor ſhall be capable to continue 
or be a juſtice of the peace, during ſuch time as he ſhall 
continue in the buſineſs _ practice of an attorney Or {o- 
licitor, . 21 c. 18. 

4. No recuſant conv 165 Niall practiſe as an attorney or 
ſolicitor ; on pain of 1007. half to the king, and half to 
him that ſhall ſue. 3 F. c. 5. /. 8. 

5. If any perſon who —5 been convicted of forgery, 
perjury, or ſubornation, or common barratry, ſhall prac 
tiſe as an attorney or ſolicitor ; he ſhall be tranſported for 
ſeven years. 12 C. c. 29. /. 4. 

6. It any perſon, not legally admitted as an attorney or 
ſolicitor, ſhall act as ſuch in uy county court; he ſhall 
forfeit 20 J. with coſts, to him who ſhall ſue in 12 months 
in any court of record. 12G. 2. c. 13. / 7. 

No perſon ſhall act as attorney or ſolicitor, at any 
1 or quarter ſeſſions of the peace, unleſs he hath been 
admitted and inrolled in one of the courts of record at V- 

minſter; on pain of $01. with treble coſts to him who ſhall 
ſue} in 12 months in any of the ſaid courts at Vęſiminſter; 
and if any attorney ſhall permit any perſon to make uſe of 
his name in ſuch ſeſſion 5, N {hall forſcit 50 l. in like man- 
„ Gif 40. 7 

And no clerk of the — under-ſheriff, or their depu- 
ties, ſhall act a folicitor, attorney, or agent at any gcnc- 


ral or quarter ſeſlions; on like pain of 501. J. 14. 
How Far 8 


Ces. 


8 3 


If a ſworn attorney be choſen conſtable, he may have 
a writ of privilege for his diſcharge, becauſe of his perſonal 
attendance which 1s required in the courts wherein he is 
an attorney, 2 Hawk, 63. 

And, more generally, it is faid, that attorneys ſhall not 
be elected to any office without their own conſent, by 
reaſon of their ſaid attendance in the courts. Cro, Car..1 I, 
585. 

Yet it hath been ſaid, that an attorney ſha!l not be ex- 

cuſed by privilege from offices, which may be executed by 
d. Parr 's but only thoſe which require perſonal duty. 
{riarc 38. 
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Award. 


T is judged not foreign to the office of a keeper of the 
peace, to have ſome knowledge of the law contained 


under this title: Concerning which we will ſhew, 


I. What things may be ſubmitted to arbitration, 

II. The ſeveral kinds of ſubmiſſion to arbitration. 

III. The award; and therein what ſhall be deemed G 
good ar ward, and what not. 


J. What things may be ſubmitted do arb:traticn. 


It is held clearly, that all matters of controverſy, ei- 


ther of fact, or of a right in things and actions perſonal and 
uncertain, may be ſubmitted to arbitration. 9 Co. 78. 

2. All matters of freehold, or any right and title to a 
freehold, cannot be ſubmitted to arbitrament ; for a free- 
hold is not transterrable from one to another, without li- 
very and ſeiſin: Vet if there be a ſubmiſſion concerning the 
right, title, or poſſeſſion of lands and tenements, and the 
parties enter into mutual bonds, to ſtand to the award made 
relating to them, they ſorſeit their bonds unleſs th ey obey 
it. 1 Kall. Abr. 242, 244. Read. Arb. Wand b. 6 

So if the condition of an obligation is 


to ſtand to an award 
touching lands; and the arbitrator awards the land to one 
= 3 » 


and that the other ſhall releaſe to him: if he doth not re- 
leaſe, the obligation is forfeited, 1 Bac. Abr. Arbitra- 


ment. A. 


But if the arbitrator awards the land to one, it ſeems 
the obligation is not forfeited, tho' the other do not con- 
vey to him to make him a good title; for the arbitrator 
hath not awarded any act to be done by the party, 


and the 
award itſelf cannot transter the ri 


ght, and ſo muſt be void, 
and then the condition of the oblig ation cannot be torfeited: 
for the awarding the land to one, cannot be expounded, that 
the other ſhal! infec him. id. 


And altho* there be no bond, yet if the arbitrator do 


award that the one {hall infeof the ew it teems that 


an action on the caſe may be maintained for not doing it: 


for the award in it ſelf is as good as if there were a bon d, 
and then there is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation {| 


mould be forfeited; 
for if f h A — Ar y 2 V id 275 eL. And an þ | 
| UC an aw ard Were vol 5 chen the condition Of tl. 


obligation to perſorm it could not be broken, id, 
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In like manner, an annuity is not determinable * award; 
for it is reckaned in nature of a freehold, and therefore 
cannot paſs without the deed of the party. id. 

So a partition cannot be made by award ; for a frechold 
cannot paſs (as was ſaid) without livery and ſeiſin. id. 

It hath been doubted, whether /eaſes for years, being 
chattels real, could be transferred by award; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award: and then, if the arbitrators award, that one ſhall 
aſſign or transfer the leaſe to the other; if he refuſeth, he 
forteits his obligation. id. 

Debts on arrearages of accounts before auditors, ſhall 
not be diſcharged by award; becauſe it appears of record, 
and mult be diſcharged by matters of as high a nature. 
1 Bac. Abr. Arbitrament. A. 

4. Debts due by ſpecialty cannot be diſcharged 
by a bare award; but if the ſubmiſſion was by bond, 
the award would be a good bar; for one ſpecialty may 
be diſſolved by another, 1 Bac. Alr. Arbitrament. A. 

5. A certain and fixed debt is not diſcharged by an 
award; for the end and deſign of an arbitration is, to re- 
duce uncertain debts and duties to à certainty : and to 
award a mam a certain debt, is to give him no more, nor 
do any greater thing for him, than was done before ; for 
now he can have but an action, and that he might have 
before; and to give him leſs than he had before, is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. A. 

But if 20/7. be due to a man, and he and another ſub- 
mit all perſonal things to arbitration ; there, if the arbi- 
trator award 10 J. it is a good award: becauſe there were 
other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in making 
the award; ſo as perhaps the debt of 20 l. was diminiſhed, 
in conſideration of ſome treſpaſſes done by him to the other 
party. 2d, | 
6. Criminal matters, as treaſons, murders, felonies, and 
other offences indictable at the ſuit of the king, cannot be 
ſubmitted to arbitrament; for it is for the good of the com- 
mon wealth, that ſuch offenders be made koown and pu- 
niſhed : and the king in ſuch caſes is a party, for whom the 
other parties cannot undertake. And altho* the ſubmiſſion 
be by bond, yet the obligation is void ; and the parties may 
be puniſhed for entring into ſuch bonds, 1 Bac, Abr. Ar- 
vitrament, A, 
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But if the party injured proceeds by way of action, as 
he may in aſſaults and batteries, libels, and the like; the 
damages he ſuſtained, or expeQs to recover, may be ſub- 
mitted to arbitration: for in ſuch caſe, the action is for 
himſelf, and not for the king. Compleat Arbitrator 28. 

7. Alſo, matrimonial cauſes, or any thing concerning the Matrimonial 
contract or diſſolution of marriage, cannot be ſubmitted to Canes. 
arbitrament. I Roll's Abr. 25 2. 

But the damages a perſon ſuſtained by a promiſe of mar- 
riage, or any thing relating to a marriage portion, may be 


ſubmitted, 16 Ed. 4. 2. 


II. The ſeveral kinds of ſubmiſſion to arbitration. 


I. A ſubmiſſion by words is good, and the party in whoſe By parol. 
favour the award is made, hath a remedy to inforce a per- 
formance of it: Yet it is not expedient that any ſubmiſ- 
ſion ſhould be by parol, becauſe the party may revoke it 
at pleaſure, at any time before the award made, and that 
by word likewiſe; and the judges will rarely inforce the 
performance of an award, when either the ſubmiſſion or 
the award is by parol, becauſe it lays ſo great a foundation 
for perjury. Compl. Arb. 21, 

2, Submiſſion may alſo be by covenant ; but this method By covenant. 
is ſeldom uſed : for tho' it contains the ſame certainty with 
a bond, yet the method of ſuing on a covenant is different, 
and more difficult than in ſuing on a bond, Compl. Arb. 

«i. 
J 3. Submiſſion by rule of court (A) is made in purſuance By rule of court, 
of the ſtatute 9 & 10 c. 15. which enacteth as follows: 

It ſhall be lawful for all merchants and traders, and others 
deſiring to end any controverſy, ſuit, or quarrel (for which 
there is no other remedy but by perſonal action, or ſuit in 
equity) by arbitration, to agree that their ſubmiſlion to the 
award or umpirage be made a rule of any of his majefty's 
courts of record, which the parties ſhall chooſe, and to in- 
ſert ſuch agreement in their ſubmiſſion, or the condition of 
the bond or promiſe, whereby they ſubmit themſelves: 
Which agreement being ſo made, and inſerted in their ſub- 
miſhon or promiſe, or condition of their reſpective bonds, 
thall or may, on producing an affidavit thereof, made by 
the witneſſes thereunto, or any one of them, in the court 
of which the ſame is agreed to be made a rule, and reading 
and filing the ſaid affidavit in court, be entred of record in 
ſuch court; and a rule ſhall thereupon be made in the ſaid 
court, that the parties ſha]l ſubmit to, and finally be con- 
eluded by ſuch arbitration or umpirage; and in caſe of diſ- 
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obedience to ſuch arbitration or umpirage, the party neg4 
Icing or reſuſing to perform the ſame, or any part there- 
of, ſhall be ſubject to all the penalties of contemning a rule 
of court; and the court on motion ſhall iſſue procefs ac- 
cordingly; which proceſs ſhall not be ſtopped or delayed 
in its execution, by any order of any other court of law or 
equity, unleſs it ſhall be made appear on oath to ſuch court, 
that the arbitrators or umpire miſbehaved themſelves, and 
that ſuch award was procured by corruption, or other un- 
due means, 

And this is allowed to be the moſt expeditious way; and 
the method is to get a counſel to move in any of the courts 
to have it made a rule, which in ſuch caſe is never denied; 
and then the party is liable to the ſame penalties that he 
would be for diſobeying any other rule of court. Cemb!. 
Arb. 6, 47. 

Te, laſtly, the ſubmiſſion may be by bond (B). In 
which. caſe each party muſt give to the other a bond; 
which bond, and condition, muſt contain exactly the "is 
words, only changing the names of the parties. And the 
penalty of the bond ſhould at leaſt be the value of the thing 
ſubmitted; ſo that the party may rather abide by the 
award, than forfeit his obligation. Comp.. Arb. 46. 

And undoubtedly a ſubmiſſion by bond in ſome reſpect: : 
exceeds a ſubiniſſion by rule of court; - for an award made 
purſuant to bonds of ſubmiſſion, may bind the parties exe- 
.Cutors ; but if the party, who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the act of par- 
liament directing that the proſecution ſhall be carried on 
by attachment, "the remedy being loſt, the award is loft 
likewiſe. Compl. Arb. 34. 

Y Sometimes the ſubmiſſion is both by bond and rule of 
court, by adding the party's conſent at the bottom of the 
condition of the bond; and this is ſtill the beſt way, for then 
the party may proceed which way he pleaſes : and it is ſaid 

that he may proceed both ways; that 1s to fav, both on Ws 
bond, and have an attachmant likewiſe for the contem} 
1 Salk. 5 73. 

>. But in which way ſoever the ſubmiſſion is made, the 
ſame nevertheleſs may be revoked, tho' made irrevocable 
by the ſtrongeſt words; for a man cannot by his own act, 
make ſuch authority or power not countermandable, which 
by the law and in its own nature is countermandablc. 
8 Co. 82. 


Eut if the ſubmiſſion be by bond, if the party rev el he 


forces his O0 ation, for that he hath broken the wor 
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de zward. And if he revokes, he muſt likewiſe give no- 
tice of the revocation ; and if the ſubmiſſion was by bond, 
the revocation muſt be in writing. 8 Co. 82, 

And if the ſubmiſſion be made a rule of court, purſuant 
to the act of parliament; if either of the parties revokes, 
the court will grant an attachment. Compl. Arb. 82. 

But if the ſubmiſſion be by word, the party may revoke 
at pleaſure, and he forfeits nothing; but he muſt in this 
caſe likewiſe give notice of the revocation, tho” it need not 
be in writing: and the notice muſt be to the arbitrators 
themſelves, 8 Co. 82, 


III. The award (C); and therein what ſhall be 


deemed a good award, and what not. 


1. The arbitrators cannot injoin an oath to the wit neſſes, Arbitrators can- 
there being no law which gives them any ſuch power. . 

2. It is highly convenient that the award be in 1 „ ae elle th 
and ſo to be mentioned in the ſubmiſſion. Compl. Arb. 34. in writing 

3. It is not required by any of the ſtamp acts, tha : 3 Whether it ſhall 
award by name ſhall be on ſtamped paper or parchment; nor be uren flamp. 
_ it ſeem to be comprehended under any deſcription in 

he ſaid acts, unleſs it be under theſe general words [ol liga- 
tory inflrum: nt]; and if ſo, then it {hall be on a double ſix- 
penny ſtamp, 

4 One thing eſſential to a good award is, that it be Award to be a. 
made, with reſpect to perſons and things, according to the ©or4ing to the 
ſubmiſſion. 72 0 &. 6 3. 1 

Upon which ground, as the arbitrators are, with reſpect 
to the things ſubmitted, circumſcribed and tied down to the 
ſubmiſſion ; ſo in ſeveral caſes it has been diſputed, whether 
their awarding releaſes to the time of the award, and not 
to the time of the ſubmiſſion, was good; it is therefore mo!! 
adviſable to award releaſes to the time of the ſubmillion ; 
tho” it is now clearly held, that general releaſes ſhall exten, 
only to the time of the ſubmiſſion, and that, if there be fc 
leaſes awarded to the time of the award, they ſhall be good, 
unleſs it be ſhewn on the other fide, that ſome new matter 
hath ariſen between the parties between the ſubmiſſion aud 
award, I Roll. Abr. 242, 6 Mad. 34. 

That is to ſay, an award of releaſes to the time of ma- 
King the award, includes all that is within the ſubmiſfion, 
and more; which ſhall be good for ſo much as is witliin 
the ſubmiſſion, and void for the reſidue. 1 Bac. Abr, Ar- 
bitrament. E, 

If the ſubmiſſion be, /o as the award be ready to le dl. 
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the award at their peril; 


Award. 


the parties ſo bound are themſelves obliged to take notice of 


but if the words of the ſubmiſſion 


be, / that the award be delivered ts each party by ſuch a day, 
then it muſt be delivered to each party accordingly. Read. 
Arb. Mood h. 4. c. 3. 

But tho' the words of the ſubmiſſion may be ſuch, as will 
- oblice the parties to take notice of the award at their peril ; 


yet if the arbitrators award that one of the parties ſhall do an 


act, which depends upon another firſt to be done of the other 
party, he muſt have notice of it; at leaſt tlie party who 


Award to be be- 
neficial to either 


Party. 


void. 


Award to be noſ- 
Uble and lawful. 


would take advantage of it, muſt ſhew that he hath done 
what was neceſſary on his part. 


Compl. Arb. 12. 


An award that one ſhall pay for the writings of the 


award, or the reckoning in the houſe where the award was 


made, is a void award; for ſuch things are plainly out of 


the ſubmiſſion. 


1 Roll's Abr. 254. 


5. Alſo, it is required, that the award be beneficial, and 
appoint ſomething advantageous to either party 3 for an 
award of one ſide only, is not good: fo if an award be, 
that one of the parties ſhall go to Rome, when it appears that 
there is no advantage to the other party by his going, it is 


Hod b. 4. c. 3 


So if a man and woman ſubmit themſelves to an award, it 
is no good award that they ſhall interniarry, for this is not in- 


tended any advantage. 


1 Noll. Abr 


. 252, And the bodies 


of the parties are not ſubinitted to arbitration, 1 Bac. Abr. 
Abitrament. E. 

Where an award was, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral re- 
leaſes ſhould be given prefently 3 it was objected, that by 
eiving ſuch releaſes the bond and money would be dif- 
2nd therefore the awarding the releaſe was void 
againſt the plaintiff, and ſo there is nothing of his ſide to 


charged, 


be donc: 


And of this opinion was 


the court. But where 


the award was, that money ſhould be paid at two ſeveral 
days, and re! leaſes given, ſo that it appears by the very 
method and order of the award, 
were not to be given till after the money paid; the court 
were clear of opinion, that it was well enough, and ſo 


judgment was given for the plaintiff, 


that the general releaſes 


2 Hod. 1 69, 


6. Alſo it is required in a good award, that it be poſſible 


and lawful. 


Fad b. 4. c. 3. 


Thus, if an award be, that one of the parties ſhall kill, 


ſteal, forge a deed, or the like, it is void. 


In like ; manner, if it be awarded, that money (hall be 
paid to an infant, and that he ſhall make a releaſe, it is void; 
jor the infant's releaſe i 15 not good in law. 


1 Inst. 206. 
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Award. 


Alſo it is held, that where a thing is awarded to be done, 
which afterwards becomes impoſſible by the act of god, the 
party is excuſed; as if an award be, to deliver a horſe before 
ſuch a day, and he dies before that day. 21 Ed. 4. 70. 

Alſo, it is required, that the award be certain and Award to be cer- 


final. Maud b. 4. 6. 3. 

Upon which ground it hath been reſolved, that if the ar- 
bitrators award, that one of the parties beg the other's par- 
don before ſuch a mayor, or ſuch and ſuch perſons, it is good 
and certain enough; but if the award be, that he ſhall beg 
pardon in ſuch manner and in ſuch place as the other party 


ſhall appoint, it is not good: for the arbitrators are to de- 


termine, and not to make ſuch party his own judge in his 
own cauſe. And tho' the time and place be but circum- 
ſtances, yet in this ſort of ſatisfaction they make the moſt 
conſiderable part. 1 Salk, 

Upon which ground alfo, the arbitrators cannat regularly 
reſerve any thing for their future judgment, when the time 
allowed them is expired; for then ſuch their award is not 
certain and final. Cro. Fac. 585. 

An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void for the 
uncertainty ; not ſhewing what ſecurity he ſhould give, 
whether by bond or otherwiſe. Cre. Ja. 314. 

In the caſe of inter and GCarlitk, T. 3 An. it was 
awarded, that the defendant ſhould pay to the plaintiff 101. 
and all the coſts of a ſuit then depending in an inferior court, 
and afterwards to give mutual releaſes. By the court: 
An award to pay ſuch coſts as the maſter ſhall tax is good, 
becauſe it may be reduced to a certainty ; but this is un- 
certain, and carries it farther than has hitherto been al- 
lowed. And Holt chief juſtice ſaid, that it hath been held 
a good award, to pay ſuch coſts as the prothonotary ſhall 
tax, and that carries it far enough; but that ſurely the ar- 
bitrators ſhould either aſcertain it themſelves, or reter it 
to a proper officer. 1 Salk, 75, 6 Mod. 195. 

But in the caſe of Dudley and Nettleford, H. 13 C. where 
it was awarded, that the plaintiff ſhould pay the colts, and 
no body was appointed to tax them, the court ſupplied it by 
ordering the maſter to do it. Str. 737. 

8. It is ſettled, that arbitrators cannot proceed on a re- 
ference, after they have once named an umpire ; for then 
their authority ceaſeth, tho” the time for making the award 
is not expired. Rep. of Pra, in C. B. 116. Danes and 
Monſay. E. 8. G. 2. 
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9. Generally the award ſhall be expounded according ts 
the intent of the arbitrators, and not literally, and ſhall 
not be unravelled in a court of equity, unleſs there was 
corruption in the arbitrators. 10 Co. 57. Mod b. 4. 
c. 3. Read. Arb. 

But in the caſe of corruption, or other unfair practice, it 
is enacted by the aforeſaid ſtatute of ꝙ & 10 W. c. 15. that 
any arbitration or umpirage procured by corruption or undue 
means, ſhall be deemed void, and accordingly be ſet aſide by 
any court of law or equity, ſo as complaint thereof be made 
in the court where the rule is made, before the laſt day of the 
next term after publiſhing the arbitration, | Ah + 

But otherwiſe, as the arbitrators are perſons of the parties 
own chuling, and as the law preſumes that every man will 
be ſo wiſe as to pitch upon a perſon whoſe underflanding and 
honeſty he can rely on ; it bath ſeldom happened, that an 
award was held void when there appeared nothing elſe to 
vitiate it, eſpecially in a court of law: yet awards have 
been, and are often ſet aſide in a court of equity, for cor- 
ruption and want of underſtanding in the arbitrators, 
Combpl. Arb. 73. 

Therefore it is the intereſt of both partics, to chuſe men 
of honeſty and underſtanding to be their arbitrators, and to 
acquaint them truly with the faQs they are to go upon; for 
if they appear to be miſtaken in a matter of fact, a court of 
equity will ſet aſide the award. 2 Vern. 705. 

But a bare ſuggeſtion of want of u nderſtandin g, or wan 
of honeſty, will not be ſuff cient; the proof mult be ſtrong, 

and the rather , becauſe (as was ſaid) they are of the party's 
own chuſing, who by his choice of them, admitted them to 
be wiſe and honeſt enough for his purpoſe, Compl., Arb. 74. 

If a ſubmiſſion is to three arbitrators, or any two of them, 
and two of them by fraud or force will excude the ot her ; 
that alone is ſufficient to vitiate the award : or if they have 
private meetings, and admit one of the parti es, but give no 
notice to the other, but ſuffer the attorney of the party w hom 
they admitted, to draw up the award; ſuch award ſhall be 
ſet aſide for partiality and unfairneſs. 2 Fern. 5 14. 

It is a dene rule in equity, that when it appears that 
any one of the arbitrators was any way inter. ed in the 

matters in controverſy, the award is to be ſet aſide. Comp! 
Arb. 75. : 

And it is the ſtrongeſt argument of E to ſhew 
that the 2rbitrators received from either of the parties any 
confiderable ſum of money, or any other preſent which 
may be a temptation to act corruptly; but the ſum or pre- 
ſent myit be proved to be fo exorbitant, as to induce the 
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court to believe that it biaſſed their judgments; otherwiſe 
it will be of no effect. Compl, Arb. 76. 

10. If the arbitrators award a thing to be done, it may be Where the award 
proper for them to appoint a time and place for the doing of g, bing s r- 
it; and the party who would take advantage of it, muſt done immedi- 
ſhew that he has done what was requiſite on his part: but if ately, 

a thing is to be done generally, without mentioning time 
and place, it ſhall be done immediately. 2 Brown, 311. 

x1, If the ſubmiſſion is by rule of court, it is neceſſary weg, to bo 
that there be a perſonal demand of the thing awarded; and nt. 4. 
the party muſt make affidavit of ſuch demand, before he 
can have an attachment. 1 Salk. 83. 

12, If a ſum of money be awarded to one of the parties, On tender and 
and that upon the payment thereof they both ſhall give mu- ee N 
tual releaſes; if he who is to receive the money, refuſes it, vertheleſs fign 2 
yet upon a tender and refnſa!, he is as much obliged to ſign releaſe, 


a releaſe as if he actually reccived it. 1 Salk. 75. 


A. Form of a ſubmiſſion by rule of court. 
HEREAS divers diſputes and controverſies 2 ari- 


ſen, and are noto depending, between A. B. 


in the county of yeoman, of the one part, and 2 D. of 
in tbe ſaid county, yeoman, of the other part, touch: 2 
and concerning Noto ſor the ny g and deciding 


thereof, it is hereby mutually agreed by and Ds the ſ- "id 
par ties, that all matters in d. ference betwe en them for, touch= 
ing, and concerning all and every the matters and things herein 
above ſpecified and particularly in entioned, ſhall be referred and 
ſubmitted to the arbitrament, final end, and * tion of 
A. A. of- in the ſaid county, gentleman, B. A. 12 
in the ſaid county, yeaman, and O. A. of i the jaid 
county, yeoman, or any twa of them, arbi! trators indiffercutls 
elected by the ſaid j parties, fo as the ſa: id arbitrators, or any 
700 of them, do make and publiſh their *i% rd in Triiing ready 
to be delivered ta the ſaid parties, or ſuch of them ne de- 
re the ſame, on or before the doy ef” next ei ſuing 7 
the date hereof : And it is pereby ritual agre ed by and be- 
tween the ſaid parties, that th? 's ſubmiſſion Halle be made a rule 
of his majgſth's court f king's bench at Weſtmi after. In wit- 
7 ſs whereof the far 74 parties 10 theſe j prefer :ts hade hereunio {it 
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Award. 


B. Arbitration bond. 


NOW «all men by theſe preſents, that I A. B. of —. 
in the county off gentleman, am held and firmly 
bound to C. D. of: in the ſaid county of ———yeoman, 
in pounds of good and lawful money of Great 
Britain, t9 be paid to the ſaid C. D. or to his certain attorney, 
his executors, adminiſtrators, or aſſigns : To which payment 
well and truly to be made, I bind myſelf, my heirs, executors, 
and adminiſtratore, firmly by theſe preſents, ſealed with my 
ſeal, and dated the day o i 
year of the reign of our ſovereign lord George the third, f 
Great Britain, France and Ireland, &:ng, defender of the 
faith, and fo forth, and in the year of our lor 1 


Condition to ſtand to the award of two arbitrators, 
in common form : 


3 condition of the above obligation is ſuch, that if the 
above bound A. B. his heirs, executors, and adminiſtra- 
tors, and every of them, for and on his and their parts and be- 
halfs, do and ſhall well and truly fland to, obey, abide, per- 
form, oòſerve and keep the award, order, arbitrament, final 
end and determination of A. A. of efquire, and B. A. 
of gentleman, arb:trators indifferently named, elected, 
and choſen, as well for and on the part and behalf of the above- 
bound A. B. as of the alouenamed C. D. to arbitrate, award, 
order, adjudge and determine of and concerning all and all 
manner of aetion and actions, cauſe and cauſes of action ard 
actions, ſuits, bills, bonds, ſpecialties, judyments, executions, 
extents, accounts, debts, dues, ſum and ſums of money, quar- 
rels, controverſies, treſpaſſes, damages and demands whatſq- 
ever, bith in law and equity, or otherwiſe howſoever, which 
at any time or times heretofore have been had, made, moved, 
brought, commenced, ſued, proſecuted, committed, omitted, done 
or ſuffered by or between the ſaid parties, ſo as the ſaid award 
be made im writing, and ready to be delivered to the faid par- 
ties, on or byfore the = day of — now next nj, 
then this ebligation to be void, otherwiſe of farce, 


If the parties have a mind to make their ſubiniſſion a rule 
of court, then this may be added : 


1 ? : 1 5 
. FS | 4e 4 "#7 CCH 4 A * B. 44015 297 ff ad FIT 5 7: "« + 1 f 
. » 5 vp t * 5 1 ” e CO * Ls ” -4 * . * * 
his ſulmiſſian bs made & ul. of his maie/t\'s court of 


# 


2 . =” * 
by y — 2 * i WS of _—_—_ my, 5 4 4 r N 1 n LA =] b 
Fas . 8 „„ 1 1 r 2 8 15 8 # 4" l l * 
r n r 5420p 4: WINS ME TRANCE - a Ad Me Hibs þ 
+ A, © pr N DD 1 „ ðò . EEE SS Ba ra LILAC = vii k Mr 
(CAR E* E = 2 1 — 3 EF” - 7 p 
= 1 WS 2 one IX 5 4 5 j . : 
1 wg 4 18 x * _ F 4 
1 * rr ' "ws „ 
N J 


bench ( 


ſuch ce 


Cond 
or 


T 


for an 
and t. 
keep t/ 
tion 0) 
eleftea 
the ſa 
namea 
mine, 
tions, 


ſpecia 


ings, 


contro 
any ti 
ſued, 
or bet 
trator 
under 


deltye 
day of 
ot here 
A. 

of ant 
faid, 
firato 
awell ( 

away 

med 

Bet TW, 

perſo1 


I an 


Award. 


Lench at Weſtminſter, purſuant to the act of parliament in 
ſuch caſe made and provided. 
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Condition to ſtand to the award of three arbitrators, 
| or any two of them, and an umpire appointed: 


HE condition of this obligation is ſuch, that if the above- 
bound A. B. his heirs, executors, and adminiſtrators, 
| for and on his and their parts and behalfs, ſhall and ds well 
| and truly land to, obey, abide, obſerve, perform, fulfil, and 


| keep the award, order, arbitrament, final end and determina- 
tion of or any fo of them, arbitrators indifferently 
6 elected and named, as well by and on the part and behalf of 
the ſaid A. B. as by and on the part and behalf of the above- 


named C. D. to arbitrate, award, order, judge and deter- 
mine, of and concerning all and all manner of action and ac- 
tions, cauſe and cauſes of action and actions, ſuits, bills, bands, 


P ſhecralties, covenants, contracts, promiſes, accounts, receon- 
' ings, ſums of money, judgments, executims, extents, quarrels, 
F controverſies, treſpaſſes, damages and demands whatſocver, at 
: | any time heretofore had, made, moved, brought, commenced, 
5 | ſued, proſecuted, done, ſuffered, committed, or depending by 
l or between the ſaid parties; ſo as the award of ths [aid arbi- 
] trators, or any two of them, be made and ſet down in writing, 
| under their or any two of their hands and ſeals, ready to be 
5 delivered to the ſaid parties in difference, on or before the 
7 day of — now next enſuing ; then this obligation to be word, 
7 | otberwiſe of force, 
h | And if the ſaid arbitrators (ball not make ſuch their award 
4 of and concerning the premiſes, within the time limited as afore- 
N aid, then if the ſaid A. B. bis heirs, executors, and admini- 
k | firators, for and on his and their part and behalf, ds and ſhall 
F well and truly fland to, obſerve, perform, fulfil and keep the 
h award, determination, and umpirage [if the umpire be na- 
n | med | of — being a perſon indifferently named and choſen 
5 | between the faid parties, for umpire; [if not named] of ſuch 
1 | perſon as the ſaid arbitrators ſhall indifferently chuſe for umpire 
} | in and concerning the premiſſes; ſo as the ſaid umpire ds make 
. | and fet down his award and umpirage in writing, under hi; 


hand and ſeal, ready to be delivered to the faid parties in die- 
rence, on or before the day e not next en u- 
F ing : Then this obligation te be void, otherwiſe of force. ; 

| Aud the abovebound A. B. doth agree and Fl ire, that this 
his ſubmiſſion be made a rule of his majeſly's court of kins's 
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# © 
bench at Weltmintter, trſuant to the aft of pariioment in 


ſuch caſe made.] ; 
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Award. 
C. Form of an award. 


O all to whom theſe pr ants ſhall come, we A. N. of 


and C. D. of — do ſend greeting, 
IVhereas there are ſeveral accounts depending, and divers 
eontroverſtes have ariſen, between of — yeoman, 
of the one part, and — of yeoman, of the other 
part; And whereas, for the putting an end to the ſaid diffe- 
rences, they the ſaid and by their ſeveral bonds 


or obligations bearing date 


laſt paſt, are reciprocally le- 


come lound each to the of ther, in the penal ſum of t9 
tand to, abide, perform, and keep the award, order, and final 
determination of us the Jars — ſo as the ſaid award be 


made in writing and ready to be delivered to the parties in dif- 
ference on or before next enſuing, as by the ſaid obliga- 
tions and conditions thereof may appear : New know ye, that 
we the ſaid arbitrators, wheſe names are hereunto ſubſcribed, 
and ſeals affixed, taking upon us the burden of the ſaid award, 
and having fully examined and duly conſidered the proofs and 
allegations of both the ſaid parties, do make and publiſh this our 
award between the ſaid parties in manner following ; that is 
to ſay, Firſt, we do award and order, that all actions, ſuits, 
quarrels, and controverſies whatſoever, had, moved, ariſen, 
and depending between the ſaid parties in law or = * 
any manner of cauſe whatſoever teuching the ſaid premiſſes, to 
the day of the date hereof; ſhall ceaſe and be no farther = of, 
cuted ; and that each of the ſaid parties ſpall pay and bear 155 ] 
own cis and charges in any wiſe relating te, or concerning 10 
pr em: Mes. And we ds alfa award and order, that the. faid 
Hall deliver or cauſe to be delivered to the ſaid — 

a: within the ſpace of &c. And further, wwe 
do herely award and order, that the ſaid all on or 
before pay or cauſe to be paid unto the ſaid the 
fur of tle do alfo award and order, &c. And laſftly, 
Ie as award and order, that * and on 
payment of the fd fam _ thall in due form of law, 
EXOCUTC ae Us the ether of them, or to be ether”s uſe, general 
rele alc. 2 Suge tent in the law fer the releaſing by each to ths 
the of them, his heirs, 4 ect „I, d. d admin iſt; Grors, of all 
actions, futls, « arreſts, quarrels, controverſies, and demands 
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Form of an umpirage. 


8 E CIT E the arbitration bonds, as before) Nu 
9 know ye, that 1 umpire indifferentiy choſen 
by having deltberately heard and underſioad the griefs 
and allegations and proofs of bath the ſaid parties, and willing 
(as much as in me lieth) to ſet the ſaid parties at unity and 
good accord, do by theſe preſents arbitrate, award, order, de- 
cree, and judge as follaweth ; That is ta ſay, &c. 


Badgers, 
(And herein of Drovers of Cattle.) 


1. DVD che 5 & 6 Ed. 6. c. 14. whatſoever perſon ſhall 
| ing;oſs or get into his hands by buying, contract- 

ing, or promiſe-taking, other than by demiſe, grant, or 

leaſe of land or tithe, any corn growing in the fields, or 

any other corn or grain, butter, cheeſe, fiſh, or other 
| | dead victuals whatſoever, to the intent to ſell the ſame 
| | again, ſhall be deemed an unlawful ingroſſer; and ſhall 
| for the firſt offence (on conviction in the courts at Te- 
minſter, or at the ſeſſions by inquiſition, preſentment, bill, 
or information, and on the oath of two witneſſes) be im- 
priſoned two months, and forfeit the value of the goods, 
N | cattle and victual, ſo by him bought or had; for the ſecond 
i offence, ſhall be impriſoned half a year, and forfeit dou- 
ble value; for the third offence, be ſet on the pillory, for- 


; feit all his goods, and be imprifoned during the king's plea- 
r ſure; one half of which forfeitures ſhall be to the king, 
6 and half to him that ſhall ſue; and if the conviction ſhall 
5 be at the king's ſuit only, then the whole forfeiture ſhall 
n be to the king.— Provided, that the buying of any corn, 
a | fiſh, butter, or cheeſe, by any ſuch badger, lader, kidder, 
1 N or carrier, as ſhall be allowed to that office by three juſtices 
5 | of the county where the ſaid bad zer, lader, kidder, or car- 
[1 | rier ſhall dwell; which ſhall fell or deliver in open fair or 
as market, or to any other victualler, or to any other per- 
or | ſon, for the proviſion of his houſe, all ſuch corn, grain, 
of : butter and cheeſe, as any ſuch perſon ſhall buy or cauſe to 
ft ; be bought, and that within one month next after he ſhall 
in ; ſo buy any ſuch corn, grain, butter or cheeſe, ſo that the 
he 


fame be bought without foreſtalling: And provided that it 
VoI. I. 
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Badgers. 


ſhall be lawful to every perſon allowed by three juſtices of 
the county where he ſhall dwell, to buy (otherwiſe than 
by foreſtalling) corn, grain, or cattle, to be carried coaſt- 
wiſe. 

And by the fame ſtatute, if any perfon ſhall buy any 
oxen, ronts, ſteers, kine, heifers, calves, ſheep, lambs, 


goats, or kids living, and ſell the ſame again alive, unleſs 


he keep and feed the ſame for five weeks in his own houſes, 

ground, ferm-ground, or in ſuch ground where he hath 

the herbage or common of paſture by grant or preſcription; 
every ſuch perſon, ſo buying and ſelling again, ſhall forfeit 

"double the value of the cattle or things ſo bought and ſold 
again, to be recovered and applied as aforeſaid. Provided, 
that it ſhall be lawful to every perſon, known for a com- 
mon drover, being licenſed in writing by three juſtices 
(1 ©.) of the county where the ſame drover ſhall be moſt 
abiding and dwelling, to buy cattle in any ſuch counties 
where drovers have been wont in times paſt accuſtomably 
to buy cattle at their free liberty and pleaſure, and to ell 
the ſame (as is aforeſaid) at reaſonable prices, in common 
fairs and markets, diſtant from the place where he bought 
the ſame forty miles at the leaſt; fo that the ſame cattle 
be not bought by foreſtalling. 

The ſame licences not to continue above one year, un- 
teſs renewed, 

2. But by the 5 El. c. 12, No drover of cattle, badger, 
lader, kidder, carrier, buyer, or tranſporter of corn or 
grain, butter and cheeſe, ſhall be licenſed to thoſe offices, 
but only in the general and open quarter ſeffions of the 
peace to be holden in the ſhire where ſuch perſon dwelleth 
and hath dwelt for three years next before the teſte of his 
licence; and only ſuch perſon ſhall be licenſed, who is or 
hath been a married man, and is at the time of granting 
the licence an houſhoulder, and not an houſhold ſervant, 
nor retainer to any perſon, and of the age of 30 years at 
the leaſt : which licences ſhall bear date of the day and place 
where the ſeſſions was holden, and ſhall be ſigned and ſealed 
with the proper hands and ſeals of three of the ſaid juſtices 

'{1 2.) being preſent at the ſame ſeſſions: on pain that 

every perſon, who ſhall take licence contrary to this ordi- 
nance, ſhall forfeit 5 J. to be recovered and applied in man- 
ner as is aforeſaid : and all licences otherwiſe granted ſhall 
be void. /. 4, 5. 

And the juſtices in the ſaid ſeſſions ſhall take recognizance 
cf fuch perſons licenſed, that they nor any of them {hall 
by colour of their licence forcitall or ingroſs, or otherwiſe 
practice er de any thing contrary to the tenor and true 

meaning; 
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Badgers. 


meaning, or in defrauding the ſaid former ſtatute, or of 
any matter or thing therein contained. /. 6. | 

Which ſaid licences and recognizances ſhall be written 
by the clerk of the peace or his deputy, and by no other 
perſon ; who ſhall have for making out every ſuch licence 
12 d. recognizance 8 d. and for regiſtring the ſaid licence 
and recognizance 4d. at the moſt : for which, he ſhall write 
all the names, ſurnames, and dwelling places of the perſons 
licenſed, with a brief declaration or entry of the licence, 
and of the day, time, and place where ſuch licence was 
granted ; which book he ſhall have at every ſeſſions, to be 
there inſpected. id. 

Provided, that no perſon ſhall, by authority of any ſuch 
licence, buy any corn or grain out of open fair or market 
to ſell again, unleſs he ſhall be thereunto licenſed, and have 
ſpecial and expreſs words contained in his licence, that he 
may ſo do; on pain to forfeit for every time that he ſhall 
do to the contrary 5 J. to be recovered and applied as afore- 
ſaid. J. 7. | 

And all licences ſhall continue for one year only from 
the date thereof. /. 4. 

Provided, that nothing herein contained ſhall prejudice 
the liberty of any city or town corporate, but that they 
may licenſe purveyors for the proviſion thereof, as they 
might have done before. ſ. . 

Provided alſo, that nothing herein contained ſhall be in 
any wiſe hurtful or prejudicial to any of the inhabitants 
within the counties of J/e/tmorland, Cumberland, Lancaftcry 
Cheſter, and York; but that they may do, as heretofore they 
have lawfully uſed to do. /. 10. 

3. But by the 13 El. c. 25, No perſon ſhall be a buyer, 
badger, kidder, or carrier of corn, cattle, butter, cheeſe, 
and ſuch like kind of victual, in none other manner not 
form, than is contained in the ſtatute of 5 El. nor ſhall 
be any other ways admitted or licenſed to be a buyer, badger, 
kidder, or carrter, as is aforeſaid, than is mentioned and 
appointed by the ſaid ſtatute; any thing in this, or any 
other act heretofore to the contrary notwithſtanding. /. 20, 

What was mentioned in this act to the contrary before, 
was only the revival and perpetuating of the ſtatute of the 
5% 6£4.6. c. 14. which, being temporary, had then ex- 
pired, And this feemeth to conduct us to the true mean— 
ing of this clauſe in the ſtatute of 13 E/iz, and conſequently 
to ſettle a point much controverted ; namely, whet oblt- 
gation lies upon drovers and badgers in the ſaid five nor- 
thern counties to be licenſed according to the aforeſaid ſta- 
tute of the 5 El. c. 12. And the opinion ſeemeth at laſt to 
L.A have 
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Badgers. 


have prevailed, that by virtue of this clauſe, they are brought 
under the ſame regulations of the ſtatute of 5 Eliz. c. 12. 
concerning licences, with the inhabitants of the other coun- 
ties; from which, before, by the exception in the ſaid ſta- 
tute they had been exempted. But the obſervation above- 
mentioned will perhaps lead us to a different conſtruction, 
which is this: The ſtatute of 5 & 6 Ed. 6. c. 14. direct- 
ing perſons to be licenſed by three juſtices generally (with- 
out the formalities required afterwards by the 5 El. c. 12.) 
was, as appears upon the face of it, temporary; and after 
ſeveral continuances, did expire in the 8th year of queen 
Elizabeth, Which act being expired, the ſole buſineſs of 
licenſing then reſted upon the flatute of 5 Eliz. out of which 
the inhabitants of the ſaid northern counties were excepted, 
and conſequently were then under no obligation to take 
any licences at all. Now the ſtatute of the 13 Elix. re- 
viving the ſaid ſtatute of 5 & 6 Ed. 6. brought the ſame as 
it were over the head of the ſtatute of the 5 Eliz. and con- 
ſequently being now become in its courſe ſubſequent to the 
ſtatute of the 5 Eliz. it would have altered the ſaid ſtatute 
of 5 Elix. in matters wherein they are contrary ; and there- 
fore to reſtore the ſtatute of the 5 £1:z. to its authority and 
influence (after the revival or continuance of about 15 
other acts of parliament, and divers other matters there 
treated of) a clauſe 1s put in at the end, referring to the 
act of 5 & 6 Ed. 6. c. 14. which at the beginning had 
been revived and perpetuated ; namely, that notwithſtand- 
ing ſuch revival, no perſon ſhall be licenſed otherwiſe than 
by the ſtatute of the 5 Eliz. fo that the caſe ſtands, as if 
the ſtatute of 5 & 6 Ed. G. had been perpetual from the 
beginning, and as if the ſtatute of 13 Eliz. had not been 
made; and conſequently, upon the two ſtatutes of 5 & 6 
Ed. 6. c. 14. and 5 Elix. c. 12. the inhabitants of the 
ſaid northern counties are not to be licenſed according to 
the ſaid ſtatute of 5 Eliz. c. 12. (for they are excepted out 
of it); but they are to ds as before they had © lawfully ” 
uſed to do, that is to ſay, they are to be licenſed according 
to the ſtatute of 5& 6 Ed. G. c. 14. namely, badgers, laders, 
kidders, carriers, and tranſporters coaſtwiſe, by three ju- 
ſtices, generally, out of ſeſſions; and drovers, by three ju- 
ſtices, one whereof is to be of the quorum ; and without 
the formalities of age, marriage, three years inhabitancy, 
being houſholders, and the reſt, as is required of others by 
the 5 Elix. 

But there is another great doubt, whether perſons who 
buy corn, and make the corn into meal, and then ſell the 
mea], are perſons by theſe acts required to he licenſed, Ar- 
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Badgers. 


guments for the negative, are; that the ſtatute of Ed. 6. 
only requires perſons to be licenſed, who buy corn and 
fell the ſame gain, that is, fell the corn (as it ſcemeth), 
and not the corn manufac Hurd And if the ſtatute meant 
otherwiſe, then bakers who buy meal, and convert the ſame 
into bread, and fell the bread, would be ingroflers; and 
ſo in all other kinds of manufacture of dead victuals. And 
that the ſtatute did not intend to include ſuch manufactures 
of corn, altho' unlicenſed, under the denomination of in- 
groſſers, ſeemeth to be implied, in that the licence it ſelf 
can only impower them to (ell the corn again within one 
month after it was bought ; which, in the caſe of making 
corn into malt in particular, is not applicable, foraſmuch 
as a longer time than this is required in the operation. 


Licence of a badger on the 5 & 6 Ed. 6. c. 14. 
and 5 El. c. 


TT | T the general quarter ſaſſians of the feace 
held at — in and fer the ſaid caun- 
ty, this day of in the year 0 - 


Me. A. B. C. D. and E. F. eſquires, Juſtices of the peace ſor 

the ſaid county (one whererf is of the Querum) have licenſed, 
and by theſe preſents do licenſe and admit B. B. of in 
the ſaid county, being upwards of thirty years of age, and be- 
ing aljo a married mon [or, a wid: wer |, and an houſhilder, 
and having been an inhabitant in the ſaid county for three 
years now "af paſt, to be a badger, lader, kidder, carrier, 
and buyer, of corn and grain | butter and "cheeſe, or as the 
caſe ſhall be], for the ſpace of one whole year from the date 
hereof, to buy corn and grain [butter and cheeſe] in open fair 
or market, and without foreſtailing ; and to ſell or deliver the 
fame again in open fair or market, or to an: y victualler or other 
perſon for the proviſion of his houſe, within one month after 
he el have 7 2 ught the fc ame; fo as be prattiſe the ſaid 
buſineſs according to the true intent and meaning of the ſlatute 
made againſt regraters, fore/tallers, and „ Ve s, and not 
otherwiſe, Given under our haiids and ſeals the day and year 


fer- aid. 


If it is for carrying coaſtwiſe, then it may run thus: 


— to be a tranſporter F corn and grain, fer the ſpace 
of one whole year from the dute Here, to J. uy corn and grain, 
64 ry thau by foręſtallis 25 and to trans rt and c 1 
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Badgers. 


fame; fo as he do without fraud or covin His er embark the 
ſaid corn or grain within forty days next after he ſhall have 


bought the ſame, or taken covenant or promiſe for the buying 
thereof; and with ſuch expeditin and diligence as wind and 
weather will permit, do carry and tranſport the ſame to ſuch 
port or place as his cocket ſhall declare; and there do d\ſbark, 
unlade, and ſell the ſame; and do bring a true certificate 
thereof from a juſtice of the peace of the county, or the mayor 
er bail:fF of the town corporate where the ſame ſhall be unladen, 
and alſo of the cuſtomer of the port where ſuch unlading ſhall 
be, of the place and day where the ſaid corn or grain {ball be 
diſearked, unladen and ſold, to be directed to the cuſtomer and 
comptroller of the port where the ſame were embarked ; and 
fo as he prattiſe the ſaid buſineſs according to the irue intent 
and meaning of the ſlatute made againſt regraters, fore/tallers, 
and ingraſſers, and not otherwiſe, Given, &c. 


Licence of a drover, on the ſaid ſtatutes. 


— to be a common drover of cattle, to buy cattle in 
any ſuch ſhires or counties where drovers have been wont ac- 
cuſtomably to buy cattle, at his free liberty and pleaſure, ſo as 
the ſame be not bought by way of foreſtalling ; and to ſel! 
the ſame again in common fairs and markets, diffant from the 
place where he ſhall buy the ſame reſpectively forty miles at the 
leaſt ; ſo as he practiſe the ſaid bufineſs according to the true 
intent and meaning of the ſlatute made againſt regraters, fore- 


flallers, and ingroſſers, and not etherwiſe. Given, &c. 


Condition of the recognizance. 


HEREAS the abovelound A. D. is this day by us 

licenſed to be a common drover of cattle | badger, lader, 
kidder, carrier, buyer, tranſporter, of corn and grain, butter 
and cheeſe, or as the caſe is] for the ſpace of one whole year 
now next enſuing ; The condition of this recognizance is ſuch, 
that if the abgvebound A. D. ſhall not by colour of his ſaid 
licence, foreſtall or ingroſs, or otherwiſe practice or do any at? 
or thing contrary to the tenor and true meaning, or in defraud- 
ing of the ſtatute made againſt regraters, foreſtallers, and in- 
greſſers, or of any matter or thing therein contained; then this 
recoguzance to be void, otherwiſe of force. 


Badger's 
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Badger's licence in the five northern counties, on 


the 5 C6 Ed. 6. c. 14. 
Weſtmorland. 0 W three of his majeſiy's juftices of the 

peace for the ſaid county, do herehy 
licenſe and allow A. B. of in the ſaid county, to be a 
badger, lader, kidder, carrier, and buyer of corn and gram 
butter and cheeſe, or as the caſe ſhall be], for the ſpace ef 
one whole year from the date hereof, to buy corn and grain 
| butter and cheeſe] in open fair or market, and without fore- 
falling; and to ſell er deliver the ſame again in open fair or 
market, or to any viftualler or other perſon for the proviſian 
of his houſe, within one month after he ſhall have fo baught the 
ſame; ſo as he practiſe the ſaid buſineſs according to the true 
intent and meaning of the flatute made againſt regraters, fore- 


ftallers, and ingroſſers, and not otherwiſe. Given under our 


hands and ſeals, the 


day of 


Drover's licence in the five northern counties, on the 
5 & 6 E4.6. c. 14. 


Pens. W three of his majeſt)'s juſtices of the 


peace fer the ſaid county (one where- 
of is of the quorum) do hereby licenſe and allow A. D. of 
in the ſaid county, to be a common drover of cattle, 10 
buy cattle in any ſuch ſhires and counties [and fo on, as in the 
drover's licence above.] Given under our hands and ſeats, 
the day e in the year — 


in the year — 


And for theſe northern counties no recognizance is re- 
quired ; but they are otherwiſe puniſhable, if they exceed 
their licence, by the ſaid ſtatute of 5 & 6 Ed. 6. c. 14. 


A ſpecial licence to buy corn out of fairs or markets, may 
be the fame as the badgers general licences above; only 
inſtead of the words [to buy corn and grain, in open fair or 
market] may be inſerted theſe words [ buy corn and 
grain out of open fair or market] ; with ſuch other words, 


of reſtriction or limitation of ſuch licence, as ſhall be judged 
:2quilite, 


I 4 $3ail. 
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Bail. 


I. What it is. 

TI. Difference between bail and 3 

III. When a perſon may be diſcharged without bail. 
TV. Who may or may not be bailed. 

V. Who may bail, and the manner of it. 

VI. R-quiring exceſſive bail, 

VII. / ESL bail where it ought to be granted, 
VIII. Graniing bail where it ought to be denied. 
IA. Of bail bv» writ of habeas corpus. 

X. Acknowleoging bail in another man's name. 


I. What it is. 


AI L (from the french bailler, to deliver) ſignifies the 
delivery of a man out of cuſtody, upon the under- 
taking of one or more perſons for him, that he ſhall ap- 
pear at a day limited, to anſwer and be juſtified by the law. 


Hale's Pl. 96. 


II. Difference between bail and mainpriſe. 


The difference between bail and mainpriſe is, that main- 
pernors are only ſurety, but bail is a cuſtody; and there- 
fore the bail may retake the priſoner, if they doubt he 
will fly, and detain him, and bring him before a juſtice, 
and the juſtice ought to commit the priſoner in diſcharge 


of the bail, or put him to find new ſureties. Hale's 
Pl. 96. 


II. Where a perſon may be diſcharged without bail. 


If a perſon be brought before a juſtice, if it appears that 
no felony is committed, he may diſcharge him ; but if a 
felony be committed, tho? it appears not that the party ac- 
cuſcd is guilty, yet he cannot diſcharge him, but muſt com- 
mit or bail him, Hale's Pl. 98. 


77 
/ 


V. Ho may or may not be bailed. 


At th e common law, bail was allowed in all caſes but 
homicide; but now the ſtatute of the 3 Ed. 1, c. 15. di- 
recteth 


the ma 
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recteth what offenders ſhall be bailed, and what not. Hal:'s 
Pl. 97. 

It is true, the ſaid ſtatute only preſcribeth, who ſhall or 
ſhall not be let to bail by the /heriff'; but by the 1 & 2 P. 
& MM. c. 13. it is enacted, that no juſtice or juſtices of the 
peace ſhall let to bail or mainpriſe any perſon not repleviſa- 
ble by the ſaid ſtatute of 3 Ed. I. c. 15. 

Which ſtatute is as follows: Foraſmuch as fheriffs and 
others, which have taken and kept in priſon perſons detected of 
felony, and incontinent have let out by replevin ſuch as were 
not repleviſable, and have kept in priſen ſuch as were reple- 
viſable, becauſe they would gain of the one party and grieve the 
other; and foraſmuch as before this time it was not determined 
which perſons were repleviſable, and which not, but only thoſe 
that were taken for the death of a man, or by commandment of 
the king, or of his juſtices, or for the foreſt : It is provided, 
that ſuch priſoners as before were outlawed, and they which 
hade abjured the realm, provors, and ſuch as be taken with 
the manner, and thoſe which have broken the king's priſon, 
thieves openly defamed and known, and ſuch as be appealed by 
provors fo long as the pr ovors be living, (if they e be not of goed 
name,) and ſuch as be taken for houſe burning fe elamoufly done, 
or for falſe money, or for counterfeiting the king's ſeal, er per- 
fons excommunicate taken at the requeſt of the biſhop, or for 

manifeſt offences, or for treaſon touching the king bimſelf, Hall 
be in uo wiſe repleviſable by the common torit, nor without writ. | 
But ſuch as be indicted of larceny by inqueſt taken before ſbe- 
riffs or ail by their office, or of ght fuſpicton, or for petit 
larceny, that amounteth not above the value of 12 d. if they 
were not guilty of ſome other larceny afer We, or gully of re- 
ceipt of felons, or of commanument, er As, or of aid in 
lony done, or guilty of ſome other treſpaſs for which one = 
nat to loſe life nor member, and a man 4 ppealed by a prover af- 
ter the death of the prover ( (if he be no commen thief ner de- 
famed), ſhall from hencefarth be Ie out by ſuficient ſurety, 
whereof the ſheriff wil be anſwerable, and that without giving 
ewght of their goods. 


Sheriffs and others] That is to ſay, ſheriffs and gaolers 
that have cuſtody of gaols ; ſo that this act extends not to 
any of the king's juſtices or judges of any fuperior courts 
of juſtice, 2 Inſt. 185. But by a ſubſequent ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. 


But only thoſe &c.] Here are firſt ſet down four ſorts of 
perſons which before this act were not bailable by the com- 
mon writ de homine replegrands : 
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1. Thoſe that were talen for the death of a man] By the 
ancient law of the land, in all caſes of felony, if the party 
accuſed could find ſufficient ſureties, he was not to be com- 
mitted to priſon ; but afterwards it was provided by parlia- 
ment, that in caſe of homicide the offender was not bail- 
able. 2 Iuſt. 186. 

And even if a perſon hath dangerouſly wounded another, 
the juftice ought to be very cautious how he takes bai], till 
the year and day be paſt; for if the party die, and the of- 
fender appear not, he is in danger of being ſeverely fined, 
1 Haw. 138. 

And this ſtatute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which happens by miſad- 
venture or in ſelf defence: And it ſeems agreed, that ju- 
ſtices of the peace, who have power at this day to bail a 
man arreſted for a light ſuſpicion of homicide, cannot bail 
any ſuch perſon for manſlaughter, or even excuſable homi- 
cide, if it manifeſtly appear that he was guilty of the fact, 


let it be ever ſo plain that it cannot amount to murder. 
2 Haw. 95, 105. 


2. Or by commandment of the king] That is, by matter 
of record in one of his courts, according to law; and not 
an extrajudicial commandment. 2 It. 186, 187. So alſo 
it is provided in the petition of rights 3 Car. that no perſon 
{hall be detained in priſon by the king's ſpecial command, 
without cauſe certified, 

And becauſe ſome courts, as the king's bench, are be- 
fore the King, and ſome before his juſtices, therefore the a& 
faith, by commandment of the king, and the next words be, 
or of his juftices, 2 Inſt, 186. X 


3. Or of his juflices] That is, of any of the courts of 
Meſiminſter, or juſtices of affize. 2 Haw. 96. 


4. Or for the foreſt] But as to impriſonment for offences 
in foreſts, the law hath been much mitigated by later ſta- 
tutes. 2 Haw, 98. 


All theſe four are excepted out of the common writ 4e 


. Somine replegiando, that the ſheriff in his county court, which 


is not a court of record, ſhall not replevy any of theſe four 
that are committed, altho' it ſhould be by an unlawful com- 
mitment ; but the ſuperior courts at F:/tminfter, upon an 
habeas corpus, ſhall do juſtice to the party in all theſe four 
caſes, 2 Inft, 187. 

Next, the act doth further provide, that theſe kinds of 


priſoners hereafter following (being 13 in number) ſhall not 
be repleviſable : 


1. Such 


I. 


lawed 


for tt 

indiffe 

convi 
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1. Such priſoners as before were outlawed] Perſons out- 


lawed are attainted in law, and therefore are not bailable ; 


for the intendment of the law is, that the perſon ſtandeth 
indifferent whether he be guilty or ne; and not if he be 
convicted or attainted. 2 It. 188. 


2. And they which have aljured the realm] For theſe alſo 
are attainted upon their own confeſſion, and therefore not 
bailable at all by law. 2 1. 188. 


3. Provors] A provor, or approver, is a perſon that con- 
feſleth the felony with which he is charged, and under- 
takes to prove another guilty of the ſame crime ; which if 
he does, he faves his own life, otherwiſe he ſhall be imme- 
diately executed, And the reaſon why they are not bail- 
able is, becauſe they are guilty by their own confeſſion, 
and therefore they do not ſtand indifferent, 2 I. 188. 

But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, for that they can- 
not aſſign a coroner. #Hale's Pl. 102. 


4. And ſuch as be taken with the manner] For in this 
caſe likewiſe, he ſtandeth not indifferent whether he be 
guilty or no, being taken with the mainer, that is, with 
the thing ſtolen as it were in his hand, anciently called 
handhabbend, and the like was anciently called backberend, 
as a bundle or fardle at his back; which was uſed to ſignify 
manifeſt theft. 2 nf. 188. 


5. And thoſe which have broken the king's priſon] Here 
are two offences; firſt, his breaking of the priſon, for it 
is preſumed that he who is innocent will never break pri- 
ſon : and ſecondly, his flying, becauſe he confeſſeth the fact 
who flies from judgment. 2 Int. 188. 


6. Thieves openly defamed and known] Who, as it ſeems, 
ought not to be bailed for any freſh felony, whereof there is 
probable evidence againſt them. But this ſeems in a great 
meaſure to be left to the diſcretion of the perſon who has 
power to bail them, who on conſideration of the circum- 
ſtances of the whole matter, and the probabilities on both 
ſides, if he finds it reaſonable ſtrongly to preſume them 
to be guilty, ought not to bail but commit them, 2 Haw. 
99. 

7. Such as be appealed by provers, fo long as the provers 
be living, if they be nat of good fame] The appeal of the ap- 
prover is forcible againſt the appellee, becauſe the approver 
confeſſeth himſelf guilty of the ſame felony, and therefore 
it lerveth in nature of an indictment againſt the appellee, 


0 
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ö ſo long as the approver liveth, unleſs the appellee be of may 
1 good fame, 2 ut. 188. : 
8. And ſuch as be taken for houſeburning felontouſly done) Peri: 
This was felony by the common law. 2 4. 188. lords 
1 9. Or for falſe money] This was treaſon by the common fangi 
| law, 2 Inſt. 188. take: 
| 10. Or for counterfeiting the king's ſeal] This was alſo Ty 
treaſon by the common law. 2 /n/t. 188. ets 
1 11. Or per ſons excommunicate, taken at the requeſt of the 5 
biſhip] That is, he that is certified into the chancery by the 775 r 
| biſhop to be excommunicated, and after is taken by force f | 
| of the king's writ of excommuntcato capiendo, is not bailable: SF 
For in ancient times men were excommunicated but for he- 3 
reſies, or other heinous cauſes of eccleſiaſtical cognizance, of 1 
and not for ſmall or petty cauſes; and therefore in thoſe Th 
caſes the party was not bailable by the ſheriff or gaoler whe 
without the king's writ ; but if the party offered ſufficient | larc 
caution de parendo mandatis eccleſiae in forma juris, then 189 
ſhould the party have the king's writ to the biſhop to ac- 7 
cept his caution, and to cauſe him to be delivered: And if | ſuc 
the biſhop will not ſend to the ſheriff to deliver him, then | the 
ſhall he have a writ out of the chancery to the ſheriff for | ner 
his delivery: Or if he be excommunicated for a temporal | and 
eauſe, or for a matter whereof the eccleſiaſtical court hath N but 
no cognizance, he ſhall be delivered by the king's writ it f 
without any ſatisfaction. 2 1ſt. 189. bai 
12. For manifeſt offences] Which ſeems to be underſtood 
| of inferior crimes of an enormous nature under the degree the 
0 of felony ; as dangerous riots, exorbitant reſcouſes, miſ- | 
bel priſion of treaſon, premunire, and ſuch like heinous offen- | Tj 
ees. Yet it ſeems to be in a great meaſure left to diſcre- | 
tion, to judge in what cafes their crime is fo flagrant and thi 
4 enormous, that they ought not to have the benefit of it. ſet 
1 2 Haw. g. | "8 
| 13. Or for treaſon touching the king himſclf] By the com- IC 
F mon law, a man accuſed or indicted of high treaſon, or 
4 of any felony whatſoever, was bailable upon good ſurety, 10 
* | until he were convicted ; for at common law, the gaol lif 
, was his pledge or ſurety, that could find none, 2 Inſt. | th 
b 189. or 
" Shall be in no wiſe repleviſable by the common writ, ner : en 
. without writ | That is, the ſheriff thall not replevy them by 2 
| the common writ de homine replegiands, nor without writ, k 
11 that is, ex officto But all or any of theſe may be bailed in | 5 
[3 the king's bench, 2 /r . 189. | 
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Next the act ſetteth down ſeven kinds of offenders that 


of may be bailed : 
1. Such as be indifted of larceny by inqueſts taken before 
e] ſheriffs or bailiffs] That is, before ſheriffs in their torns, or 
lords in their leets, or thoſe that have infangthief and out- 
n fangthief; that is, who bave the privilege to judge thieves 
taken within their fee, or thieves dwelling within their ma- 
0 nor and taken for felony out of their fee. Vet this is ex- 
pounded that they be of good fame. 2 J. 190. 
bo 2. Or of light ſuſpicion] But if the preſumption be ſtrong, 
by or the defamation great, the juſtices may refuſe to bail him. 
* Hale's Pl. 102. And this is expounded alſo that they be 
q: of good fame. 2 Ist. 190. 
I 3. Or for petit larceny that amounteth not abome the value | 
e, F 12 d. F they were not guilty of ſome other larceny aforetime] | 
ſe This act divideth larceny into two kinds; grand larceny, 
er when the thing ſtolen is above the value of 12 d. and petit 
it larceny, when it is of the value of 12 d. or under. 2 ff. 
1 189, 
p- And it ſeems to be agreed, that there is no neceſſity that 
if ſuch perſons be of good fame; yet upon the conſtruction of 
n | the whole ſtatute, if ſuch perſons be taken with the man- 
Ir | ner, or confeſs the fact, or their crime be otherwiſe open 
al and manifeſt, it feems that they ought not to be bailed ; 
h N but if there be any colour of probability for their innocence, 
it it ſeems moſt agreeable to the intention of the ſtatute to 
bail them. 2 Hawk, 101. 
d 4. Or guilty of receipt of felons] Theſe are acceſſaries after 
e N the fact, 2H. 100. 
8 5. Or of commandment, or force, or of aid in felony done] 
4. Theſe are acceſſaries before the fact. 2 H. H. 100. 
1 But acceſſaries to felonies are not to be bailed, unleſs 
d they be of good reputation: And it ſeems at this day to be 
t. ſettled, that where there are ſtrong preſumptions of guilt, 
ſuch acceſſaries are not bailable by this ſtatute, 2 Haw. 
* | IO2, 
C 6. Or guilty of ſome other treſpaſs, fir which ane ought 
j not to loſe life nor member] But it ſeems reaſonable to qua- 
lify the generality of thi; expreſſion, with this limitation, 
6 that ſuch accuſation ought to be either on a light ſuſpicion, 
| or elſe that the offence be inconſiderable, or that it be not 
r excluded from bail by ſome ſpecial act of parliament. 
* | 2 Haw, 99. 2 H. H. 135. 
l | 7. And a man appealed by a provor, after the death of the 
| $rover, if be be ns comman thief, ner defamsd] And by parity 
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of reaſon, he may be bailed, if the approver waive his ap- 
peal, or be vanquiſhed. 2 Haw. 98. 


Be let out by ſufficient ſurety] If a juſtice take inſufficient 
ſurety, and the party appear not, he is finable by the judge 
of aſſize. H. P. 97. But if the priſoner appear thereupon, 
the juſtice is ſafe. 2 Haw. 89. 

And if a perſon who has power to take bail, be ſo far 
impoſed upon, as to ſuffer a priſoner to be bailed by inſuffi- 
cient perſons, it is ſaid, that either he, or any other perſon 
who hath power to bail him, may require the party to find 
better ſureties, and to enter into a new recognizance with 
them, and may commit him on his refuſal, for that inſuffi- 
cient ſureties are no ſureties. 2 Haw, 89. 

And the perſon who is to take the bail, may examine 
them on their oaths concerning their ſufficiency. 2 Haw, 
$9.4. p25. 

It is to be obſerved, that the aboveſaid ſtatute extends 
only to bail in criminal offences, and therefore gives no 
power at all to juſtices of the peace to bail any perſons on 
proceſs in civil actions, or for contempts to ſuperior courts, 
2 Haw. 100. 

There are furthermore many ſtatutes, which prohibit 
bail and mainpriſe in very many caſes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 
titles which treat of thoſe matters. 

And where a ſtatute ordaineth, that an offender ſhall be 
impriſoned at the king's will or pleaſure, there the priſoner 
cannot be bailed, till he hath redeemed his liberty by ſuch 
fine or ranſom as ſhall be aſſeſſed by the king's juſtices in 
his courts. Dalt. c. 167. 

Altho” a perſon be committed to be detained without 
bail or mainpriſe, yet if the offence be by law bailable, he 
that hath power of bailing may bail him. 2 H. H. 135, 


V. o may boil, and the manner of it. 


By the common law, the ſheriff and every conſtable, 
being conſervators of the peace, might have bailed one ſuſ- 
pected of felony ; but this authority is transferred from them 
to the juſtices of the peace by ſeveral ſtatutes, Zomb. 15. 

And it ſeems to be a good general rule, that fo far as 
any perſons are judges of any crime, ſo far they have 
power of bailing a perſon indicted before them of ſuch crime: 
And upon this ground it ſeems clear, that any two juſtices 
(1 A.) may of common right bail perſons indicted at the 
kilons, for that any two ſuch juſlices may hear and de- 
termine 
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termine the indictment. Alſo it hath been holden, that 
any one juſtice hath the like power; and this ſeems to be 
implied by the ſtatute of 1 R. 3. c. 3. which giving one 
juſtice power of bailing perſons arreſted for felony, in lite 
form as if ſuch perſons had been indicted at the ſeſſions, clearly 
ſuppoſes, that if ſuch perſons had been indicted at the ſeſ- 
ſions, they might have been bailed by any one juſtice. And 
if any one juſtice had ſuch power, before the ſtatutes ſpe- 
cially relating to the power of juſtices in granting bail, it 
ſeems that he hath ſtill the fame power in relation to per- 
ſons ſo indicted of any bailable crime under the degree of 
felony, becauſe the ſaid ſtatutes ſeem not to reftrain him in 
any ſuch cafe, under the degree of felony, from any power 
which he lawfully might claim before. 2 Haw. 103. 

But it ſeems difficult to maintain the power of one juſtice 
to bail a perſon, for any crime before indictment, unleſs by 
fome ſtatute it be limited to the conuſance of one juſtice, 
or unleſs it be an offence directly tending to the breach of 
the peace, the bailing of perfons for which feems properly 
to come under their conuſance as conſervators of the peace. 
2 Haw. 105. 

And Mr. Dalton fays, if it is not in caſe of felony, it 
ſeemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordered in particular inſtances by 
ſome ſpecial ſtatute. Dal. c. 12. 

And it ſeems to be agreed, that any one juſtice might 
always in his difcretion either bail or impriſon one who has 
given another a dangerous wound, according as it ſhall ap- 
pear from the whole circumftances that the party is moſt 
likely to live or die; for that every fuch juſtice being a 
principal conſervator of the peacs, the offence at preſent 
being only an enormous breach thereof, and no felony, ſeems 
properly to come under his conuſance. 2 Haw. 103. 

But by 1 & 2 P, & M. c. 13. If a perſon be arreſted 
for manſlaughter, or felony, or ſuſpicion thereof, being bail- 
able by law, he ſhall not be let ta bail or mainpriſe by any 
zuftices, but in open ſeſſions, except it be by two juſtices at the 
leaſt (1Q.), and the ſame to be preſent together at the time 
of the ſaid bailment : Which bail they ſhall certify in writing 
ſubſcribed or ſigned with their own hands, at the next general 
gaol delivery to be holden within the county where the perſon 
ſhall be arreſted or ſuſpected. 

And the jaid juſtices, or one of them, being of the quorum, 
When any ſuch priſoner is brought before them, for any man- 
flarghter or felony, before any bailment, ſhall take the exami- 
nation of the ſaid priſoner, and information of them that bring 
bim, of the fact and circum/tances theresf, and the ſame er as 
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Bail. 


mnch thereef as ſhall be material to prove the felony, ſhall put 
in writing before they make the bailment : Which examination 
together with the bailment, the ſaid juſtices ſhall certify at the 
next general gaol delivery to be holden within the limits of their 


* 
„ 


commiſſion. | | 4 
And the faid juſtices ſhall have peter to bind all ſuch ty vide 
recignixance as do declare any thing material to prove the f- C. 7 
fence, to appear at the next general gaol delivery, to give evi. | 4 
dence againſt the party on his trial: And ſhall certify the ſame call 
in like manner. | for i 
And any juſtice offending contrary to this act, ſhall on due petty 
proof by examination, be fined by the judges of aſſixe. prcro 
But in London, Middleſex, and in other cities and towns ball 
corporate, juſtices may let priſaners to bail, as they might be- mit! 
fore this act; but when they do bail, they are to take and cer- | of t 
tify the bail and examination as is here directed. IN 
expr 
VI. Requiring exceſſive bail. at g 
ei 
By the declaration of rights 1 VJ. fe. 2. c. 2. Exceſſive | et 
bail ought not to be required. be b 
king 
7 2 then 
VII. Denying bail where it ought to be granted. 47 6 
To refuſe bail where the party ought to be bailed (the ; 
party offering the ſame) is a miſdemeanor puniſhable not per] 
2 by the = of the party, but alſo by indictment, 7 1 
2 Haw, go. H. P. /. 
9 97 | ff 
VIII. Granting bail where it ought to be denied. | ſe * 
Admitting bail where it ought not, is puniſhable by the 2 
judges of aſſize by fine; or puniſhable as a negligent eſcape | bs : 
at common law. H. P. 97. | ve 
If the keeper of a priſon bail any not bailable, he ſhall * : 
loſe his fee and office; if another officer, he ſhall have three , * 
years impriſonment, and make fine at the king's pleaſure, | 
3£4. 1. c. 15 | * 
M. 18 G. 2. K. and William Clarke, eſquire, He as a Lvl 
juſtice of Surrey committed a man on ſuſpicion of ſtealing : 
a mare, and bound over the owner to proſecute, After- | Bat 
wards upen examining two other perſons, he admitted the : pin) 
party to bail. The proſecutor appeared at the aſſizes, and 7 


found a bill,. but the party accuſed did not appear. And : fn 

the court granted an information againſt the juſtice, de- 

claring they ſhoyld not haye bailed the man themſelves. | 

Str. 1216. | \ 
IX. Of 
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IX. Of bail by writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath pro- 


.vided a remedy in moſt cafes by the habeas corpus act 31 


C. 2. c. 2, The ſubſtance of which is briefly thus: 

If the commitment is ſw treaſm or felony, plainly and ſpe- 
cially expreſſed in the warrant commitment; alſo if any per- 
fon is committed and charged as acceſſary before the fat to any 
petty treaſon or felony, or upon ſuſpicion theresf, or with ſuf- 
picion of petty treaſon or felony, which petty treaſon or felony 
ſhall be plainly and ſpecially expreſſed in the warrant of com- 
mitment : In ſuch caſes the per ſon ſhall not be bailed on a writ 
of habeas corpus; otherwiſe he may be batted. 

Alſo if a perſon is committed for treaſon or felony ſpecially 
expreſſed, yet if be ſhall in open court the firſt week of the 
term, er fit day of aſſize, petition to be tried, and ſhall nat 
be indifed ſometinie in the next term or aſſixe after the com- 
mitment, he ſhall upon motion the laſt day of the term or aſſixe, 
be bailed, unleſs it ſhall appear to the judge upon oath that the 
king's witneſſes could not be produced within that time, and 
then i, he is not tried in the ſecond term or aſſize, he ſhall be 
diſcharged. | 
Previous to the aſereſaid bailment, the priſoner or ſome 
perſon on his behalf, ſhall demand of the officer. or keeper, a 
true copy of the warrant of commitment, which be ſhall deliver 
in fix hours, on pain of 100). to the party grieved, fer the 
firft offence, and 2001. and forfeiture of his office for the 

econd, 

Then application is to be made in writing, by the priſoner or 
any perſon for him, att:fted and ſubſcribed by two witneſſes 
who were preſent at the delivery theresf,, te the court of chan- 
cery, king's bench, common pleas, or exshequer, or if out of 
term time, to the lord chancellor or one of the judges; and a 
copy of the warrant of commitment ſhall be produced before 
them, or oath made that ſuch copy was denied, 

But if any perſon hath wilfully neglected Ly the ſpace of t 
terms to apply for his enlargement, he ſhall not have a habeas 
corpus granted in the vacation. 

This being dane, the lord chancellor, or judges reſpectiveq, 
Hall award an habeas corpus under the ſeal of the court, on 
pain of 5001, to be marked in this manner, Per ſtatutum 
triceſimo primo Caroli ſecundi regis, and fgned by the per- 
fon that awards the ſame ; and fhall be directed to the efficer 
or keeper, returnable immediate. 
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And the charges of bringing the priſoner all be aſcertained 
by the judge or court that awarded the writ, and inderſed 
thereon, not exceeding 12 d. a mule. 

Then. the writ ſhall be ſerved on the. keeper ar left ot the 
gaol with any of the under-officers ; and the charges ſo indorſ- 
ed, ſhall be paid or tendered to him, and the priſoner ſhall 
give band to pay the charges of carrying him back if he ſhall be 
remanded, and that he will not make any eſcape by the way, 

This done, the officer ſhall within three days after ſervice 
(F it is within twenty miles) return the writ, and bring the 
body, and ſball then likewiſe certify the true cauſe of the im- 
priſanment; if above twenty miles and leſs than an hundred, 
then within ten days ; if above an hundred, then within twenty 
days ; on like pain us before. 8 

But after the aſſiaes are procloimed for the county where the 
priſoner is detained, he ſhall not be removed. 

Den if it ſhall appear to the ſaid lord chancellor or judges, 
that the priſoner is detained on a legal proceſs, order, or war- 
rant, out of ſome court that hath juriſdiction of criminal mat- 
ters, or by warrant of a judge or juſtice of the peace for 
matters for the which by law he is not bailable; in ſuch caſe 
the priſoner ſhall not be diſcharged. | 

If be fhall be diſcharged, he ſhall thereupon enter into re- 
cognizance to appear on his trial; and the writ, and return 
thereof, and recognizance ſhall be certified into the court where 
the trial muſt be, 

But perſons charged in debt, or other action, ar with pro- 
ceſs in any civil cauſe, after their diſcharge fir a criminal 
offence, ſhall be kept in cuſtody for ſuch other ſuit. 

And perſons fo jet at large, ſhall not be recommitted for the 
fame offence, unleſs by arder of court ; on pain of 5001. to the 
party grieved. | 

I wo things I ſhall obſerve upon this ſtatute: 

1. That altho' the conſtable by his own authority, with- 
out any warrant of commitment, may carry. an offender 
to gaol, and this was the method of ſecuring priſoners, 
before that there were any juſtices of the peace; yet ſince 
the inſtitution of that magiſtrate, it is better that they be 
carried beforc him, to be ſent by him to gaol by warrant of 


commitment; otherwiſe they have a right to be bailed upon 


this act, whatever the offence may be. 

2. That the warrant of commitment ought to ſet fortlf 
the cauſe ſpecially ; that is to ſay, not for treaſon or felony 
in general, but treaſon for counterfeiting the king's coin, or 
fclony fer ſtealing the goods of ſuch a one to ſuch a value, and 
the like; that ſo the court may judge thereupon, Whether 
; Of 


or no the offence is ſuch, for which a priſoner ought to be 
admitted to bail. | (UT If 


X. Acknowledging bail in another man's name. 


By the 21 F. c. 26, If any perſon ſhall acknowledge, or 
procure 10 be acknowledged, any bail in the name of any other 
not privy to the ſame ; he ſhall be guilty of felony without be- 
nefit of clergy. | 

In the name of any other] T. 6 G. Two people put in bail 
in feigned names, and becauſe there were no ſuch perſons, 
they could not be proſecuted for perſonating bail on this ſta- 
tute, So the court ordered them and the attorney to be ſet 
in the pillory, which was done accordingly. Str. 384. 

Bail taken before a judge is not within this ſtatute, till it 
be filed of record, 1 H. H. 696. But it is within the 
following ſtatute of 4 V c. 4. by which it is enacted, that 
any who ſhall perſenate another before thoſe who have authority 
to take bail, ſo as to make him liable to the payment of any ſum 
of money in that ſuit or action, ſhall be guilty of felony (but 
within clergy). | 


Form of bail. 


Weſtmorland: 22 it remembred, that on the=———day of 
— the year of the reign of 

A. O. of yeoman, A. B. of yeoman, 
and B. B. of — yeoman, came before us John Moore, 
efquire, and Richard Burn, cler t, two of his majeſ/ty's juſtices 
of the peace in and for the ſaid county, one whereof is of the 
quorum, and ſeverally acknowledged themſelves to owe to our 
faid lord the king, that is to ſay, the ſaid A. O. 20 l. and 
the ſaid A. B. and B. B. 101. each, to be reſpectiuely levied 
of their lands and tenements,. goods and chattels, if the ſaid 
A. O. hall make default in the performance of the condition 
indorſed, [or, undertoritten]. arg | 

John Moore, 

Richard Burn, 


The condition of this recognizance is ſuch, that if the withift 

[ above] bound A. O. hall perſonally appear before the juſtices 4 
eur ſovereign lord the king aſſigned to keep the peace withift the 
ſaid county, and likewiſe to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, 
at the next general quarter ſeſſions of the peace [or, before his 
majeſly's juftices of gaol delivery, at the next general gaol deli- 
K, 2 very] 
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very] to be Holden in and for the ſaill county, then and there to 
anſwer to our ſaid ſovereign lord the king, for and concerning the 
felonious taking and Jlealing of + the property of A.M. of 

_ yeoman, with the ſuſpicion-wheresf the ſaid A. O. 


ſtands charged before us the ſaid juſtices, andito do and receive 


what ſhall by the court be then and there enjoined him, and ſhall 
not depart the court without licence, then the above [within | 
written recopnizance ſball be void, - © © 


Or, if the party is in prifon, and ſo abſent, Lord 
Hale ſays, this is the true form from Lambard. 


Weſtmorland. DE it remembred, that en the - day 
of: in the————year of the reign 
0 befere us John Moore, eſſuire, and Richard Burn, 


clerk, two of the juſtices of our ſaid lord the king, aſſigned 
to keep the peace within the ſaid county, and one of us of the 
guorum, at Grimeſhill in the ſaid county, did come A. B. 
and B. B. of — in the ſaid county, yeomen, and tcok in 
bail until the next gaol delivery to be holden in the ſaid county, 
one A. O. of labourer, taken and detained in priſm 
the property 
and took upon themſelues each of the ſaid A. B. 
and B. B. under the penalty of 201. of good and lawful mo- 
ney of Great Britain, of the goods and chattels, lands and te- 
nements, of them and each of them, to the uſe of our ſaid 
lord the king, his heirs and ſucceſſors, to be levied, if the ſaid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 
before the juſtices of cur ſaid lord the king, aſſigned to deliver 
the faid gaol, to ſtand to right concerning the felony aforeſaid, 
QQccording to the law and cuſtom of England, Given under our 
\feals, &c. 


l : But the ſeal need not be, for they are judges of record; 
only it may be barely ſubſcribed by them: or thus, 


Taken and acknowledged the day and 
year aboyewritten, before us the 
aboveſaid 
John Moore, 


| Ri, Burn, 
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= And hereupon a warrant iſſues for his deliverance, 
5 | f thus: | 

e Weſtmorland, IO HN Moore, eſquire, and Richard Burn, 
all | clerk, two of the juſtices of — and one 
in f us of the quorum, 75 the keeper of his majeſty's aol at 


— mn the ſaid county,” greeting, " Feraſmuch as A. O. 
labourer, hath before us found ſufficient ſureties to 
d appear before the juſtices of gael delivery at the next general. 
gaol delivery to be hoſden in the ſaid county, to anſwer. to ſuch 
things as ſeal be then on the behalf of aur ſaid fovereign lord 


tay objected againſt him, and namely, to the felonicus, taking of 
ien (for the ſuſpicion whereof he was taken, and cenimit- 
rn, ted to your ſaid gael); Il e command you on the behalf. of aur 
ned faid ſovereign lord, that if the ſaid A. O. do remain in your 
the ſaid gaol for the ſaid — and for none other, then you fon bear 
B. to detain him any longer, but that you deliver him thence, and 
in ſulter him to go at large, and that upon the pain that will there- 
uy, on enſue. Given under our ſeals at Orton in the ſaid county,” 
ſon the day 77 in the JEar—, 
rt | 

B | Lord Hale ſays, the advantage of this latter kind of bail 
mo- is this, that it is not only a recognizance in a ſum certain, 
te- | but alſo a real bail, and they are his keepers, and may be 
aid | puniſhed by fine beyond the ſum mentioned in the recogni- 
laid | zance, if there be cauſe; and may reſeize him if they doubt 
ery, | his eſcape, and have him committed, and ſo be diſcharged 
ver of the recognizance. 
aid, | 


ar Bailiff. See Sheriff, 
Baker. Sce Bzead. 


Banks deſtroping. 


I, E VERY perverſe and malicious cutting down and ?owdike. 
breaking up of any part of the dike called new Poro- 

I dite in Marſbland in the county of Norfolt, and the bro- 

1 ken dike called Old field dite by Marfhland in the iſle of 

ff Ely, or of any other bank being parcel of the rind and up- 

'Y permoſt part of the ſaid country of Marſbland, made for 

the defence and ſalvation of the ſaid country of a: Jane, 
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Derizatlon. 


Piles ſor ſecuring 


Banks delkroping. 
ſhall be adjudged felony. And the ſeſſions may 18 75 
the ſame. 22 H. 8. c. 11. 

2. By the 6G. 2. c. 37. If any ertbn ſhall unlawfully 
and maliciouſly break down or cut down the bank of any 
river, or any fea bank, whereby any lands ſhall be over- 
flowed or damaged be ſhall be guilty of felony without 
benefit of clergy. .. 5. 

And the hundred ſhall make ſatisfaction for the damages, 
not exceeding '2c0/. as may be ſeen more at large under 
the title Black Act. 

3. And moreover, by the ſtatute of 10 G. 2. c. 32. 
If any perſon ſhall unlawfully cut off, draw up, or re- 
move and carry away any piles, chalk or other materials, 
driven into the ground, and uſed for the ſecuring any maiſh 
or ſea walls, or banks, in order to preyent the lands lying 
within the ſame from being overflowed and damaged; on 
complaint or information thereof made upon oath to an 
juſtice reſiding near the place, ſuch juſtice ſhall ſummon the 
party complained of, or ſhall iſſue his warrant to apprehend 
and bring ſuch perſon beſore him; and upon his appearance, 
or neglect to appear, he ſhall proceed to examine the fact, 
and upon due proof thereof made either by confeſſion, or 
oath of one witneſs, ſhall convict the offender ; who ſhall 
thereupon forfeit 20 J. half to the informer, and half to 
the overſeer for the uſe of the poor, to be Jevied bv diſtreſo 
and ſale: For want of ſufficient diſtreſs, to be committed 


to the houſe of correction, to be kept to hard labour for 
ſix months. / 5 


Bankrupt. 


I, [ ORD Coke ſays, that bangue in French ſignifies the 
ſame as menſa in Latin; and that route is a ſign or 
mark, as we ſay a cart route is the ſign or mark where the 


cart hath gone; and that metaphorically a bankrupt, or 


bangueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is leſt but a mention 
thereof. 4 Int. 277. 

But as the firſt bankers to us came from tach, it ſeemeth 
more probable that they brought their name along with 
them; and conſequently that the word bankrupt or bangqueroute 
cometh from the Italian Banco rotto, the bench being broken. 
The banker himſelf was fo called from the bench or table 
which he uſed, with his name inſcribed, and when he = 

£0, 
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Bankrupt. 135 


ed, his bench was broken. Which word rotto is what re- 
maineth in that country of the latin ruptus; all which, 
both word and metaphor, we preſerve in our language, 
when we ſay that a perſon is bankrupt, or that ſuch a one 
is broken. 55 | 
2. The deſcription of a bankrupt, within the ſeveral Deſcription of a 

ſtatutes brought together into one view, ſeemeth to be as — 
follows : Every perſon uſing the trade of merchandize, by way 
of” bargaining, excharge, bartry, cheviſance, or otherwiſe, in 
graſs, or by retail, or ſeeking his trade of living by buying and 
felling, or that fholl uſe the trade or profeſſion of a ſcrivener 
recerying other mens monies or eſtates into his truſt or cuſtedy, 
who [ball (1) depart the realm; or (2) begin to keep his houſe, 
or otherwiſe to abſent himſelf; or (3) take ſan&uary; or (4) 
ſuffer himſelf willingly to be arreſted for any debt or other thing 
| % grown or due for money delivered, wares ſold, or any other 
| 11/2. or laꝛuful cauſe er good conſideration or purpoſes ; or (5) 
| Sall ſuffer himſelf to be outlawed 3 er (6) yield himpelf to pri- 
ſon; or (7) willingly or fraudulently ſhall procure himſelf to be 
arre/ied, or his gords to be attached or ſequeſtred ; or (8) de- 
part from his dwelling houſe ; or (9) make any fraudulent grant 


or conveyance of his lands or goods, to the intent or whereby his 


| creditors ſhall and may be defeated or delayed for the recovery | 
| of their juſt debts ; or (10) ſhall obtain any protection, other E 
| than ſuch perſon as ſhall be lawfully protected by privilege of 3 
| Parliament; or (11) Hall prefer to any court any petition or bill 
| againſt any of his creditors, thereby endeavouring to inforce them 


to accept leſs than their juſt debts, or to procure time, or longer 
days of payment than was given at the time of their original 
contracis; or (12) being arreſted for debt, ball lie in priſon 
two months; or (13) being arreſted for 1001, or more, ſhall 
eſcape out of priſon, — ſha:l be adjudged a bankrupt ; (and in 
the ſaid caſes of arreſt, or lying in priſen, from the time of 
his firſt arrefl,}- I . e. 15. L . ©. 19. . 15, 
10 An. c. 15. ſ. J. | . 


Ving the trade of merchandize] But no perſon who ſhall 
| adventure any money in the #a/t- India company, and ſhall 
N receive his dividend in merchandize, and ſhall ſel} or ex- 
ö change the ſame, ſhall be judged thereby a merchant or tra- 
der within any ſtatute for bankrupts. 13 & 14 C. 2. 
F & 24. /. 3, 4. 
{ Seeking his trade of living by lying and ſelling] He that 
i f buys only, or ſells only, is not within this deſcription, 
: 4 Read. Bankr. 
5 | Alſo no farmer, grazier, or drover of cattle, ſhall be 
; 1 deemed a bankrupt. 5 G. 2. c. 30. f. 40. 

1 E 4 Alſo 
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Alſo an innkeeper is {aid not to be a trader within theſe 


ſtatutes. 1 Salk, 110. 
It is likewiſe held, that a taylor is not within the ſta- 
tutes of bankruptcy, becauſe he gets not his living by buy. 
ing and ſelling ; but ſhoemakers, weavers, diers, tanners, 
and bakers have been held to be within the. faid ſtatutes, 
Read. Bankr. | 
Moreover, ſuch farmer, if he ſhall deal in wool, hops, 
or the like, ſhall be deemed a bankrupt ; otherwiſe any per- 
ſon by taking a farm, might avoid the ſtatutes, Alſo, an 
innkeeper, it he ſhall buy corn, and ſell the ſame again in 
quantities which are not conſumed in his houſe, may be- 
come a bankrupt. And in the caſe of Mays and Archer, 
E. 8 G. A farmer who planted potatoes, but withal bought 
divers large quantities of potatoes, and ſold the ſame again, 
was adjudged a bankrupt., Str. 5 13. 


Receiving other mens monies or eftates into his truft or cuſtody] 
Bankers, brokers, and factors are within this deſcription, 
5&3. c. 30. . 30. 

But no receiver general of any taxes granted by act of 
parliament, ſhall be deemed a bankrupt. 5 G. 2. c. 30, 


. 40. 
Begin to keep his houſe, or otherwiſe to abfent himſelf.] Tf 


a man Keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt; but if he conceals him- 
ſelf within his houſe for a day or hour, to delay or defraud 

his creditors, he is a bankrupt. 1 Bac, Abr. 250. 
For what devtsa 3. But notwithſtanding that a perſon may have commit- 
In Ba” ted any of the abovefaid acts of bankruptcy, yet neverthe- 
what is to be leſs no commiſſion of bankrupt ſhall be iſſued, on the petition of 
3 previous one or more creditors, unleſs the ſingle debt of ſuch creditor, or 
ns of two or more being partners, ampunt io 100 1. or of two 


ſuch creditors petitioning amount to 1501. or of three or more 
to 2001. | | 

And the creditor or creditors petitioning, ſhall before the 
commiſſion ſhall be granted, make affidavit before a maſter 
in chancery (to be fled with the proper officer) of the truth 
of the debt, and ſhall alſo-give 2007, bond to the lord 
chancellor for proving the debt as well before the commiſ- 
ſioners, as upon a trial at law, if the due ifluing of the 
commitſon ſhall be conteſted, and alſo for proying the party 
a bankrupt, and ſurther to proceed on ſuch commiſſion as 
hereafter is mentioned: and if it ſhall appear, that the com- 
miſhon was taken out fraudulently, the lord chancellor may 
order ſatisfaction, and may aſſign ſuch bond to the party 
injured. 5 E. 2. c. 30. J. 23. 


4. But 


* S N ds," Pg ; pi LI 


* 


4. 
ved, . 
writir 
appou 
ſeem | 

5, 
ſter te 
ce tha 
« ing 
ce ſev 


whit 
the 
effed 
B 
ſurr 
end 
by | 
id, 


Bankrupt. 137 


ſe | 4. But theſe, circumſtances abovementioned being obſer- ITuing the com- 
; ved, then the lord chancellor may on ſuch complaint in wuhon. 
= | writing as aforeſaid, by commiſſion under the great ſea), 
— | appoint ſuch wiſe and honeſt diſcreet perſons as to him ſhall 
, | ſeem good, to be commiſſioners. 13 El. c. 7. /. 2. 
. 5. Which commiſſioners before they act, ſhall admini- Commiffionen 
| ſter to each other the following oath ; © I A. B. do wear, th 
1 de that I will faithfully, impartially, and honeſtly, accord- 
— c ing to the beſt of my ſkill and knowledge, execute the 
n <« ſeveral powers and truſts repoſed in me as a commiſſioner 
n cin a commiſſion of bankrupt againſt——-and that with- 
- c out favour or affection, 7 or malice. So help me 
L « zod.”* £ G. 3% 6 30. þ; 
t And they ſhall keep a KAIF thereof, ſigned by them, 
, amongſt the proceedings. id. / 44. 
6. Then the commiſſioners ſhail cauſe notice of the com- Notice in the ga- 
miſſion being iſſ:ed to be given in the gazette, and like- 2 of the come 
J D © D miſſion being 


wiſe notice in writing to be left at the bankrupt's uſual ;qy, 
place of abode, or perſonal notice to be given if he is in 
c priſon; in which notice alſo ſhall be appointed a time and 
place of meeting of the commiſſioners, which meeting ſhall 
be at three ſeveral times within jorty-two days, the laſt of 
which ſhall be on the forty-ſecond day; within which time 
f the bankrupt ſhall ſurrender, and diſcover his eſtate and 
- I 
5 But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 
end of the ſaid forty-two days; ſo as ſuch order be made 


bys him, fix days before the expiration of the forty two. 

| Es 

| | 7. The firſt meeting ſhall. be for chuſing an aſſignee or Chuſing af- 
, | afligneesof the bankrupt s eſtate and effects (which i in London iss. 


0 | ſhall be at Guildball). 5 G. 2. c. 30. /. 26. 
8. But before aſſignees are choſen, the major part in va- The money with 
| Jue of the creditors may direct how and with whom the Were * 
money to be received ſhall remain till divided; to which 
{ the aſſignees ſhall conform, as often as 100 J. ſhall be got 
in. 5 G. 2. „„ 
9. And the creditor or creditors who ſhall ſue out the Expences of the 
commiſſion, ſhall proſecute the ſame at their own expence ππjdon. 
till aſſignees be choſen ; and the commiſſioners ſhall at the 
meeting for chuſing affignees, aſcertain ſuch coſts, and by 
writing under their hands order the aſſignees to reimburſe 
the ſame, out of the firſt effects that ſhall be g got in. 5G. 2. 
4 30. /. 25. 
10. At the ſaid meeting for chuſing aſſignees, the com. Who ha! vote 
miffioners ſhall admit the proof of any creditor's debt, that for alugnees, 
lives 
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lives remote from the place of meeting, by affidavit ; a2 
alſo permit any perſon duly authorized by letter of attorn 
from ſuch creditors ( oath being firſt made of the due exc 


tion thereof, either by affidavit ſworn before a maſter in 


chancery, or before the commiſſioners v:va woce z and |: 
caſe of . creditors reſiding in foreign parts, ſuch affida its 80 
be made before a magiſſrate where the party ſhall be afl 


ding, and together with ſuch creditors letters of attoricy, 


to be atteſted by a notary publick) to vote in the chice g 


an aſſignee or aſſignees in the place of ſuch creditor : A: 
the commiſſioners ſhall aſſigu the eſtate and effects unt 
perſon or perſons, as the major part in value of the d cd 
tors, according to the debts then proved, ſhall. chuſe. 5 0. -, 
c. 30. f. 26. 

But no creditor ſhall ſo vote, whoſe debt ſhall not ano 
to 10 l. id. |. 27. 


11. And the commiſſioners may from time to time :; 


point new aſſignees, if the major part of the creditors, wh! 


4.0 


debts amount to 101. ſhall think fit; and the former a. 
ſignees ſhall aſſign to them in ten days after notice of 22 
choice, and of the new aſſignees acceptance thereof, fi 
fied under their hands; on pain cf 200 J. to the c. biin, 
with full coſts. 5 G. 22 c. 30. J. 30. 

And the lord chancellor, on petition of any creditors, 
may order former aſſignments to be vacated, and new aſ- 
ſignments to be made, of the effects not received ; and the 
commiſſioners ſhall cauſe notice thereof to be given in the 
two next gazettes, and that the debtors do not pay to the 
aſſignees removed, id. /. 31. 

12. On certificate under the hands and ſeals of the com- 
miſſioners, that ſuch commiſſion is iſſued, and ſuch perſon 
proved before them to become bankrupt, any judge or ju- 
ſtice of the peace, ſhall on application to them for that pur- 
poſe made, grant their warrant.(A) for the taking and ap- 
prehending ſuch perſon, and commit (B) him to the com- 
mon gaol, there to remain until he be removed by order 
of the commiſſioners by their warrant, And the gaoler 
ſhall forchwith give notice to one or more of the commiſ- 
ſioners, of ſuch perſon being in his cuſtody ; whereupon 
they ſhall ſend their warrant to him to deliver him to the 
perſon who ſhall be named in the warrant, who ſhall con- 
vey him to the commiſſioners to be examined, And the 
commiſſioners by ſuch or any other their warrant, may ſeize 
the goods and papers of ſuch bankrupt which ſhall Le in any 
priſon (neceſiary wearing apparel of himſelf, and wife, and 
children excepted). 5 C. 2, c. 30. J. 14, 
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But if the perſon ſo apprehended ſhall, within the time 
allowed, ſubmit to be examined, and in all things con- 
form, he {fall have the fame benefit as if he lie lurren- 
r 

13. The bankrupt after Aer ſhall be eme ſhall — to de» 
deliver up to them on oath (to be adminiſtred by a maſter liver up. 
in chanrery, or juſtice of the peace) all his books of ac- 
count, papers, and writings not ſeized by the meſſenger of 
the commiſion, and riot before delivered up, and then in 
his power, and diſcover ſuch as are in the power of others; 
and, being not in cuſtody, ſhall at all times attend the aſ- 
ſignees, on reaſonable notice given to him in writing, or 
leſt for him at his place of abode, i in order to aſſiſt in making 
out the account of his eſtate. 5 C. 2. c. 30. /. 

14. And ſuch bankrupt having ſurrendred, ſhall at all Bankrupt to be 
ſcaſonable times, before expiration of the forty- -two days, - oy to in- 
or further term, be at liberty to inſpect his papers, in ® A 
preſence of the affignees, or ſome perſon appointed by 
them, and to bring with him for his aſhſtance any perſons 

not exceeding two at a time, and to make extracts from 
thence, the better to enable him to diſcover his effects. 

5 G 2 e. 30. 2 3. 

And in order thereto, he ſhall be free from arreſt or im- Shall be freed 
priſonment of his creditors, in coming to ſurrender, and from arreſt. 
from his ſurrender, for the ſaid forty-two days or further 
term; provided he was not in cuſtody at the time of ſur- 
render. And if he be arreſted for debt, or on an eſcape 
warrant, coming to ſurrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of he commiſſioners or aſſignees, to the officer who | 
ſhall arreſt him, and making it appear to ſuch officer that f 
fach notice is ſigned by them, and giving the officer a copy 
thereof, he ſhall be immediately diſcharged : And if any 
officer mal in ſuch cafe detain him, he hall forfeit to him 
for his own uſe 5 J. a day, by action of debt, with full 
colts. id. 

15. And if the bankrupt be in priſon or cuſtody at the pankrupt in pri- T 
time of iſſluing tie commiſſion, and is willing to ſurrender ſon when the 
aud be examined, and can be brought before the commit- FAY * 
ſioners and creditors, the expence thereof ſhall be paid out 
of his eſtate: But if he is in execution, or cannot be 
brought before the commiſſioners, then they ſhall attend 
him in priſon; and the aſſignees may appoint a perſon to 
attend him in priſon, and to produce to him his books and 
papers, in order to prepare his laſt diſcovery and examina- 
on; a copy whereof the afſignees ſhall apply for, and the 
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bankrupt ſhall deliver to them, ten days before ſuch laſt ex- 
amination. 5 G. 2. c. 30. /. 6. 

16. And the commiſſioners may examine him (on oath, 
21 J. c. 19. J 9.) as well by werd of mouth, as on interro- 
gatories in-writing, touching his trade, dealings, eſtate, and 
effects; and take down in writing his anſwer to verbal 
examinations; which he ſhall ſign: And if he ſhall refuſe 
to anſwer, ar not anſwer fully all lawful queſtions, or refuſe 
to ſign the ſame; the commiſſioners may by warrant com- 
mit him to priſon without bail, z:/ he ſhall ſubmit to them, 
and full anſwer make, and ſign the ſame ; which warrant 
ſhall ſpecify ſuch queſtions. 5 G. 2. c. 30. , 16, 17. 


As well by word of mouth, as on interrogatories in writing] 
M. 4 G. 2. AK. and Solomon Nathan, The defendant was 
committed by the commiſſioners, who in their warrant re- 
cite, that he had been examined before them upon his oath, 
upon which examination he had notoriouſly prevaricated ; 
they therefore commit him without bail or mainprize, un- 
til he ſhall make a full and true diſcloſure and diſcovery of 
his eftate and effects, or be otherwiſe delivered by due 
courſe of law. Upon a habeas corpus it was moved, that 


the defendant might be diſcharged. One reaſon whereof 


was, becauſe the ſtatute requires, that there ſhall be inter- 
rogatories exhibited for his examination, that ſo he may 
have time to conſider of his anſwer, and it can then ap- 
pear to the court, whether he is bound to anſwer : perhaps 
this prevarication might be in a matter they had no power 
to inquire into. And by the court ; Interrogatorics are a 
term known in law, and import that the queſtions are put 
in writing. And they faid that Holt Ch. J. held, that the 
bankrupt ought to have a copy, and time to conſider of his 
anſwer. Str. 880. 


Or not anſiuer fully] In the aforeſaid caſe of X. and Solo- 
mon Nathan, another objection againſt the commitment was, 
that they commit him, becauſe upon his examination he 
had notoriouſly prevaricated; this being too looſe an expreſ- 
fion, for he might preyaricate, and yet give a full anſwer 
at laſt. - And by the court; Where theſe ſpecial authorities 
are given, the words of the act ought to be purſued, 
Str. 880. | 


Till he ſhall ſubmit to them, and full anfwer make] In the 
ſame caſe, the commitment was, until he ſhall make a full 
and true diſcloſure and diſcovery of his eftate and effefts, or 
be etherwiſe delivered by due courſe of law, And by the 
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court; This commitment not purſuing the words of the 
ſtatute, the priſoner muſt be diſcharged, Str. 880. | 
AM. 8 V. Bracy's caſe. A commitment mil he ſbould 
conform himſelf to their authority, was adjudged ill, becauſe 
too general ; ſince they have authority in other matiers be- 
ſides that: and it is beſt in the like caſes, ſtrictly to purſue 
the Natute, L. Raym. 100. a 

Another commitment fill diſcharged by due curſe of law, 
adjudged ill for the fame reaſon, id. 85 1. | 

But-if on an habeas corpus there appear inſufficiency in 
the warrant of commitment, the judge nevertheleſs ſhall 
commit him to the ſame priſon, to remain as aforeſaid, un- 
leſs it be made appear that he hath fully anſwered all lawful 
queſtions, or unleſs it appear that he had ſufficient reaſon 
for not ſigning. 5 G. 2. c. 30. /. 18. | 

And if the gaoler ſhall ſuffer him to eſcape, or to go 
without the walls or doors of the priſon; he ſhall, on con- 
viction by indictment or information, forfeit 500 /, to the 
creditors. id. 

Alſo the gaoler ſhall, on requeſt of any creditor who ſhall 
have proved his debt, and producing a certificate thereof 
under the hands of the commiſſioners, produce and ſhew 
him to ſuch creditor ; on pain of 1007, to the creditors, 
by action of debt. id. /. 19. 

17. And by the ſaid ſtatute it is enacted, that if he ſhall Fankropt not” 
not within the ſaid time ſurrender himſelf to the commiſ- 3 * 
ſioners, and ſign ſuch ſurrender, and alſo ſubmit to be ex- lony. 
amined from time to time on oath, and in all things con- 
form to the ſtatutes concerning bankrupts, and alſo on his 
examination fully diſcover all his eſtate, and how diſpoſed 
of, except what hath been bona fide diſpoſed of in the way 
of his trade and dealings, and except what hath been laid 
out in the ordinary expence of his family, and alſo deliver 
up to them all his effects (except the neceſſary wearing ap- 
parel of himſelf, and wife, and children); then in caſe of 
any default and wilful omiſſion in not ſurrendring and ſub- 
mitting to be examined, or in caſe he ſhall remove, con- 
ceal, or embezzle any part of his eſtate to the value of 
20 l. or any books of account, or writings relating there- 
to, with intent to defraud his creditors, and being thereof 
convicted by indictment or information, he ſhall be guilty 
of felony without benefit of clergy, and his eſtate ſhall be 
divided amongſt his creditors. 5 E. 2. c. 30. /. 1. 
And by the 20 G. 2. c. 52. All offences by bankrupts 
made felony by the ſeveral acts concerning bankruptcy, are 
excepted out of the general pardon, | 
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142 Bankrupt. 
Other perſons 18. And every perſon who ſhall accept any truſt, or 
— nar che conceal any eſtate of the bankrupt, and ſhall not in forty- 
eflects. two days after iſſuing the commiſſion, and notice thereof 
in the gazette, diſcover tlie ſame in writing to one or more 
com miſſioners or aſſignees, and ſubmit himfelf to be ex- 
amined; ſhall forfeit to the creditors 100 J. and double 
value of the eſtate concealed, by action of debt, with full 
coſts. 5 G. 2. c. 30. / 21. Tr 
19. Alſo the commiſſioners may examine on oath the 
bankrupt's wife, like as other perſons, 21 F. c. 19. / 5, 6. 
And every other 20, As alſo they may examine in like manner ever 
* other perſon, duly ſummoned before, or preſent at their 
meeting, touching the perſon, trade, dealings, eſtate, and 
effects of the bankrupt, and any acts of bankruptcy by him 
committed; and may take down in writing the anſwers of 
verbal examinations, which the party ſhall ſign: And if 
any of them ſhall refuſe to anſwer, or not anſwer fully all 
lawful queſtions, or refuſe to ſign the ſame, the commiſ- 
ſioners may by warrant commit him to priſon without bail, 
till he ſhall ſubmit to them, and full anſwer make, and 
ſign the ſame; in like manner as is ſaid before in ſcion 
the 16th concerning the bankrupt himſelf, 5 G. 2. c. 30. 
| . | 
Bankrupt 'seſtate” 21, The ſaid commiſſioners ſhall have power, by their 
OT be or. diſcretions to take ſuch order with the lands of ſuch bank- 
rupt, as well copy or cuſtomary hold as freehold, which 
he had in his own right before he became a bankrupt; of 
which he purchaſed jointly with his wife or child to the 
only uſe of ſuch offender, or for ſuch uſe or intereſt as he 
may lawſully part with; or with any perſon of truſt to 
any ſecret uſe of ſuch offender ; and alſo with all his mo- 
ney, goods, chattels, wares, merchandizes, and debts; and 
cauſe all the ſame to be ſearched and appraiſed to the beſt 
value they may; and the ſame to be fold by deed indented, 
and inrolled in a court of record; or otherwiſe ordered for 
payment of the creditors, to every creditor a portion rate- 
like, according to the quantity of his debts. 13 El. c. 7. 
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2 * | 
And if any lands or goods ſhall deſcend or come to the 


bankrupt afterwards, before the debts be fully paid; the 
ſame ſhall be diſpofed of in like manner. 13 El. c. 7. J. 11. 
Inde feld bona But this ſhall not extend to lands aſſured by ſuch perſon 
ge. before he becomes bankrupt; provided the aſſurance be 
made bona fide, and not to his own uſe only, or of his 
heirs 3 and that the party to whoſe uſe they are affuted, 


be not privy to the fraudulent purpoſe of the bankrupt to 


deceive his creditors, 13 El. c. 7. f. 12, 
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Alſo the commiſſioners may by deed indented, and in- Eftate tail. 
rolled at Meſiminſter in fix months, ſell the bankrupt's 
eſtate in tail, whereof no reverſion or remainder is in the 
king, or of the king's gift ; which ſale ſhall. be good againſt 
all perſons, whom the bankrupt by common recovery, or 
otherwiſe,, might cut off, 21 7. c. 19. J 12. l 
Alſo, if the bankrupt hath conveyed any eſtate, on con- Fate mert. 
dition, or power of redemption, at a day to come, by pay- Ce. 
ment of money, or otherwiſe ; the commiſſioners before | 
the time of the performance of ſuch condition, may ap- 
point under their hands and ſeals any perſon to make ten- 
der or payment of money, or other performance, as fully | 
as the bankrupt might have done ; and may diſpoſe of the 
eſtate redeemed for the uſe of the creditors, as fully as any 
other eſtate of the bankrupt. . 21 F. c. 19. / 13. 
Perſons purchaſing copy hold or cuſtomary lands ſhall pay Cotomary land 
fine to the lord of the manor, who ſhall thereupon admit to pay fine. 
them. 13 El. c. 7. ſ. 4. 
22, Commiſſioners and others by warrant under their Commiſſioners 
hands and, ſeals, may break open the bankrupt's houles, may break open 
doors, trunks, and cheſts, where he or any of his goods“ 
ſhall be reputed to be, and ſeize upon, and order his body 
and goods as before is ſaid. 21 F. c. 19. J 8. 
23. If the bankrupt ſbal) convey to any of his children, Bankrupt frav- 
or other perſon, any lands or goods, or transfer his debts 9v/ently convey- 
into other mens names, except the ſame be conveyed or 
transferred on marriage of any of his children, or for ſome 
valuable conſideration; the ſame may be diſpoſed of in like 
manner. 1 F. c. 15. /. 5. 
And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands, goods, or eſtate, to 
the value of 20 J. to defraud his creditors, and ſhall not | 
diſcover the ſame, and (if it lie in his power) deliver the 
ſame to the commiſſioners ; or if he cannot make it appear 
to the commiſſioners that he hath ſuſtained ſome caſual loſs 
whereby he is diſabled to pay what he oweth ; he ſhall, on 
conviction upon indictment at the aſſizes or ſeſſions, be ſet 
on the pillory in ſome publick place for two hours, and | 1 
have one of his ears nailed to the pillory, and cut off. 21 | 
Nr Mt"; . 7. | 
24. And if any bankrupt, after iſſuing the commiſſion, pankrupe com- 
ſhall compound with the perſon ſuing out the ſame,” for pounding with 
more than his proportion with the reſt of the creditors ; = — 
ſuch commiſſion may be ſuperſeded, and the lord chan- miſſion. 
cellor may award to any creditor petitioning another com- 
miſſion, and the perſon ſo compounding ſhall loſe his whole 
debt, and deliver up to the new commiſſioners all he ſhall 
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Money received 
of a bankrupt. 
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Bankrupt. 


have fo received, for the uſe of the other creditors, 5 G. 2, 
e. 40. / 24. 

25, If a debtor to a bankrupt pays him voluntarily, he 
muſt pay it over : gain; but it is otherwiſe, if he pays him 
by compulſion of law. Read. Bankr. | 

26. But no real creditor of a bankrupt ſhall be liable to 
refund to the aſſignees, any money which before the ſuing 
forth the commiſſion was in courſe of trade received b 
him of the bankrupt, before he had knowledge of the per- 
ſon's becoming a bankrupt, or being infolvent. 19 G, 2. 
„ 8 

27. And no purchaſer for valuable conſideration ſhall be 
impeached, unleſs the commiſſion be ſued out in five years 
after the perſon ſhall become bankrupt. 21 J. c. 19. /. 14, 

28. If the bankrupt, at the time he ſhall become bank- 
rupt, ſhall by conſent of the true owner, have in his poſſeſ- 
ſion and diſpoſition any goods whereof he ſhall be reputed 
owner, and take upon him the ſale or diſpoſition thereof as 
owner ; the commiſſioners may diſpoſe of the ſame, as fully 
as any other part of the bankrupt's eſtate. 21 J. c. 19. 

1 | 

29. If any eftate of the bankrupt be extended after he 
is become bankrupt, ' by any perſon under pretence of his 
being an accountant or indebted to the king; the commiſ- 
ſioners may examine on oath, whether the ſaid debt were 
due to ſuch debtor or accountant, on any contract original- 
ly made between ſuch accountant and the bankrupt ; and 
if it was made with any other perſon than the ſaid ac- 
countant, or for the uſe of any other perſon, the commiſ- 
ſioners proceedings ſhall be available againſt the ſaid extent, 
„ & 19;/. 40. | 

30. The commiſſioners or aſſignees may ſtate accounts 
between the bankrupt and his debtors or creditors, and ct 
one debt againſt another, and the balance only ſhall be paid 
on either fide. 5 G. 2. c. 30. /. 28. 

31. Alſo the aſſignees with conſent of the major part in 
value of the creditors preſent at a meeting purſuant to no- 
tice to be given in the gazette, may ſubmit diſputes relating 


to the bankrupt's eſtate to arbitration; and may compound 


for debts owing to the bankrupt. 5 G. 2. c. 30. / 34, 35. 

2, I wo joint traders, one of them became a bankrupt: 

By Flt Ch. J. the commiſſioners cannot meddle with the 

intereſt of the other, for it is not affected by the bankrupt- 
cy of his companion. 2 Salk, 6. 

33. Every perſon who ſhall, after the time of ſurrender, 

voluntarily make diſcovery to the commiſſioners or afſignees, 


of any part of che baukrupt's eſtate, * not belore come to the 


Knowledge 


/ 


Knowle 
ſuch fa 
the cre 
3 
34. 
withou 
35. 
been ſa 
credito! 
by affid 
36. 
cogniz- 
ſecurit) 
ments 
of ſuch 
ſerved 
ſuch b 
be relic 
ditors, 
in ſucl 


37- 


for goc 
before 
fecurit 
from t 
Come 


before 


39. 


as a Cl 

40. 
execu 

41. 
from 
he ſh: 
doubl: 


twely 
twen' 
time 


V. 


e Y 
2 n * 
N N NY 


Bänkrupt. 145 
knowledge of the aſſigwees, ſhall have 5 J. per cent. and 
ſuch farther reward as the aſſignees and the major part of 
the creditors in value, preſent at any meeting, ſhall think 
nn 

34. Every creditor ſhall be at liberty to prove his debt, B. affdavit, 
without paying any thing for the ſame, 5 E. 2. c. 30. J. 25: —— 

35. And at the meeting for chuſing aſſignees, (as hath is. 
been ſaid) the commiſſioners ſhall admit the proof of any ] 
creditor's debt, that lives remote from the place of meeting; 
by affidavit. 5G, 2. c. 30. / 26. | 

36. Creditors having ſecurity by judgment, ſtatute, re- e. boring | | 
cognizance, ſpecialty with penalty or without, or other — _ | 
ſecurity, or having no ſecurity, or having made attach- | 
ments in London, or elſewhere by any cuſtom; of the goods 
of ſuch bankrupt, whereof there is no execution or extent 
ferved and executed upon the lands, goods, or eſtate of 
ſuch bankrupt before he ſhall become bankrupt, ſhall not 
be relieved for more than a rateable part with the other cre- 
ditors, notwithſtanding any penalty or greater ſum contained 
in ſuch ſecurity, 21 F. c. 19. /. 9. i 

37. Perſons taking ſecurities payable at a future day, Securities for moa 
for goods delivered to perſons. who ſhall become bankrupts ney not becoa.s 
before the time of payment, ſhall be admitted to prove their _ i 
fecurities, and receive their proportion, deduCting intereſt Fl 
from the time of payment to the time it would have be- 
come due. 7 G. c. 31. / 1, 2. 

38. The obligor in any bottom-ree, or reſpondentia bond, Bottom-ree y 
and the aſſured in a policy of inſurance, ſhall be admitted #25 
to claim; and after the loſs or contingency, to prove the 
debt thereon, in like manner as if the ſame had happened 
before iſſuing the commiſſion. 19 C. 2. c. 32. / 2. | 

39. The mortgagee may chuſe whether he will come in Mortgzygee, 
as a creditor, Read. Bankr, 

40. But the plaintiff that hath the defendant's body in Execution, 
execution, ſhall not come in to be relieved. Read. Bankr. 

41. If any perſon ſhall ſwear that any ſum is due to hint Swearing to a 
from the bankrupt, which is not due, or more than is due; falle debt. 1 
he ſhall ſuffer as in caſes of perjury, and moreover forfeit | 
double to the creditors. 5 E. 2. c. 30. /. 29. 

42. The aſſignees ſhall keep books of account of all ſums Affgnee: to ze) 
and effects received; which every creditor who hath proved . 
his debt may inſpect at all ſeaſonable times. 5 C. 2. c. 30. 

26. 
/ 43. The aſſignees ſhall, after four months, and within Fir deine, 
twelve months after iſſuing the commiſſion, cauſe at leaſt 
twenty-one days notice to be given in the gazette, of the 


time and place the commiſhoners and aſſignees intend to 
Vos; 1 
1 4s 1. 


— A 7 Y 


» * = 
1 144 


3 


' + = SEES 2 2 c AT SD Ez 
y WA - » 4 i LS CE EE 1 1 4: tf Sos Bn =) + _ F 
r Ae a 7 ne WA — IC F: Wis 
1 4 2 N 8 N * 
4 5 © 1 I 


WL" be 
f Be . le of] : * _ HAIR E 8 N __ I, 3 5 
8 1 == R ww - by D 
FF n 
r 3 LY POS. 
n = * 
=7] * 
«pt ; 
j 


r 
e 
Ss " =] 

li 


Allowance to 
the bankrupt. 
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meet to make a dividend ; at which time, the creditors 
who have not before proved their debts, may prove them : 
and the aſſignees ſhall produce fair accounts, and be ſworn 
to them before the commiſſioners, if required by the credi- 
tors; and they ſhall be allowed therein all reafonable ex- 
pences. And the commiſſioners may then order, under 
their hands, a diſtribution ; which order ſhall contain the 
time and place of makiny it, and the total of the debts 
proved, and of the money in the hands of the aſſignecs, 
and how much in the pound ſhall be then diftributed ; one 
part of which order ſhall be filed among the proceedings 
under the commiſſion, and each of the aſſignees ſhall have 
a duplicate thereof. And the affignees ſhall take receipts 
for the fame, in a book to be kept for that purpoſe. 5 G. 2. 
c. 30. /. 33. | 

44. The bankrupt furrendring and conforming, ſhall be 
allowed 5 J. per cent. if after fuch allowance, the neat pro- 
duce of his eſtate will pay 105. in the pound; ſo as the faid 
5 J. per cent, amount not to above 200 l. 5 G. 2. c. 30. 


8, 7 

And if the neat produce will pay 125. 64. in the pound; 
ke ſhall be allowed 7 /. 10s. per cent. ſo as it amount not 
to above 250 J. id. 

And if it will pay 155. in the pound, he ſhall be allow- 
ed 10 l. per cent. fo as it exceed not 300 J. and ſuch bank- 
rupt ſhall be diſcharged from all debts by him owing at 
the time he became bankrupt: And if he ſhall be arreſted 
or proſecuted for any debt due before fuch time, he ſhall 
be diſcharged on common bail, and may plead in general, 
that the caufe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in evi- 
dence; and the certificate of his conforming (as hereafter 
mentioned), -and allowance thereof, ſhall be fufficient evi- 
dence of the trading, bankruptcy, commiſſion, and other 
proceedings precedent to the obtaining the certificate; and 
a verdict ſhall paſs for the defendant, unleſs the plaintiff 
can prove that the certificate was obtained fraudulently, or 
can make appear a concealment by the bankrupt to the 
value of 10/. And if the plaintiff is caſt, the defendant 
ſhall have full coſts, 7d. | 

But if any commiſſion of bankruptcy ſhall iſſue againſt 
any perſon who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releafed by them, or been dif- 
charged by an act of inſolvency ; then the body only of 
ſuch perfon conforming Mall be free from arreſt and impri- 
ſonment, but his future eſtate ſhall remain liable to his 
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creditors (his tools of trade, neceſſary houſhold goods and 
furniture, and neceſſary wearing apparel of himſelf and 
wife and children only excepted), unleſs the eſtate of ſuch 
perſon ſhall produce clear of all charges 15 5. in the pound. 
id. /. 9. | 

f = neat produce will not pay 10 s. in the pound, the 
bankrupt ſhall be allowed ſo much as the aſſignees and com- 
miſſioners {hall think fit, not exceeding 31. per cent. id. 
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45. But no diſcovery on oath ſhall intitle the bankrupt Certificate and 


to the ſaid allowance, unleſs the commiſſioners ſhall, un- 
der their hands and ſeals, certify to the lord chancellor, 
that he hath made a full diſcovery of his eſtate, and in all 
things conformed himſelf ; and that there doth not appear 
to them any reaſon to doubt of the truth of ſuch diſcovery, 
or that the ſame is not a full diſcovery ; and unleſs four 
parts in five in number and value of the creditors, who 
ſhall be creditors for not leſs than 201. and who have proved 
their debts, or ſome perſon by them authorized thereto, 
ſhall fign ſuch certificate, and teſtify their conſent to ſuch 
allowance and certificate, and to the bankrupt's diſcharge, 
to be alſo certified by the commiſſioners; but the commiſ- 
ſioners ſhall not certify the ſame, till they have proof by af- 
fidavit of ſuch creditors, or of the perſon by them reſpec- 
tively authorized, ſigning the ſaid certificate, and of the 
power by which any perſon is ſo authorized (and the letter 
of attorney of a creditor reſiding in foreign parts, atteſted 
by a notary publick, ſhall be ſufficient evidence in ſuch caſe 
of ſuch power, 24 C. 2. c. 57. /. 10.) Which ſaid affida- 
vit, together with ſuch power to fign, ſhall be laid before 
the lord chancellor with the certificate in order for allowing 
the ſame; —and unleſs the bankrupt make oath, that the 
certificate and conſent of the creditors were obtained fairly 
and without fraud; and unleſs the certificate ſhall, after 
ſuch oath, be allowed and confirmed by the lord chancellor, 
or two of the judges to whom he ſhall refer it : and any of 
the creditors ſhall be allowed to be heard againſt making 
the certificate, and againſt the confirmation of it: nor ſhall 
any commi'oner ſign the certificate, till after four parts in 
five in number and value of the creditors ſhall have figned 
a, 

And every ſecurity given to the uſe of any creditor, to 
induce him to ſign ſuch allowance or certificate, ſhall be 
void. id. ſ. 11. 

Moreover, no bankrupt ſhall be intitled to ſuch allowance, 
who hath upon marriage of any child given above 100 J. 
unleſs he prove by his books, or upon his oath, that he had 
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remaining at the time ſufficient to pay his debts; or wh 
hath loft in one day the value of 5 J. or in the whole the 
value of 100 J. in 12 months next before his becoming 
bankrupt, at cards, dice, tables, tennis, bowls, billiards, 
ſhovelboard, cock- fighting, horſe- races, dog- matches, foot- 
races, or other paſtime or game, or in bearing a part in 
the ſtakes, or by betting; or hath in 12 months before 
loſt 100 J. by contracts for the ſtock of any company, or 
publick funds, where the contract was not to be performed 
within a week, or where the ſtock was not actually tranſ- 
ferred. 5 G. 2. f. 30. f. 12. 
And moreover, by 24 C. 2. c. 57. When any perfon 
ſhall fraudulently ſwear, before the major part of the com- 
miſſioners, or by affidavit exhibited to them, that a ſum of 
money is due to him from the bankrupt, which ſhall in 
fact not be really owing ; and ſhall, in reſpect of ſuch ficti- 
tious debt, ſign the certificate for ſuch bankrupt's diſ- 
charge; in ſuch cafe, unleſs the bankrupt ſhall, before the 
major part of the commiſſioners have ſigned the certificate, 
by writing ſigned by him and delivered to one or more of 
the commiſſioners or aſſignees, diſcloſe the fraud, and ob- 
ject to the reality of ſuch debt, the certificate ſhall be void, 
and the bankrupt (hall not be intitled to his diſcharge or 
| allowance, /. g. 
Pank-1pt's duty 46. The bankrupt, after allowance of the certificate, 
after allowance. ſhall attend on notice in writing from the aſſignees, to ſettle 
accounts, and ſhall have 25. 6 4 a day allowed for attend- 
ance; and if he ſhall neglect or refuſe, he ſhall, on oath 
made by the aſſignees before the commiſſioners, be appre- 
hended and committed to cloſe gaol, by warrant of the ſaid 
committoners, till he conform. 5G. 2. E, 30 / 36. 
Commiſſioners 47. To prevent expences, no money ſhall be * out of 
Fay. the effects for cating or drinking of the commiſſioners, or 
of any other perſon; nor ſhall the commiſſioners have above 
209. each for each meeting; nor any ſchedule be annexed 
to the deed of aſſignment: Commiſſioners acting contrary 
hereto, ſhall be diſabled for ever to act as ſuch. 5 G. 2. 
C. 30. / 42. 
Half fees on re- 48. If by the death of commiſſioners, or otherwiſe, it 
newing che com- be neceſſary to renew the commiſſion, half fees only ſhall 
min. 
be paid. 5 G. 2. c. 30. 
Attottey's bill.“ 49. All bills of fees or qiſpurſements demanded by any 
ſoucitor, clerk, or attorney, ſhall be ſettled and cert! hed 
by a maſter in chancery, who ſhall have for the ſame 20 5. 
5 G. 2. c. JO. if. 46. 
Fankropt dying, 50. Bankrupt dying before diſtribution, ſhall not hinder 
the di {tribution, I J. C. 15s 7. 17. 
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Br. In 18 months after iſſuing the commiſſion, the aſ- Second dividend, 
Hignees ſhall make a ſecond dividend, and ſhall cauſe notice 
to be inſerted in the gazette of. the time and place the com- 
miſſioners intend to meet to make a ſecond diſtribution, and 
for the creditors who have not proved their debts to come 
and prove them: And at ſuch meeting, the aſſignees ſhall | 
produce their account on oath, and what is in their hands | 
ſhall by order of the commiſſioners be forthwith divided. 
Which ſecond dividend ſhall be final, unleſs a ſuit in law or ö 
equity be depending, or part of the eſtate ſtanding out that 
cannot have been diſpoſed of, or that the major part of the 
creditors ſhall not have agreed to be ſold, or unleſs ſome 
other or future eſtate of the bankrupt ſhall come to the aſ- 
ſignees; which they ſhall, as ſoon as may be, convert into 
money, and in two months diſtribute the ſame in like man- 
. 2. 52 
But no ſuit in equity ſhall be commenced by the aſſignees, 
without conſent of the major part in yalue of the creditors, 
who ſhall be preſent at a meeting of the creditors purſuant 
to notice in the gazette, id. ſ. 38. 
52, If the bankrupt ſhall be taken in execution, or de- Pokrupr's dif- 
tained in priſon, for debt owing before his bankruptcy, by se. 
reaſon that judgment was obtained before the certificate was { 
allowed and confirmed ; any judge of the court, on pro- bl 
ducing the certificate, may order him to be diſcharged with- 
our. 5G ic mT | 
53. But by the diſcharge of a bankrupt from the debts Partner not diſ- 
owing by him at the time he became a bankrupt, his part- 85 
ner ſhall not be diſcharged, but ſhall be liable as if the 
bankruptcy had not been. 10 Av. c. 15. ,. 3. 
54. The commiſſioners ſhall, on lawful requeſt of the Commiſſioners to | 
bankrupt, declare how they have beſtowed his lands and tnc; _ pay | 
. Ai 1e overplus, 
2 5 and pay to him the overplus, if any there be. 13 El. ti 
Co Zo fo 4. 1 
55. On petition to the lord chancellor, he may order Proceeding: to . 
the proceedings to be entred of record, to be at any time ION os 
ſearched and produced as evidence. 5 G. 2. c. 30. / 41. | 
56. Commiſſioner ſued for any thing done on the ſta- Ron a D | 
tute of 13 El. and 1 J. may plead the general iſſue; and u. 
if he recovers, ſhall have his coſts, 1 J. c. 15. J 16. But 
there 1s no proviſion for any thing done by them, or by the 
athgnees, on any of the ſubſequent ſtatutes. 
57. The commiſſion ſhall not abate by the death of the King's death not 
king. 5 C. 2. c. 30. /. 45, $0 abe the 
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Note; The act of 5 G. 2. c. 30. ſo often mentioned 
above, is but temporary, and by the laſt continuance is of 
force till Sept. 29. 1764, Oc. 


A. Warrant to apprehend a bankrupt. 
Weſtmorland. Þ To ——— 


HEREAS a certificate under the hands and ſeals of 
hath this day been produced before me 
ſetting forth that a commijjuon of bankruptcy is iſſued ogainf 
m— and that the ſaid 15 proved before them the 


faid being the major part of the commiſſioners aut ho- 
rized in the ſaid commiſſion, to be a har *ruhi ; and whoreas ap- 
plication hath been made to me by by © acer of ihe jaid com- 


miſſioners, for the apprehending the ſaid Theſe are there- 
fare to require you, on ſight hereof, to take and apprehend the 
and bring him before me or ſome other of his majeſiy's 
Jufiices of the peace for the ſaid county, to be proceeded againft 


according to law, Given under my hand and ſeal this day 
ef, &c. 


B. Commitment thereupon. 


1 5 the keeper of the common gaol 


Send to you herewith being duly certified to be a 
bankrupt, requiring you to keep him in the ſaid gaol until 
he ſhall be diſcharged according to law.. Given . 


Bargain and Sale. See Inrollment. 


Barratry. 


J. What it is. 
II. How puniſhed. 


J. What it is. 
1 word barratry we have received either from the 


Danes, or Normans, or both : for baratta in the Da- 
n:/h, and baret in the Norman, do equally ſignify a quarrel 
or contention, 


And 


"of 
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Barratry. 


And a Barrator, in legal acceptation, doth ſignify @ com- 
mon mover, exciter, or maintainer of ſuits or quarrels, either 
in courts, or in the country, 1 Inſt, 368. 1 Haw. 243. 

A common nuver] It ſeems clear, that no one can be a 
barrator in 1efpect of one act only; for every indictment for 
ſuch crime muſt charge the defendant with being a common 
darrator. 1 Haw. 243, 4. 


Mover, exciter, or maintainer] Yet it ſeemeth, that an 
attorney is in no danger of being judged guilty of an act of 
barratry, in reſpect of his maintaining another in a ground- 
leſs action, to the commencing whereof he was no way 
privy. 1 Haw. 243. 

Alſo, it hath been holden, that a man ſhall not be ad- 
judged a barrator, in reſpect of any number of falſe actions 
brought by him in his own Tight: for in ſuch cafes he is 
liable to coſts. x Haw. 243. 


In courts] Either courts of record; or not of record, as 
in the county, hundred, or other inferior courts, 1 11ſt. 


368. 


Or in the country] In three manners: 1. In diſturbance of 
the peace. 2. In taking or keeping of poſſeſſions of lands in 
controverſy, not only by force, but alſo by ſubtilty and de- 
ceit, and moſt commonly in ſuppreſſion of truth and right. 
3. By falſe inventions, and ſowing of calumniations, ru- 
mors, and reports, whereby diſcord and diſquiet may grow 
between neighbours, 1 It. 368. 


II. How puniſhed. 


By the ſtatute of 34 Ed. 3. c. 1. The juftices of the peace 
fall have power to refirain all barrators, and to purſue, ar- 
reft, take, and chaſtiſe them, according io their treſpaſs er 
offence, 

And altho' this ſtatute doth not create the offence, but 
ſuppoſes it at common law, and only appoints the puniſh- 
ment, yet an indictment of barratry, concluding agamft the 
form of the ſtatute, is holden to be good, and agrecable to 
many precedents, Cre. Ekz. 148. 1 Haw. 244. 

But it hath been reſolved, that ſuch indictment is not 
good, without alſo concluding againft the peace ; for this is 
an eſſential part of it, as being an offence by the common 
law. 1 Haw. 244. 

And it hath been holden, that an indictment of this 
kind may be good, without alledging the offence at any 
certain place; becauſe from the nature of the thing, con- 
kiiting of the repetition of ſeveral acts, it mult be intended 
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Baärratry. 


to have happened in ſeveral places; for which cauſe it is 
ſaid, that a trial ought to be by a jury from the body of the 
county. 1 Haw. 244. | 

W hich caſe, and that of a common ſcold, ſeem to be 
the only offences for which a general indictment will lie, 
without ſhewing any of the particular facts in the indict- 
ment; for barratry is an offence of a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
the peace, and it would be too prolix to enumerate them 
in the indictment ; and therefore experience hath ſettled it 
to be ſufficient to charge a man generally as a common bar- 
rator, and before the time to give the defendant a note of 
the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be impoſſible to prepare 
a defence againſt ſo general and uncertain a charge, which 
may be proved by ſuch a multiplicity of different inſtances ; 
and therefore the court generally will not ſuffer the pro- 
ſecution to go on in the trial of the indictment, without 
| ſuch note being given to the defendant, 1 Haw. 244. 
2 Haw. 220, 7. 

As to the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned, and bound to his good behaviour; and if 
he be of any profeſſion relating to the law, that he ought 
alſo to be farther puniſhed, by being diſabled to practice for 
the future. 1 Haw, 244. 


Warrant for a barrator. 


Weſtmorland. , To the conſtable of 


HEREAS complaint upon oath hath been made unte 

me one of his majeſly's juſtices of the peace in 

and for the faid county, that A. O. of ——in the ſaid county, 
yes αj], on the day of ——in the year of the reign of 
and on divers ether days and times as well before as after- 
wards, at aforeſaid in the county aforeſaid, and at divers 
ther places within the county aforeſaid was and yet is a common 
barrator, and daily diſturber of the peace of our ſovereign lord the 
king, and alſo a common brauler, wrangler, fighter, ſcandalizer, 
and ſmwer of ſeditions, ſuits, and diſcords between his neighbour s, 
and other the liege people and ſubjetts of our ſaid ſevereign lord the 
ting, to the great damage and diſturbance of the ſaid liege people 
and ſubjecis of our ſaid lord the king, and againſt the peace of our 
aid lord the king, and to the evil example of all others in the 
lite cafe offending : Thee are therefore to cammand you Rue 
| | WIE 
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with to bring the ſaid A. O. before me to anſwer unto the 
ſaid complaint, and to find ſureties for his perſonal appearance 
at the next general quarter ſeſſions of the peace to be holden for 
the ſaid county, then and there to anſwer unto an indiciment 
on the behalf of our faid ſovereign lord the king to be preferred 
againſt him for the ſaid offences. Hereof fail not upon the pe- 
ril that ſhall enſue thereon, Given under my hand and ſeal the 
A 0 . 


Baſtards, | 


Concerning the ſettlement of baſtard children, 
fee title Pooꝛ. 


J. Who ſhall be deemed a baſtard. 

II. Securing the reputed father. 

III. Order of filiation, and appealing therefrom. | 
IV. Puniſhment of the mother and reputed father. 


V. Mother or reputed father running away. 
VI. Murdering a baſtard child. 
VII. Capacity of a baſtard child as to inheritance. 


J. Who ſhall be deemed a baſtard. 


1 HE word ba/tard ſeemeth to have been brouglit un- Meaning of the 
to us by the Saxons; and to be compounded of word batiaie, 

baſe, vile or ignoble, and fart, or fteort ſignifying a riſe or 

original, By the common people in the north (amongſt 

whom is preſerved much of the ancient Saxen) it is ſtill pro- 

nounced hart, denoting a perſon ſprung from a vile or 

ſpurious origin; even as an vþ/tart is a perſon ſuddenly ri- 

ſen from a mean extraction in general. 3 
2, Lord Coke ſays, We term all by the name of baſtards Bacardi born in | 

that are born out of lawful marriage. By the common f marriage, 

law, if the huſband be within the four ſeas, that is, within 

the juriſdiction of the king of England, if the wife hath 

iſſue, no proof is to be admitted to prove the child a ba- 

ſtard, unleſs the huſband hath an apparent impo/ib:lity of 

procreation, as if the huſband be but eight years old, or 

under the age of procreation, ſuch iſſue is baſtard, albeit 

he be. born within marriage. But if the iſſue be born with- | 

in a month, or a day, after marriage, between partics ot 

full lawful age, the child is legitimate, 1 /f. 24.4. 
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Baſtards. 


M. 6 G2. Lomax and Holmden, In ejectment the que. 
ſtion on a trial at bar was, whether the leſſor was ſon and 
heir of Caleb Lomax, eſquite, deceaſed ; which depended on 
the queſtion of his mother's marriage. And that being ful. 
ly proved, and evidence given of the huſband's being fre- 
quently at London, where the mother lived, ſo that acceſs 
muſt be preſumed ; the defendants were admitted to give 
evidence of his inability from a bad habit of body, But 
their evidence not going to an mp/ibility, but an improba- 
bility only; that was not thought ſufficient, and there was 
a verdict for the plaintiff. Str. 940. 

And it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non-acceſs to his wife was ad- 
mitted, but the child was deemed to be his; but as this 
notion was built on no rational foundation, it is now in- 
tirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 
had no acceſs to her, the child will be a baſtard. And this 
was determined in the caſe of Pendrell and Pendrell, MN. 
5 G. 2. which was an iſſue out of chancery, to try whe- 
ther the plaintiff was the heir at law of one Thomas Pen- 
drell. It was agreed, that the plaintiff's father and mother 
were married, and cohabited for ſome months; that they 
parted, ſhe ſtaying in London, and he going into Stafford- 
flare; that at the end of three years the plaintiff was born, 
And there being ſome doubt upon the evidence, whether 
the huſband had not been in London within the laſt year, it 
was ſent to be tried. And the plaintiff reſted at firſt upon 
the preſumption of law in favour of legitimacy, which 
was encountered by ſtrong evidence of no acceſs. And it 
was agreed by court and counſel, on the trial at Guildha!! 
before Lord Ch. J. Raymond, that the old doctrine of being 
within the four ſeas was not to take place, but the jury 
were at liberty to conſider of the point of acceſs, which 
they did, and found againſt the plaintiff. And the court 
of chancery acquieſced in the determination, Str. 925. 
Andr. q. | 

T. 10G. 2. K. and the inhabitants of Bedall in Yirk- 
Hire. An order was made upon one Aforr, as the putative 
father of two baſtards, born of the body of Elizabeth the 
wife of Richard Sharples: in which it is ſtated, that for 
ſcven years before, the huſband had had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead; which the ju- 


-ſtices adjudze to be true, and that Moor is the father of 


them, and order him to provide accordingly. Upon ap- 
peal to the ſeſſions, the caſe is ſtated with ſome variation: 
that 
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that in 1728, ſhe was married to Sharpleſs, then a ſoldier 
in Mullins's troop, in a barn, by a perſon not in the habit 
of a clergyman ; that there had been no acceſs for ſeven 
years: but it appearing by a certificate from the commiſſar 
general's office, and from the evidence of Simon Clarkſon, | 
that one Richard Sharpleſs, who he was told was formerly 
in Mullins's troop, was muſtered as a private gentleman in 
the third troop of horſe guards, from June 25. 1733. to ' 
Feb. 23. 17 36. though Clark/on faid he could not take upon 
him to ſwear that it was the ſame Richard Sharpleſs pre- | 
tended to be married as aforeſaid ; upon this ſuppoſition of | 
the huſband's being alive, the ſeſſions were of opinion, the | 
children were not baſtards, and reverſed the order of the | 
two juſtices, And now upon debate, the order of ſeſſions was | 
quaſhed, and the order of two juſtices confirmed : for it be- 
ing ſtated in both orders, that there was no acceſs, accord- 
ing to the caſe of Pendrell and Pendrell, it was immaterial 
whether the huſband was alive or not. Str. 1076, 

And, M. 10 V. K. and Abberton. The caſe was, a 
feme covert, during the abſence of her huſband at Cadiz, i 
was brought to bed of a baſtard ; and her huſband was not 
in England from the time of her conception, till ſhe was 
brought to bed. The queſtion was, whether this child was i 
a baſtard, eſpecially within the words of the ſtatute of the 1 
18 Eliz. (hereafter following) which ſaith, children begotten 
and born out of lawful matrimony; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth 
of the child; and if ſuch a mother ſhould kill ſuch a child, 
ſhe could not be guilty of murder within the ſtatute of the 
21 F. c. 27, But by the court; He is a baſtard who is 
begotten and born of a feme covert, whilſt the huſband is 
beyond the four ſeas. And in a real action, if general baſ- 
tardy was pleaded, the biſhop ought to certify ſuch a one | 
a baſtard, And where a man is baſtard, he is ſuch to all 
purpoſes, and why not within the 18 E/, For though the 
ſtatute of 21 F. is a penal law, yet the act of 18 El. is a 
remedial law. L. Raym. 395, 396. | 

3. But this non-acceſs of the huſband ought to be proved ;x,,. far the | 
otherwiſe than upon the wife's oath; as in the following wife's oath ſhall 
caſe; M. 8 G. 2. K. and Reading. The defendant Reading te vdmitied in 
was adjudged by an order of baſtardy, to be the putative ſa- OT RY 
ther of a baſtard child, begotten of the wife of one Almont 
of Sherborn. The ſaid woman, on the appeal, gave evidence, 
that the ſaid Reading had carnal knowledge of her body in or 
about Auguſt 17 32, and ſeveral times ſince; and that her 
huſband had no acceſs to her from May 17 31, to the time of 
her examination in that court, being the 3d of Ca, 17 33. 
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and that the ſaid Reading was the father of the ſaid child. 
And the queſtion on removal of the ſame into the king's 
bench was, whether the wife in this caſe could be admitted 
as an evidence for or againſt her huſband, and to baſtardize 
her own child. And the whole court were of opinion, that 
the wife could be a witneſs to no other fact but that of in- 
continence, and that this ſhe muſt be admitted to be witneſs 
to from the neceſſity of the thing; but not to the abſence 
of her huſband, which might properly be proved by other 
witneſſes ; and likened it to the caſe of hue and cry, where 
the perſon robbed ſhall be admitted a witneſs of the fact of 
robbery, but not to prove any other matter relating there- 
to, as in what hundred the place was, and the like, becauſe 
that may be proved by others. Sz: C. V. 2.175. 

But in the caſe of K. and Bedall abovementioned, The 
order reciting, that on the examination of the mother, and 
en other pref, it appeared, that her huſband. had no acceſs 
to her, was held to be good; for there the woman's oath is 
not ſet forth as the only evidence, but other proof, which 
muſk be intended legal proof. Andr. 8. 

4. A. 5 An. St. George's and St. Margaret's Meſiminſter. 
Where a woman is ſeparated from her huſband by a divorce 
a menſa & thoro, the children ſhe has during the ſeparation 
are baſtards; for a due obedience to the ſentence ſhall be 
intended, unleſs the contrary be ſhewed : but if a huſband 
and wife, without ſentence, do part and live ſeparate, the 
children ſhall be taken to be legitimate, and ſo deemed till 
the contrary be proved, for acceſs ſhall be intended. But if 
a ſpecial verdict find the man had no acceſs, it is a baſtard; 
and ſo was the opinion of Lord Hale, in the cafe of Dickens 
and Collins, 1 valk. 123. 

5. The law hath appointed no exact certain time, for the 
birth of legitimate iſſue, by the widow after the death of her 
huſband. I Dany. 726. 

M. 7 J. Alfop and Bowtrell, The queſtion was, whe— 
ther, the woman being delivered of a child forty weeks and 
nine days after the death of her huſband, ſuch child ſhould 
be deemed a baſtard. And it was proved, that her deceaſed 
huſband's father did much abuſe her, and cauſed her to lie 
in the ſtreets; and three phyſicians (two of them being 
doctors of. phyſick) made oath, . that the child came in time 
convenient to be the child of the party who died ; and that 
the uſual time for a woman to go with child, is nine months 
and ten days, to wit, ſolar months, at thirty days to the 
month, and not lunar months; and that by reaſon of the 
want of ſtrength in the woman or the child, or by reaſon 
of ill uſage, ſhe might be a longer time, v. to the end of 
ten 
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ten months or more. And the phyſicians further affirmed, 
that a perfect birth may be at ſeven months, according to 
the ſtrength of the mother or child, which 1s as long be- 
fore the time of the proper birth. And by the ſame reaſon 
it may be as long deferred by accident, which is commonly 
occaſioned by infirmities of the body, or paſſions of the ö 
mind. And the child was adjudged to be legitimate. Cros. 


8 
, | Ja. 541. ; 
II. Securing the reputed father. 


' By the 6 G. 2. c. 31. Whereas the laws now in being 
are not ſufficient to provide for the ſecuring and indemni- | 
fying pariſhes and other places, from the great charges | 


f frequently ariſing from children begotten and born out of 
f lawful matrimony ; it is enacted, That if any ſingle woman 
b ſhall be delivered of a baſtard child, which ſball be chargeable, 
or likely to become chargeable, to any pariſh er extraparochial 
place; or ſhall declare her ſelf to be with child, and that ſuch 
child is likely to be born a baſtard, and to be chargeable to any j 
pariſh or extraparochial place, and ſhall in either of ſuch caſes, 


in an examination (A) to be taken in writing, upon oath, be- 
| fore one juſtice of the county, city, or town corporate, where 4 
| | ſuch pariſh or place ſhall lie, charge any perſon with having 1 
| | gotten her with child, it hall be lawful for ſuch juſtice, upon 0 
| | application made to him by the overſeers of the poor of ſuch pa- 
riſh, or one of them, or by any ſubſtantial houſholder of ſuch 
extraparochial place, to iſſue out his warrant (B) fer the im- 
mediate apprebending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, or before any other of his ; 
majeſty's juſtices of the peace of ſuch county, city, or town cor- 5 
porate And the juſtice before whom ſuch perſon ſhall be brought, | 
ſhall commit (C) him to the commen gael er houſe of correction, i 
unleſs he ſhall give ſecurity (D) to indenmify ſuch pariſh or place, 4 
or ſhall enter into a recognizance (E) with ſufficient ſurety, 1 
upon condition to appear at the next general quarter ſeſſiuns, or i 
general ſeſſions, of the peace, to be holden for ſuch county or 
liberty, and to abide and perform ſuch order or orders as ſhat! | 
be made, in purſuance of an act paſſed in the 18th year ef the 
reign of her late majeſty queen Elizabeth, concerning baſtard 
begotten and born out of lawful matrimony. ſ. 1. 


Iſſue out his warrant for the immediate apprebending]\ II 
the conſtable, having a warrant to apprehend the reputed fa- | 
ther, ſhall willingly or negligently ſuffer him to eſcape ; he | 
may be bound over to the ſeſſions, and there indicted, fined, 
and impriſoned : and under the influence thereof he com- 
pelled to make. ſatisfation to the proſecutors, 
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To appear at the next general quarter ſeſſions) It hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 
fions generally, but at the next ſeſſions after the child ſhall 
be born; upon a principle of convenience, leſt if the child 
ſhould not be born, or the mother not be able to go before 
the juſtices in order to filiate the child, before the next ſeſ- 
ſions, the reputed father ſhould be gone, and the deſign of 
the act be fruſtrated. But upon the face of the act it 
ſeemeth, that the juſtice ſhall bind him, not only to ap- 
pear at the ſeſſions, but alſo to abide ſuch order as ſhall 
be made in purſuance of the act of the 18 El. Indeed, it 
doth not appear very clearly, for what purpoſe he ſhall be 
bound by the juſtice to appear at the ſeſſions at all: it can- 
not be by way of puniſhment ; for it may turn out, upon 
hearing the cauſe, that he ſhall not be the reputed father. 
hut the words of the act muſt be purſued ; and therefore 
he muſt be bound to appear at the next general quarter ſeſſions 
for, general ſeſſions] of the peace to be holden for ſuch county 
or liberty, and to abide and perform ſuch order or orders as 
Jhall be made in purſuance of an act paſſed in the 18th year 
of the reign of her late majeſty queen Elizabeth, concerning 
baſtards begotten and born out of lawful matrimony. 


Eliſabeth] This ſtatute recites the name of queen El:ſa- 
beth with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z, 
Which is noted here only, as not exactly agreeable to that 
preciſion which ordinarily is required in reciting acts of par- 
liament in caſes penal. 

And if ſuch woman ſhall die, or be married, before ſhe 
ſhall be delivered, or miſcarry of ſuch child, or ſhall appear 
not to have been with child at the time of her examination, 
ſuch perſon ſhall be diſcharged from his recognizance at the next 
ſeſſions, or immediately releajed out of cuſtody by warrant of one 
juſtice reſiding in or near the limits where ſuch pariſh or place 
ſhall lie, 1. 2. 

And on application made by any ſuch perſon, who ſhall be 
commutted to any gaol or houſe of correction, or by any perſon on 
his behalf, to any juſtice reſiding in or near the limits where 
fuch pariſb or place ſhall lie; ſuch juſtice ſhall ſummon the 
overſeers of ſuch pariſh, or one or mare ſubſtantial houſhalder's 
of ſuch extraparochial place, to appear before him at a time 
and place to be mentioned in ſuch ſummons, to ſhew cauſe why 
fuch perſon ſhould not be diſcharged : And if no order ſhall ap- 
pear to have been made, in purſuance of the 1 8th of Eliſ. within 
fix weeks after ſuch woman ſhall have been delivered, ſuch juſ- 
tice may diſcharge him from his impriſonment, ſ. 3. 


But 
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But it foall not be lawful for any juſtice, to ſend for any 
weman, before ſhe ſhall be delivered, and one month after, in 
order to her being examined concerning her pregnancy; or ta 
compel any woman, before fhe fhall be delivered, ta anſwer any 
ans, + relating to her pregnancy. 1. 4. 


To compel any woman] M. 11 G. K. and Chandler. In- 
dictment for ſecreting a woman big with an illegitimate 
child, fo that ſhe could not be had to give evidence about 
the father. The detendant demurred. And by the court, 
Judgment muſt be given for the detendant, for the child 
cannot be illegitimate before it is born, there being always 
a poſſibility that it may be born in lawful wedlock, And 
by this act the woman is not to be compelled, Str. 612, 
L. Raym. 1368. 


II. Order of filiation, and appealing therefrom. 


In treating hereof, ] will firſt ſet forth the ſtatutes, where- 
on the order is to be framed ; then will inſert the approved 
form of an order of baſtardy, together with the adjudged 
caſes upon the ſeveral parts thereof; and laſt of all, will 
conſider certain other reſolutions upon the faid ſtatutes, not 
relating to the form of ſuch order, 

The ſtatutes are theſe : 

By the 18 El. c. 3. it is enacted as follows ; Concerning 
baſtards begotten and born out of lawful matrimony, the ſaid 
baſtards being now left to be kept at the charges of the pariſh 
where they be born, to the great burden of the ſame pariſh, and 
to the evil example and encouragement of lewd life, it is enacted, 
that two juſtices (1 Q.) in or next unto the limits where the 
pariſh church is, within which pariſb ſuch baſtard ſhall be born, 
upon examination of the cauſe and circumſtance (F), ſhall and 
may by their dijcretin, take order (G) as well for the puniſh- 
ment of the mother and reputed father, as als for the better re- 
lief of ſuch pariſh, in part or in all; and fvail and may, by like 
diſcretion, take order for the keeping of every ſuch baſtard child, 
by charging ſuch mother or reputed father, with the payment of 
money weekly, or other ſuftentation for the relief of ſuch child, 
in ſuch wiſe as they ſhall think meet and convenient : And i 
after the fame order by them ſubſcribed under their hands, the 
mot her or reputed father, upon notice thereof, ſhall not for their 
part obſerve and perform tho ſaid order, that then every ſuch 
party ſo making default in not performing the ſaid order, to be 
committed to ward to the common gaezl, there to remain without 

bail er mainprije, except he er ſhe fhail put in ſufficient ſurety 
(H) to perform the ſald order, or elſe perſonally to appear at 
3 the 
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the next general ſeſſions of the peace, to be holden in that county 
tuhere ſuch order ſhall be taten; and alſo to abide ſuch order, 
as the ſaid juſtices, or the more part of them, then and there 
ſhall take in that behalf (if they then and there ſhall take any) ; 
and that if at the ſaid ſeſſions, the ſaid juſtices ſhall take ng 
other order, then to abide and perform the order before made, 
as is aboveſaid. 

And by 3 Car. c. 4. All juſtices of the peace within their 
ſeveral limits and precincts, and in their ſeveral ſeſſions, may 
do and execute all things concerning the flatute of 18 El. that 
by the juſtices in their ſeveral counties are by the ſaid Natute 
limited to be done. 1. 15. 


Upon which ſtatutes, the form of an order of ba- 
ſtardy may be to this effect : 


Weſtmorland. HE order of J. P. and K. P. eſquires, 
two of his majeſly's juſtices of the peace 
in and for the ſaid county, one whereof is of the quorum, and 
both reſiding [in, or] next unto the limits of the pariſh church 
within the pariſh of- in the ſaid county, made the 
year concerning a (male) 
baſtard child, lately barn in the pariſh of aforeſaid, of 
the body of A. M. fingle' woman: 
I bereas it hath appeared unto us the ſaid juſtices, as well 
upon the complaint of the churchwardens and overſeers of the 
Poor of the ſaid pariſh of as upon the eath of the ſaid 
A. M. that fhe the ſaid A.M. on the day 0 — 
now laſt paſt, was delivered of a (male) baſtard child ai 
in the ſaid pariſh of ——n the ſaid county, and that the 
faid baſtard child is nnv chargeable to the ſaid pariſh of —— 
and likely fo to continue; and further, that A. F. of —— mm 
the ſaid county, yeoman, did beget the ſaid baſtard child on the 
body of her the ſaid A. M. And whereas the ſaid A. F. hath 
appeared before us, in purſuance of our ſummons or that pur- 
Poſe, but hath not ſhewed any ſufficient cauſe why he the ſais 
A. F. hall not be the reputed father of the ſaid baſtard child: 
[Or, And whereas it hath been duly proved to us upon oath, that 
the ſaid A. F. hath been duly ſummoned to appear before ui the 
faid jrſtices, to the end we might examine into the cauſe and 
circrortance of the premiſſes; and whereas he the ſaid A. F. 
hath neglected to appear before us, according to ſuch ſummons:} 
WW: therefore upon examination of the cauſe and circumſtance of 
the premiſſes, as well upen the oath of the ſaid A. M. as other- 
wiſe, do hereby adjudge him the ſaid A. F. to be the reputed 
7 at her of the ſaid baſtard child. 
2 


Aud 


mothi 
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And thereupon we dh order, as well for the better relief of 


the ſaid pariſh of — 45 = the ſuſtentation and relief of 
the ſaid baſtard child, that the ſaid A. F. fhall and ds forth- 
with, upon notice of this our order, pay or cauſe to be paid to 
the ſaid churchwardens and over ſeers of the poor of the ſaid pa- 
riſh of or to ſome or one of them, the ſum of - 


for and towards the lying- in of the ſaid A. M. and the mains 


tenance of the ſaid baſtard child, ta the time. of making this 
our order, 

And we do alſo hereby further order, that the ſaid A. F. 
foall likewiſe pay or cauſe io be paid, to the churchwardens and 
overſcers of the poor of the ſaid pariſh of for the time 
being, or to ſome or one of them, the ſum of. weekly and 
every week from this preſent time, for and towards the keeping, 
ſuſtentation, and maintenance of the ſaid baſtard child, for and 
during fo long time, as the ſaid baſtard child all be charge- 
able to the ſaid pariſh of —. 

And we ds further order, that the ſaid A. M. Hall alſo pay 
er cauſe to be paid to the ſaid churchwardens and over ſcers of the 
poor of the ſaid pariſh of ——for the time being, or io ſome 
or one of them, the ſum cf weekly and every week, fi 
long as the ſaid baſtard child ſhall be chargeable to the ſaid pa- 
riſh of — in caſe ſhe ſhall nat nurſe and take care of the 
ſaid child her ſelf. 

Given under our hands and ſeals the day and year firſt above 
written, 


One whereof is of the quorum] Many orders formerly have 
been quaſhed, for want or ſetting forth that one of the juſtices 
was of the quorum; but now by the ſtatute of 26 G,'2, c. 27. 
no order ſhall be quaſhed for that defect only. 


Fhereas it hath appeared unte us] K. and Beard, The 
examination of the woman muſt be by two juſtices, as well 
as the ordering part; for the examination is a judicial act, 
and ought to be by both; and it is not enough that one 
ſhould examine, and make report to the other; but if they 
are both preſent, and one only examine, it is well enough, 
for it is in fact the examination of both. 2 Salk. 478. 


As cuell upon the complaint of the churchwardens and ovẽ r- 


ſeers] An order made without the complaint of the pariſh 
officers, is not good, Black. 44. 


As upon the oath of the ſaid A. M.] It ſeemeth, that the 
mother may be examined upon oath, concerning the reputed 
father, and of the time and other circumſtances ; for that in 
this caſe, the matter, and the trial thereof, dependeth 

Vor. I. M chic fly 
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—_ 
1 


chiefly upon the examination and teſtimony of the mother, 


Dalt. c. 11. "mo 
Mas delivered of a (male) baſtard child] H. 8G. K. and fox * 
England. An order was quaſhed, becauſe the ſex of the . 
baſtard, or the name of it were not mentioned; only, a 3 i 
certain baſtard child born of the body of ſuch a woman, chat the 
Str. 503. | come ct 
At in the ſaid pariſh of ] M. II An. 9. that it i 
and Caſh. The order did not ſet forth that the child was become 
born in the pariſh ; and by the ſtatute the juſtices cannot 
make an order to compel a man to contribute towards the And } 
maintenance of a baſtard child, but in cafe of that pariſh man, dt 
where the child was born: And quaſhed for this reaſon, Browne, 
Caſ. of S. 59. | huſband 
T. 7 G. K. and Butcher, Exception was taken to an or- ſence th 
der of baſtardy, that it did not appear the child was born in and the! 
the pariſh to which the relief is ordered; for it ran, Ve two But by 1 
juſtices of the borough of Lime Regis, reſiding within the li- ing wit] 
mits where the pariſh church is, within which pariſh the child ther of 
was born Which is only an averment, that the juſtices the groi 
reſided in that pariſh where the child was born, but that no ſuffic 
might not be the ſame pariſh ordered to be relieved, And Summ 
for this fault the order was quaſhed. Str. 437. was duly 
E. 10 G. 2. K. and Greaves. The pariſh where the child to be qu 
is born, is only to be indemnified ; and if the baſtard has T.6{ 
acquired a ſettlement elſewhere, the father is then diſ- tion aga 
charged. Nelſ. Baſt. 5 an order 
And upon this head it is obſervable, that there is one caſe, moning 
which although it frequently happeneth, yet is not within Upon aj 
the ſtatute ; and that &, where a baſtard is born in a pariſh great ex 
where the mother hath no ſettlement, The child ſhall go tural juſ 
with its mother for nurture, whilſt it is a nurſe child, to her can be 
place of ſettlement; and ſuch place can have no remedy againſt n 
upon this ſtatute, for that the child was not born there. mons z | 
And it ſeemeth that the pariſh, where it was born, ſhall truth m 
not be liable to maintain it, until the child ſhall be lawfully ſides, ot! 
removed thither, as to its place of ſettlement. and the 
Upon which ground alfo, it ſeemeth not ſafe, to grant a ought to 
certificate with a woman with child of a baſtard, thereby and ther 
indemnifying the pariſh where it ſhall be born, and promi- lie; and 
fing to receive and provide for the baſtard child when it ſhall Juſtice. 
become chargeable. For the pariſh granting ſuch certifi- ſummon 
cate, can have no remedy againſt the mother or reputed fa- tion on t 
ther, but only the pariſh where the child was born ; nor Deen on 
can that pariſh neither, becauſe it is indemnified. 3 
VIC ion, 
Clargeabh to he gr; 
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Ehargeable to the ſaid pariſh] Order to provide for a ba- 
ſtard child: Exception was taken, that the order doth not 
ſet forth that he is chargeable to the pariſh, or likely to be 
ſo. And quaſhed by the court. Comb. 39. 
But in K. and Matthews, H. 8 V. Exception was taken, 
that the arder doth not ſet forth that the child is liłc y to be- 
come chargeable: But this exception was over- ruled; for 


that it is ſelf evident, that every baſtard child is likely to 
become chargeable. 2 Salk. 475, 6. 


And further, that A. F. of: in the ſaid county, yeo- | 
man, did beget the ſaid baſtard child] J. 2 G. 2. X. and | 
Browne, Upon an order of baſtardy it was ſtated, that the 
huſband had been abſent ſix years, and that during his ab- 
ſence the defendant had had carnal knowledge of the wife, 
and therefore they adjudge him to be the putative father, 
But by the court, This order muſt be quaſhed ; for his ly- 
ing with her is not a ſufficient reaſon to infer him the fa- 
ther of this child : and though the juſtices need not ſhew 
the grounds they go upon, yet if they do, and it appears 
no ſufficient ground, their order will be bad. Str. 811. 


Summons] If the order do not ſet forth, that the defe:.dant | 
was duly ſummoned to appear, and for what cauſe, it ought | Fl 
to be quaſhed. K. and Glegg. 10 Mad. 4. | 

T. 6 7G. 2. X. and Cotton, Motion for an informa- 
tion againſt the defendant, who with another juſtice made 
an order of baſtardy upon one Fitzgerald, without ſum- 
moning him to appear before them to make his defence : 


_— — 
o 


| 
| Upon appeal to the ſeſſions he was acquitted, and put to 
great expences ; which it was inſiſted was contrary to na- | 
ö tural juſtice. By Mr. Juſtice Page; No man in an office 
, can be ſuppoſed to be ſo ignorant, as not to know it is | 
7 againſt natural juſtice, to convict a man without a ſum- f 
? mons; the examination ought to be ſo made, that the P 
| truth may appear, and that muſt be by examining both 
/ ſides, otherwiſe it is partial; the ſcandal, the expence, 
and the diſorder in Mr, Fitzgerald's family, are things that | 

4 © ought to be conſidered ; here was no taking by warrant, 
y | and therefore an action of falſe imprifonment would not. 
= lie; and this is the only method can be uſed, to puniſh the 
Il © juſtice, Mr. J. Probyn; The principal objection about a 
K t ſummons is right in law, and in reaſon ; poſſibly an ac- 
* tion on the caſe might be framed; there may poſſibly have 
or been only an error in judgment, and it is hard to grant 

un information, Mr. J. Lee; If this was ſtrictly a con- 

viction, againſt which no appeal lies, an information ought 

by do he granted; but he thought the matter was not ſo very 
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ſtrong in the caſe of orders. And the rule Was diſcharged. 
Sg. C. V. 1. 179. | 

E. 8 G. 2. K. v. Taylar and Neale, Motion in the king's 
bench for an information againſt the defendants, two ju- 
ſtices of Devon/hire, for making an order on one Nicholas 
Auld, adjudging him to be the putative father of a ba- 
ſtard child, without ſummoning him, and alſo for refuſing 
to hear his witneſſes. On ſhewing cauſe, it appeared that 
he was ſummoned by a third juſtice, which the court held 
to be ſufficient ; but that the defendant not appearing him- 
ſelf, the juſtices would not hear his witneſſes. And by 
the court, ſuppoſing the man was ſummoned, and did not 
appear, the juſtices are not then bound to hear any evidence 
for him; and this court will not hear any evidence in be- 
half of a perſon, who ſhould attend here, and does not, 
Se. C. V. 2. 192. 


Do hereby adjudge] T. 4 Ann. 9, and Meſtan. The great 
objection which ſtuck long with the court, was, that it 
was faid in the order, we the ſaid juſtices doth adjudge, in- 


ſtead of do adjudge; and after the caſe had depended two 


terms, and been ſeveral times ſtirred, the court for that 
exception, the laſt day of the term, quaſhed the order. 
L. Raym. 1198, | 

And afterwards, H. 4 Ann. The ſame juſtices made 
another order, with the very ſame fault in it, vz. doth 
adjudge; and upon a certiorari, that was quaſhed, L. 
Raym. 1198, 


Adjudge the ſaid A. F. to be the reputed father] E. 20 C. 2, 
R. and Perkaſſe. An order was quaſhed, becauſe, there was 
no adjudication, that the perſon againſt whom the complaint 
was made, was the reputed father. 2 Sid. 363. 

H. 9 G. 2. K. and Jenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
is not the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch a caſe 
the pariſh cannot appeal, becauſe an appeal is only, when 
the party refuſes to give ſecurity to come to ſeſſions, And 
by the whole court, the two juſtices have no ſuch autho- 
rity ; for their whole power depends on the ſtatute of 18 Fl. 
and that 1s only to take order for puniſhment of the par- 
ties, and for relief of the pariſh; and this order is for 
neither tne one nor the other, Sz; C. V. 2. 161, Str, 
1050. 

The fum of for and towards the lying-in] A. 12 
An, ©. and Odam. Order for maintenance of a baſtard 
child, was excepted to, becauſe the deſendant is upon fight 
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of the order to pay 91. in groſs; and-after that, ſo much 


weekly. And by the court; By the ſtatute the juſtices are 
to take order for relief of the pariſh, and keeping of the 
child, by payment of money weekly, grother ſuſtentation; 
and this may be only indemnifying the pariſh for money 
laid out before the reputed father was found. 1 Salk. 124. 


The ſum of weekly] E. 20 C. 2. K. and Perkaſe. 
It was moved in the court of king's bench, to quaſh an 
order for maintaining a baſtard child made at the quarter 
ſeſſions, and the exception was, becauſe it was unreaſona- 
ble, in reſpect of the ſmallneſs of the ſum ; namely, but 
2.4, a week for the maintenance of the child : And the 
court were of opinion that it ſhould be quaſhed, unleſs cauſe 
ſhewn; and they faid, that altho* none but the juſtices 
could declare the father, yet if they were unreaſonable in 
the ſum, the court might judge of that, 2 Sid. 363. 


During ſo long time as the ſaid baſtard child ſhall be charge- 
able] E. 9 W. K. and Barebaker, Order to pay ſo much 
money by the week, till the child ſhall be fourteen years 
of age, is naught; for the juſtices have no power but tg 
indemnify the pariſh ; and that is only to oblige him to 
maintain the child, as Jong as it 1s or may be chargeable, 
I Salk, 121. 2 Salk, 478. 

An order that the putative father ſhould pay ſo much a 
week, until it ſhould be able to get its living by working, 
was quaſhed; it ſhould have been for ſo long time, as the 
child ſhall be chargeable to the pariſh. I Vent. 210, 

M. 1G. 2. X. and Street. An order of baſtardy was 
made, to pay ſo much weekly, till the child was nine years 
old, if it ſhould ſo long live. And by the court, It is a 
good order, for we cannot intend it able to provide for it 
{elf ſooner, Str. 788. But then it may be bound an ap- 
prentice into another pariſh before that age, and having 
gained a ſettlement in ſuch other pariſh, the effect of the 
order ſhould then ceaſe. Therefore it is beſt in this and 
all ſuch like caſes to hold to the ſtatute : and the ſtatute 
here only gives power to the juſtices to take order for the re- 
lief * the pariſh where the child ſhall le born. 

. 9 IV. Brawne's caſe. The juſtices cannot order a ſum, 
for putting out the child an apprentice, Comb. 448. 

But in the caſe of K. and Blackwell, M. 4 G. The or- 
der was, that the reputed father ſhall pay to the churchwar- 
dens ſo much weekly from the time of the birth of the 
child, until he ſhall attain the age of 12 years, if he ſhall 
ſo long continue chargeable ; and when he {hall attain the 


age of 12 years, to pay 44. to put him out apprentice, and 


M 3 this 


: 
| 
| 
! 


166 


# LEY 
; 1 n CY Fo 1 
n he in 
OL, As BENS 
T4 5 =" = 
FTP = FER, 2 2 
2 3 * FREY Baez £4 


Baſtards. 


this was held good. The ſame reſolved, 10 Med. 85, And 
H. 2 G. K. and Stone. Nelf. Baſt. 

But it ſeemeth not neceſſary to incumber the order there- 
with; for it may be the ſame thing if the pariſh bind him 
out, and pay the money ; for until ſuch ſum ſhall be run 
off by the weekly payments, ſo long the child continues 
chargeable. 

But after all, ſo far as theſe errors above rehearſed ſhall 
aff ct orlj the form of che order, and not the merits there. 
of; the tame may be amended at the ſeſſions, by the 5 G. 2. 
c. 19, before the appeal ſhall be proceeded upon, and then 
the court ſhall go upon the merits. 


HAVING thus diſtinctly conſidered the form of an 
order of baſtardy, as eſtabliſhed upon the ſtatutes aforegoing, 
I proceed to ſome other reſolutions upon the ſaid ſtatutes, 
concerning divers matters not relating to the form of ſuch 
order. Which are theſe: 1. In what time the order ſhall 
be made, 2. Whether the juſtices can order ſecurity to be 
g ven to perform their order, 3. To what ſeſſions the ap- 
peal againſt the order ſhall be, 4. Whether the ſeſſions 
can proceed originally in the caſe of battardy. 5. Whether 
on appeal it is neceſſary that the reputed father ſhall be 
preſent in court. 6. In what caſe the order of ſeffions 
ſha!) be final. 7. In what manner the ſeſſions ſhall in- 
force their own order. 8. What ſhall be done if the two 
next juſtices cannot agree. 9. What ſecurity ſhall be re- 
quiſite to indemnity the pariſh, to prevent any order from 
being made. 

(1) [n what time the order ſball be made, There is no 
time limited by the ſtatute, in which the order ſhall be 
made; ſo that it may be made at any time after the birth 
of the child. 

And in the caſe of K. and Miles, M. 1 G. On motion 
to quaſh an order of baſtardy, it was reſolved, that if the 
father run away, and return, tho” 14 years after, yet an 
order to fix the child on him is good; for there is no ſta- 
tute of limitation in theſe caſes. Se. C. V. I. 77. 

But by the aforeſaid ſtatute of 6 G, 2. if the reputed 
father is in priſon, and no order ſhall be made in ſix weeks 
after the birth of the child, he may in ſuch caſe be diſ- 
charged from his impriſonment ; but the order nevertheleſs 
made upon him afterwards, will be good. 

(2) IPhether the juſtices can order ſecurity to be given to 
perform their order, E. 2 Au. ©. and Cheffey, Exception 
was taken, that the order was, that the defendant ſhould 
give ſecurity for payment of the ſum by them impoſed » 
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tie maintenance of the child; when it did not appear, that 
ti. efendant had diſobey ed the order in point of payment. 
A . for this reaſon, the order was quaſhed as to that part. 
L *-ym. 858. 3 Salk. 66. 
with this all the other reſolutions do agree. 7. 
„ Q: and Clogg, 4 G. K. and Buckle, T. 8 & 9 
K. and Meſſenger. Nelſ. Baſt. 
ſo are the words of the ſtatute of the 18 EI. 
the party ſhall not perform the ſaid order, he 
f en (ſo ma ing default) be committed, unleſs he ſhall 
| \urcty to perform the ſame, or to appear at the ſeſ- 
And nereby a paſſage might be left open to avoid 
t payments, by the reputed father complying at 
p , 4d afterwards running away. But the aforeſaid 
ſaute of the 6 G, 2. c. 31. ſeemeth to have been intended 
to remedy this inconvenience ; by which, one or more ju- 
ſtices, either before or after the birth, may commit him 
to the gaol or houſe of correction, unleſs he ſhall give ſe- 
curity to indemnify the pariſh, or otherwiſe enter into re- 
cogr.izance to abide ſuch order or orders as ſhall be made 
in purſuance of the act of the 18 El. 

(3) To what ſeſſions the appeal againſt the order ſhall be. 
The ſtatute directs, that the appeal ſhall be zo the next ge- 
neral ſeſſions of the peace to be halden in that county, where ſuch 
order ſhall be taken. 


Next general ſeſſions] That is to ſay, the next general ſeſ- 
ſions after notice of ſuch order. 3 Keb. 551. 


General ſeſſiuns] T. 10 V. K. and Shaw. An order was 
made by two juſtices, adjudging Shaw to be the reputed fa- 
ther of a baſtard ; whereupon he appealed to the next guar- 
ter ſeſſions after notice; where the order of the two juſtices 
was diſcharged: And now it was moved to quaſh the or- 
der of ſeſſions, becauſe by the ſtatute the appeal muſt be 
to the next general ſeſſions, and there might have been a 
general ſeſſions before the general quarter ſeſſions, as in 
London and Middleſex, where there are four general ſeſ- 
ſions in the year, beſides the quarter ſeſſions, And quaſhed 
for this fault. 2 Salk. 482. 


To be helden in that county] It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in the 
county aforeſaid, and did not ſay fer the county; but this 
was overruled, for that there is not ſo much ſtrictneſs re- 
quired in orders, as there is in indictments. 1 Vent. 37. 

To which may be added alſo, that this is according to 
the words of the ſtatute. 
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In that county where ſuch order ſhall be taken] T. 15 C. 2. 
K. and Coy/tan. Reſolved, that this ſhall be intended of 
the next ſeſſions of that part of the county, where it was 
made, and not at the next ſeſſions in the county at large; 
for that would be miſchieyous in many counties, whiere 
there are ſeveral ſeſſions in diſtinct parts of the county. 
1 Sid. 149. 

(4) Whether the ſeſfions can proceed originally in the caſe f 
laſtardy. It hath been much diſputed, whether the ſeſſions 
may make an original order, in the caſe of baſtardy, by 
the ſtatute of the 3 Car. c. 4. in like manner as the two 
Juſtices may do by the 18 EI. If a conjecture may be al- 
lowed, after fo long a ſpace of time from the making of 
the ſaid acts, and after the opinions of ſo many learned 
men thereupon, it ſhould be this : In the firſt place, as to 
thoſe who hold the negative, namely, that the ſeſſions can- 
not proceed originally upon the ſaid ſtatute of 3 Car. it is 
clearly obſervable, albeit their opinion may be true, that it 
reſteth upon a falſe foundation, namely, upon a ſuppoſition 
that the ſaid ſtatute of 3 Car. is expired; which is none 
other than a palpable overſight committed by one author, and 
followed by others without examination (a thing not unuſual 
in this kind of learning.) Suppoſing therefore that the ſta- 
tute of the 3 Car. is of force, let us put the caſe, that the 
ſeſſions may proceed originally thereupon, in like manner 
as the two juſtices may do by the 18 El. then there will 
appear this difficulty upon the face of it, that after the ſeſ- 
ſions ſhall have made ſuch order, if the party ſhall make 
default in the performance thereof, then (according to the 
directions of the ſaid ſtatute of 18 El.) the party ſo making 
default ſnall put in ſurety to perform the ſaid order, or elſe 
perſonally to appcar at the next ſeſſions, to abide ſuch or- 
der as ſhall there be made in the premiſles, or ſhall be com- 
mitted for his refuſal, Which implies an appeal from one 
ſeſſions to another; a thing which is unknown to our laws, 
an appeal always ſuppoſing a removing the cauſe from an 
inferior to an higher juriſdiction, and not from the ſame 
court to the ſame court. Now the obvious reſolution of 
the mat er perhaps may be this; the ſtatute of the 18 El. 
which was a temporary act, doth require, that if the party 
ſhall make default in performance of the order of the two 
Juſtices, they ſhall commit him to gaol, unleſs he ſhall put 
in ſurety to perform the ſaid order, or elſe perſonally to 
appear at the next ſeſſions, and to abide ſuch order as the 
Juſtices there ſhall take in that behalf (if they then and there 
ſhalt take any) and that if at the ſaid ſeſſions they ſhall take 
no other order, then to perform the ſaid order before made; 
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without any ſpecial power given to the ſeſſions, either b 

that act, or by any other, to take any order therein at al}. 
Then comes the ſtatute of 3 Car. c. 4. which enacteth, 
that the ſaid ſtatute of 18 El. ſhall be continued, together 
with this ſupplementary clauſe, that the juſtices in ſeſſions 
may do and execute all things concerning the ſaid ſtatute of 18 
El. that by the juſtices in the ſeveral counties are by the faid 
flatute limited t2 be done. And then the whole taken toge- 
ther will amount to no more than this; that the two Ju- 
ſtices out of ſeſſions ſhall take order for the puniſhment of 
the mother and reputed father, and for the relief of the pa- 
riſh, and that if upon appeal the matter ſhall come before 
the ſeſſions, the ſeſſions ſhall have power to determine there- 
upon, and to take ſuch order therein, as the two juſtices 
may do out of ſeſſions. : 

So that upon this ſuppoſition, the ſtatute of the 3 Car, 
doth not give the ſeſſions a power to proceed originally, and 
ſo deprive the party of the benefit of an appeal, but only 
explains the power intended by the 18 El. of the ſeſſions 
upon an appeal to hear and determine the ſame, 

And nothing is more frequent, in the like caſes, than 
for an act continuing a former act, to add an explanatory 
clauſe of ſome doubtful part of ſuch former act; of which 
we have an inſtance at hand in this very ſame ſtatute of 
3 Car. c. 4. which, continuing the ſtatute of the 43 El. 
concerning the power given to the overſeers to bind out 
poor children apprentices, adds this explanatory clauſe, wz. 
that all perſons to whom the overſeers ſhall bind ſuch poor 
children apprentices, may take and receive them as ap- 
prentices. | 

(5) TFhether on appeal it is neceſſary that the reputed fa- 
ther ſhall be preſent in court, H. 8 V. K. and Matthews, 
'The court will not quaſh an order of baſtardy, unleſs the 
reputed father be preſent in court. 2 Salk. 475, 

And the reaſon is, that if the cauſe ſhall go againſt him, 
he may be proceeded againſt, in cafe of contempt or diſobe- 
dience. 

(6) In what caſe the order of the ſeſſions ſhall be final. 
AA. 13 G. K. and Tenant, The order of two juſtices being 
quaſhed upon the merits by the ſeſſions on an appeal, the 
detendant is thereby legally acquitted, and cannot be drawn 
in queſtion again for the ſame fact. L. Raym. 1423, 4. 
Str, 716, 

If the two next juſtices make an order, and the party 
appeals to the next ſeſſions, and they alter, or diſcharge, or 
confirm that order, any other ſeſſions cannot order any 
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thing contrary thereto, for the order upon the appeal is 
final. Cro. Car. 341, 350. Pridgeon's caſe. 

T. 1 G. 2. K. and Arundell, Two juſtices make an or- 
der, that the defendant ſhall pay a ſum in groſs, and alſo 25. 
a week ſo long as the child ſhall be chargeable. The party 
appeals to the ſeſſions, who confirm the order. At a ſubſe. 
quent ſeſſions, the father of the baſtard deſired to have the 
keeping of it, and that the payment of the 25. a week 


- ſhould ceaſe; which the ſecond ſeſſions ordered. Motion was 


made to quaſh this laſt order of ſeſſions, becauſe in this caſe 
they had no juriſdiction. And the court held, that the ſe. 
cond ſeſſions had no authority to order the ſubtraction of the 
25. a week; and the order was quaſhed, becauſe it was made 
out of time (being three years after the appeal), and there- 
fore the juſtices had no juriſdiction. Sz. C. J. 1. 234. 
(7) In what manner the ſeſſions ſhall inforce their own er- 


der. T. 4 An. ©, and Weſton, The caſe was, Weſton had 


appealed to the ſeſſions, where the order was confirmed, 
and he committed for not paying the money ordered : And 
exception was taken, that the ſeſſions ſhould have pro- 
ceeded againſt him upon his recognizance. And by Halt 
Ch. J. If they proceed on the 18 El. the ſeſſions hath no 
power to commit, but to proceed on his recognizance ; but 
if on the 3 C. the ſeſſions may commit as the two juſtices 
might have done, that is, unleſs the party put in ſecurity 
to perform the order, or to appear at the next ſeſſions. 
1 Saik, 122. L. Raym. 1157. 

Note; This caſe goes upon the ſuppoſition that the ſeſ- 
ſions may proceed originally on the ſtatute of 3 C. c. 4. and 
thereupon inferreth the abſurdity abovementioned, of appeal- 
ing from one ſeſſions to another. But the method of pro- 
ceeding againſt the reputed father, in caſe of diſobedience to 
the order of ſeſſions, ſeemeth to be not difficult; if he is 
bound over to abide ſuch order or orders as ſhall be made 
in purſuance of the ſtatute of the 18 El. his recognizance 
may be eſtreated; if he hath not been bound over, he 
may be indicted, fined, and impriſoned, for the con- 
tempt. 

(8) 1hat ſhall be done if the two next juſtices cannot agree. 
In this matter the ſtatute of 18 El. is different from moſt 
other ſtatutes; for generally where power is given to two 
Juſtices, the ſtatutes expreſs that two or more juſtices may 
do ſuch a thing ; but here the ſtatute ſaith only, that two ju- 
ſtices, dwelling in or next unto the pariſh, ſhall have power 
to take order therein. And Mr. Dalton makes a quere, 
what ſhall be done, if the two next juſtices cannot agree in 
the order, or ſhall make no order: And this caſe, tho 
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likely enough to happen ſometimes, hath not yet been de- 
termined. If they will not proceed at all, there ſeemeth 
to be no doubt, but that they may be compelled by a man- 
domus; and if they cannot agree, yet ſtill it ſeemeth, that 
they may in like manner be compelled, for till that is done, 
they have taken no order for the relief of the pariſh, which 
the ſtatute requires that they ſhall do, But whether, if one 
of the next juſtices ſhall retuſe, and another not the next 
ſhall! or may act in ſuch cafe, doth not appear to have been 
adjudged. 

(9) What ſecurity ſhall be requiſite to indemnify the pariſh, 
1 zo prevent any order from being made. E. 11 An. Q, and 
We Smith. If the father will take the child (and the mother is 
; willing to part with it, being a nurſe child) he muſt do it 
at firſt; and b, luffering the order to be made, it ſhall be 
deemed a refuſal in law: befides, he ſhall nat then be ſuf- 


| ed 3 he 09 3 or make away with it, as too often 

| appens, ay. „ 64. 

f Wer Cr 2 99, or other ſecurity ought to be made to the 

i churchwardeus and overſcers and their ſucceſſors, or to their 

p | EXCcciitors or adminiſtrators, hath been queitioned ; concern- 

4 ing which, the author of the readings upon the ſtatutes ſaith 

j tus: Thoſe gentlemen wao have taken upon them, to 

4 direct the officers, to have ſuch bonds or other ſecurities 

| made to them and their ſuccefiors, would do well to con- 

4 ſider, whether the chu-chwardens and overſeers are ſuch a 

corporation as can purchaſe, ſue and be ſued. Ard whether 

. bonds, being things in action, it may not be difficult for the 

q | ſucceſſors of the churchwardens and overſcers, to whom 

| they were made, to maintain an action, on a bond made to 

( | their predeceſſors. Vis true, churchwardens may maintain 
j an action {or the goods of their church. But they are not \ 
8 ſuch a corporation, as can take or purchaſe lands, or take 


0 ſecurities for the uſe of their church, except in London. 
And it never was pretended, that the churchwardens and 


1 overſcers of the poor are a corporation in any reſpect, in re- 
lation to the poor, and conſequently, can neither ſue nor be | 
" ſued as ſuch, Read. Baſt. 
| And indeed, upon the whole, the taking of a bond in | 

q any kind ſeemeth not ſo convenient for the pariſh, as an or- 

1 der made by the juſtices; becauſe the ſuing upon a bond is 


| | both tedious and expenſive, whereas the courſe of carrying 
J of an order into execution is very ſhort and eaſy. But 
then, on the other hand, a bond will bind a miss execu- 
tors; but the order of the juſtices being obligatory only 
upon the man himſcif, when he dies, the order dieth with 


IV. Puniſb- 
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IV. Puniſhment of the mother and reputed father. 


By the 18 El. c. 3. Concerning baſtards being left to be 
Fept at the charges of the pariſh where born, to the great bur- 
den thereof, and to the evil example and encouragement of lewd 
life, it is enacted, that the two next juſtices fhall take order 
therein, as well for the puniſhment of the mother and reputed 
father, as for the relief of the pariſh. 

And by 7 F. c. 4. Every lewd woman which ſhall have any 
baſtard which may be chargeable to the pariſh, the juſtices of 
the peace ſhall commit ſuch lewd woman to the houſe of correc- 
rion, there to be puniſhed and ſet on work, during the term of 
one whole year; and if {he ſhall eftfoons offend again, then to 
be committed to the ſaid houſe of correction as afereſaid, and 
there to remain, until ſhe can put in good ſureties for her good 


behaviour, not to offend ſo again. ſ. 7. 


For the puniſhment of the mother and reputed father | That 
is, by corporal puniſhment : But a woman ſhall not be pu- 
niſhed both by corporal puniſhment, and by being ſent to 
the houſe of correction, for that no one ought to be puniſh- 
ed twice for one and the ſame offence. Dalt. c. II. 


Beaftard which may be chargeable] It ſeemeth by theſe 
words, that ſuch a woman {hall not be ſent to the houſe of 
correction, until after the child be born, and that it be li- 
ving; for it muſt be ſuch a chiid as may be chargeable to 
the par. Zak. c. 11, 

And if ſhe will diſcharge the pariſh of keeping the ba- 
ſtard, ſhe cannot be puniſhed by this ſtatute of 7 F. 

But nevertheleſs ſhe may be puniſhed (Lord Coke ſays) by 
the ſtatute of 18 EI. 2 Inſt. 733. 

W hich opinion ſeems juſtly queſtionable : for the pream- 
ble of the ſaid act of 18 El. (as hath been rehearſed) ſeemeth 
to reſtrain the juriſdiction of the juſtices to the parents of 
ſuch baſtard children only as may be chargeable. 

But the proper puniſhment in ſuch caſe, ſeems to be by 
preſentment in the ſpiritual court. 


The juſtices of the peace ſhall commit] Tt ſeemeth that ſuch 
commitment ought to be by two juſtices at the leaſt; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next juſtices authorized by the 18 El. Dalt, 
c. II. ; 


Shall commit ſuch leud woman] But ſuch puniſhment ſhall 
not be, until after that the woman is delivered of her child ; 
neither are the juſtices to meddle with the woman, until the 
child be born, and ſhe ſtrong again. Dal. c. 11, 4 
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Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 
with the mother to the houſe of correction, but rather that 
the child ſnould remain in the town where it was born (or 
ſettled with the mother) and there to be relieved by the 
work of the mother, or by relief from the reputed father; 
and yet the common opinion and practice is otherwiſe, viz, 
to ſend the child with the mother to the houſe of correction; 
and this may alſo ſeem reaſonable, Where the child ſucketh 
on the mother. Dalt. c. 11, 

But it ſeemeth much the beſt, to commit the mother 
only, and not the child, but leave it to her choice whether 
ſhe will take it with her; and if ſhe will not, then to fend: 
it to its lawful place of ſettlement. 


Then to be committed to the ſaid houſe of correction as afore- 
ſaid] Which words do imply that ſhe ſhall not be puniſhed 
as for a ſecond offence, unleſs ſhe hath been committed and 
puniſhed in the houſe of correction for the firſt. 


V. Mother or reputed father running away. 


Whereas the putative fathers and lewd mothers of baſtard 
children run away out of the pariſh and ſometimes out of the. 
county, and leave the baſtard children upon the charge of the 
pariſh where they are born, alths" they have eftates ſufficient to 
diſcharge the pariſh ; it fhall be lawful for the churchwardens 
and overſeers for the poor of ſuch pariſh where any baſtard child 
ſhall be born, to take and ſeige ſo much of the goods, and receive. 
fo much of the annual rents of the lands of ſuch putative father 
or lewd mother, as fhall be ordered by any two juſtices, to- a 
wards the diſcharge of the pariſh, to be confirmed at the ſeſ- 
ſions, for the bringing up and providing for ſuch baftard child; 
and thereupon the ſeſſions may make an order for the church- 
wardens or overſeers for the poor of ſuch pariſh, to diſpoſe of the 
goods by ſale or otherwiſe, or ſo much of them for the purpoſes 
aforeſaid, as the court ſhall think fit, and to receive the rents and | 
profits of the lands, or ſo much of them as ſhall be ſa ordered 3 
by the ſeſſions. 13 & 14 C. 2. c. 12. ſ. 19. 
E. 2 An. Q. and Chaffty. Order to the churchwardens. 
and overſeers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the parith, quaſh- 
ed; for that it ſhould be, what the juſtices think proper, 
and not what the churchwardens and overſecrs think pro- 


per, L. Raym. 858. 


VI. Murdering a baſtard child. 
1. By the 21 J. c. 27. If any woman be delivered of any Conce:ling the 
Mie of her body, male er female, which being born alive, death of a ba- 
| ſhould ſtard child, 


% 
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Giving a potion 


tion. 


murder. 


438. 


Baſtards. 
od uld by the laws of. this realm be a baſtard, and ſhe endeadous 
privately, either by drowning, or ſecret burying thereof, or any 
ot her ways, either by herſelf, or the procuring of others, ſo to 
conceal the death thereof, as that it may not come to light, whe- 
ther it were born alive or not, but be concealed, ſbe ſhall ſuffer 
death as in caſe of murder, except ſhe can prove by one witneſs 
at the leaſt, that the child was born dead, 
And it hath been adjudged, that in order to convict a 
woman by force of this ſtatute, there is no need that the 
indictment be drawn ſpecially, or conclude againſt the form 
of the ſtatute ; for the ſtatute doth not make a new offence, 
but only make ſuch concealment an undeniable evidence of 
2 Haw. 438. 
Alfo, it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any ſigns of hurt 
upon the body, but it ſhall be undeniably taken that the 
child was born alive, and murdered by the mother. 2 Haw, 


But it hath been adjudged, that where a woman lay in 
a chamber by her ſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for helg. 


2 Haw. 438. 


Alſo, it hath been agreed, that if a woman conſeſs her 
ſelf with child beforehand, and afterwards be ſurprized and 
delivered, no body being with her, ſhe is not within the 
ſtatute, becauſe there was no intent of concealment, and 
therefore in ſuch caſes it muſt appear by ſigns of hurt upon 
the body, or ſome other way, that the child was born alive. 
2 Haw. 438. 

2, If a woman be with child, and any gives her a potion 
to cauſe abor- to deſtroy the child within her, and ſhe take it, and it 

works ſo ſtrongly that it kills her, this is murder; for it 
was not given to cure her of a diſcaſe, but unlawfully to 
deſtroy. her child within her ; and therefore he that gives 
her a potion to this end, muſt take the hazard, and if it 


kills the mother, it is murder. 


1 H. H. 429, 30. 


If a woman be quick or great with child, if ſhe take, 
or another give her any potion to make an abortion, or if a 
man ſtrike her, whereby the child within her is killed, tho 
it be a great crime, yet it is not murder nor manſlaughter 
by the law of England, becauſe it is not yet in rerum natura, 
nor can it legally be known, whether it were killed or not: 
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80 it is, if after ſuch child were born alive, and after die of 


the ſtroke given to the mother, this is not homicide. 1 H. 
H. 433. | WE 

But if a man procure a woman with child to deftroy her 
infant when born, and the child is born, and the woman 
in purſuance of that procurement kill the infant; this ig 
murder in the mother, and the procurer is acceſſary. 1 H. 
H. 433. 


VII. Capacity of a baſtard child as to inberitance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after he is born, and hath gained by time a 
name by reputation, he may purchaſe by his reputed name, 
to him and to his heirs; tho' he can have no heirs but of 
his body. 1 [n/t. 3. 6 Co. 65. 

A baſtard is terminus à quo; he is the firſt of his family, 
for he hath no relation of which the law takes any notice; 
but this muſt be underſtood as to civil purpoſes, for there 
is a relation as to moral purpoſes, therefore he cannot mar- 
ry his own mother, or ſiſter, or the like. 3 Salt. 66. 

Conſideration of natural affection will not raiſe an uſe to a 
baſtard ; for tho? there is natural affection between them, 
yet the raiſing the uſe is a conſtitution of the law, and 
therefore the uſe ſhall never ariſe, Jen. 47. Dyer 374. 

If the iſſue of a baſtard purchaſe land, and dies without 
iſſue; tho? the land cannot deſcend to any heir on the part 
of the father, yet to the heir on the part of the mother it 
may; fo if the baſtard was attainted : for the heirs of the 
part of the mother make not any conveyance by the baſtard. 
Ney 159. 


A. Voluntary examination of a woman with child 
of a baſtard; by 6 G. 2. c. 31. 


Weſtmorland, HE voluntary examination of A. M. of 


| in the ſaid county, finglewoman, 
taken on oath, before me one of his majeſty's juſtices of 
the peace in and for the ſaid county, this day of —, 
WWho ſaith, that ſhe is now with child, and that the ſaid 
child is likely to be born a baſlard, and to be chargeable to 
the pariſh of in the ſaid county, and that A. F. of 
i the ſaid county, weaver, is the father of the ſaid 


The mark of 
Taken and ſigned the day and year ＋ A. M. 
abovewritten, before me 
7. 2 
Examination 
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Examination after the birth? 


Weſtmorland. T HE examination of A. M. of —— 
in the ſaid county, finglewoman, taken 

upon oath before me —— one of his majeſty's juſtices of the 

peace in and for the ſaid county," this —— day of ——. 


Who ſaith, that on the day of ——now 
laſt paſt, at in the pariſh in the county 
aforeſaidy ſhe the ſaid A. M. was delivered. of a. (male) ba- 
ſtard child, and that the ſaid baſtard child is likely to become 
chargeable to the ſaid pariſh of and that A. F. of 

— in the ſaid county, weaver, did get her with child 
of the ſaid baſtard child. 


The mark of 


Taken and figned the day and year + A. M. 


abovewritten, before me 


N. 


B. Warrant for apprehending the reputed father, 
before the birth; on 6 G. 2. c. 31. 


Weſtmorland, 3 To the conſtable of 


W HERE AS A. M. % in the ſaid county, fin- 
glewoman, hath by her voluntary examination taken in 

writing upon oath, before me one of his majeſty's ju- 
ſtices of the peace in and for the ſaid county, this preſent day 
declared herſelf to be with child, and that the ſaid child ts 
likely to be born a baſtard, and to be chargeatle to the pariſ 

| in the ſaid county, and that A. F. of —=—in 
the ſaid county, weaver, is the father of the ſaid child; And 

whereas O. P. one of the overſeers of the poor of the pariſh 

of aforeſaid, in order to indemnify the ſaid pariſh in 

the premiſſes, hath applizd to me to iſſue out my warrant for 

the apprehending of the ſaid A. F. I do therefore hereby com- 

mand you, immediately to apprehend the ſaid A. F. and to 

bring him before me or ſome other of his majgſty's juſtices f 

the peace for the ſaid county, to find ſecurity to indemnify the 

ſaid pariſh of ——— or elſe to find ſufficient ſurety for bis 
appearance at the next general quarter ſeſſions [or, next ge- 

neral ſeſſions] of the peuce to be holden for the ſaid com, 
and to abide and perform ſuch order or orders as ſhall be made, 

in purſuance of an att. paſſed in the eighteenth year of th 

reign of ber late majeſty queen Eliſabeth, concerning baſtards 
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Begotten and born out of lawful matrimony; Given under my 
hand and feah, the ——= day of; &c. | > 


The like after tlie birth. 
| Weſtmorland, 1 To be conſtable o 


? 


* 


ATT HEREAS A. M. n the ſaid county, fin- 
glewoman, hath by. her examination taten in writing 
ape oath, before me ene of his maje/ly's juſtices of tht 
peace in and for the ſaid caunty, declared," that on th. 

of- naw laſt paſt, at in the pariſh of- 
in the county aforeſaid, ſhe the ſai A. M. was delivered of 
a ( male] baſtard child, and that the ſaid laſtard child is likely 
to become chargeable to the ſaid pariſh of and hath 
charged A. F. of ——— im the ſaid county, weaver, with 
having. gotten her with child of the ſaid baſtard child; And 
whereas O. P. one of the aver ſcers. of. the poor [and ſo on as 


in the aforegoing precedent to the end. 


C. Commitment thereupon by the b C. 2. c. 3t- 

N To the conſtable of SES WEL, in the ſaid 
= county, and to the keeper of the houſe 

Weſtmorland. of correction [or, common gaol] at—— 
wa | in the ſaid county. | 


WI ER EAS A. M. of ——— finglewomann, in her 
voluntary examination taten in writing and upon oath, 
the = day of ——— now laſt paſt, before me 
ene f his majeſty's. juſtices" f the peace in and for the ſaid 
county, hath Lala bf be with child, and that the 
ſaid child is likely to he bern à baſtard, and to he chargealle to 
the ſaid pariſh of and. hath charged A. F. / 5 
gentleman, with having got ten her with child of the ſaid child; 
[Or, if it is after the birth, then ſay, Mherear A.M. of 
finglewwoman, in her examination taken in writing 
upon oath, before me one of his mayefty's fuſtices of 
the peace in and for the ſaid county, huth diclared, that on the 
day of —now-laft paſt, at in the pariſh 
of in the county. aforeſaid, ſbe the ſaid A. MI. was 
delivered of a ( male) baſtard child,” and that the ſaid laura 
child is likely to become. chargeable to the ſaid puriſb of 
and hath charged A. F. of weaver, 101th having got- 
ten her with child of the ſaid baſtard. child}; And whereas 
the ſaid A. F. being: now.:perſonally preſent before me, being 
Vol, I. N brought. 
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brought by my. Warr Aut, tpen appliggtion fer that purpoſe to ne 

made, by O. P. one of xhe. overſeers..of..the poor of the ſaid 
pariſh, hath refuſed to give ſecurity to indemnify the ſaid pa- 
riſh, and hath alſo_refuſed to enter inte a recegnizance with 
ſuffictent ſurety, upon ctnditton to appear at the next general 
quarter ſeſſions [or, next general ſeſſions] of the peace to_be 
holden fer the fart county, and o bid ang perform fach'or- 
der or orders as ſhall be made in purſuance of an att paſſed in 
the, exghteenthJean\af tbe-reign of her late anajo/ly queen Eliſa- 
beth, .concerning. bajtards begetten. and burn aut of lawful ma- 
trhaitony i- Theſe are therefore ta command-you the ſaid conſtable, 
io tale and convey the ſaid A. F. ta the\bouje of correfiton at 
in the ſaid county, and fo deliver: him to the heeper 
thereof, together with this warrant. And 1 da hereby.command 
yew the ſaid. keeper of the ſaid" houſe. of correction, 10 receiue 
Me. ſaid A. E. auto yourr cuſtody. in the furd houſe correction, 
aud him there ſafely to keep, until he ſhall giue ſuch Jecurity, 
or enter into fuck: recagnizance as aforeſaid, or be otherwiſe 
trnufully deliusrud fromm thence, Giuen under my band and ſcal 
the day , &. bu v3 iow dy 


[4 


Do Bend to indemnify the pariſh.” 7 


— 
— 


LE NOW all_men. by theſe, preſents, that we A. F. of 
Cap 


— in the. cqunty;of . gentleman, and A. 8. 
yeoman, are held. and. firmly, baind unto ———— 
churchwardens, and ———r-overſeets of, the: poor of the pariſh 
of in the ſaid county (in truſt for the pariſhioners of 
the. ſaid pariſh) in=————pounds of: gad and lawful minity of 
Great Britain, ta be paid te the ſaid or their certain 
attorney, their executors; udminiftrators, or aſſigns: To which 
payment well: and truly to be. made, ae bind. our ſelves, and 
each of us, joiniiy and ſeverally, und aur and each and every 
of. aur heirs, executars, and adininftretons;. firmly by theſe pre- 
fents ; Sealed with aun ſcals, and dated-the - day»of 
. in the ear of the. reign'af. aur ſovereign lard 
George the third, f Great Britain, France, and Ireland, 
king, defender of the. faith, and ſo fartb, and in the year of 
aur lord ——c —ͤ—— ö 
.. The conditian of this. abligation is ſuob,; that whereas A. M. 
of ———/nglewomany bath in and by her voluntary examina- 
tion, taken in writing and upon auth, befære ane of his 
majgſiy s juſtices. of the: peace in and for the ſaid county of 
——declared that ſpe is with child, and that the faid child 
i likely to be barn a-baſiard, and to be.chargeable to the ſaid 
pariſh of and that the aboychanntien A. F. is the fa- 
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ther of the ſaid. child; [U it is after the birth, then 1 
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obligat. 


Signed 
firſt 
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and up, 
the peu 
He 15 10 
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1 nolews 


pat toberent A. M. f fp teonman, in her evaming- 


Hom taken in writing ub oath; before ——— one of his ma- 


o 


7 fuftites of tht Phe In und for the ſaid county, hath 


declurtu, that on the ——— ; 1 —— now loft poſt, at 
b the pariſh r — i the cnunty aforeſard, ſpe 
Be" fre R. Mf. mas delfurretl of a (mils) baftard child, and 
that rbe fal bafterd child is likely to beteme chargeable to the 
fard pariſh off ——— n hath charged the abovebound A. F. 
with having gotten ber 9th K of the ſaid baſtard child ;] 
If therefore the ſaid R. F. und R. S. ur either of them, their 
or either of their heirs, executors, er adminiſtrators, do and 
ſhall from time to time, and at all times bereaſter, | fully and 
crarly indemnify and ſave harmleſi, as well the abrouctantel 
chur chnabydens and! overſeers of the poor of the ſaid pariſh of 
A -n their fuxce ars far the time being, as alſo all and 
ſingular the other pariſhioners and inhabitants of the ſaid pariſh 
of which now are, or hereafter ſhall be for the time 
being, of and from. all manner of co/ls, taxes, rates, aH 
ments, and charges tohatſorver, for or by reaſon of the birth, 
education, and maintenance of the ſaid child, and of and fro 
alt actions, ſuits, troubles and other charges and demands bd. 
ſever, touching or concerning the ſame, that then this preſent 
obligation to be void, otherwiſe of force.” | 


Signed, ſealed, and delivered (having been A.F. 
firſt duly ſtamped) in the preſence of AS 
Sd hv a % | , 44>, > b g A. % . 
N B. W. 


E. Condition of 4 recognizance for the reputed fa- 
ther to appear. at. the ſeſſions, and to abide 
ſuch order as ſhall be made: on 6 G. 2. c. 31. 

| | HE RE AS A. M. | of — ſinglctvemar, hath in 


and by her voluntary examination, taken in writing 


and upon cath, before- one of his majeſly's juſtices of 
the peace in and for the ſaid county of ————— &eclared that 


ſhe is with child, and that the ſaid child is likely to be bern 
a baſtard, and to be chargeable to the ſaid pariſh f. 
and that the abovebounden A. F. is the atherwf the ſaid child; 

If it is after the birth,” then (ay, ereas A. NI. of | 
nglewoman, in and by her examination taken in toriting upen 
cath,” before one of his majeſty*s juſtices of the peace 
'n and for the ſaid county, hath declared, that cn the 
day of now laſt paſt, at — — ii the pariſh of 


* 


in the county aforeſaid, ſhe the faid A. M. was delivered of a 
(male) baſtard child, and that the ſaid baftard child is likely 
| N 2 


is 


1 . . 
r 


to become chargeable to the ſaid pariſh of-——and hath charged 
the abouebound A. F. with having gatten ber with child of the 
faid baſtard child :] The condition of this recognizance is ſuch, 
that if the abovelvund A. F. do and ſhall: appear at the next” 
general quarter ſeſſions [or, the next general ſeſſions] of the 
peace to be halden for the ſaid county, and ſhall abide and 
perform ſuch order or orders as ſhall be made in purſuance 
of an att paſſed in the eighteenth year of the reign of her late 
maj gſiy queen Eliſabeth, concerning baſtards begotten and born 
out of lawful matrimony, ——— Then this recognizance to be 
void, otherwiſe of. force. 


F. Warrant of the two next juſtices, for the mother, 


with a ſummons for the reputed father, to 
make the order of filiation and maintenance; 


) 


Weſtmorland, 1 To the conſtable ·— f 


W HERE As information hath been made unto us 
tuo of his majeſtys juſtices of the peace in and for 
the ſaid county, one whereof 1s of the quorum, and both of as 
reſiding next unto the limits of the pariſh church within the pa- 
riſh-of —— in the ſaid county, as well upon the complaint 
of the churchwardens and overſeers. of, tha, poor of the ſaid pa- 
riſb, as on the oath of A. M. of —— finglewoman, that on the 
— day of - laſt paſt, ſhe the ſaid A. M. was de- 
livered of a (male) baſtard child at in the ſaid pa- 
rifh, and that A. F. od in the ſaid county, taylor, is 
the father of the ſaid baſtard child, 'and that the ſaid baſtard 
child is now living, and chargeable ſor, likely to become charge- 
able] to the ſaid pariſh of. Theſe are therefore to com- 
mand you to bring the os A. M. before us, at the hauſe of 
in in the ſaid county, on- the —— 
day of = at the hour of in the afternoon of the 
fame day, to be by us further examined, touching the premiſes; 
And that you give notice thereof, unto the ſaid A. F. that he 
may likewiſe be at the time and place aforeſaid, to make his 
lawful defence + To the end that upon the examination of the 
cauſe and circumſtance, we may take ſuch arder therein, as to 
right doth appertain. And what you ſhall do in the execution 
hereof, you are to make known unto us at the time and place 
aforeſaid. Given under our hands and ſeals the — day 
of, NC, 


G. Order 


the (a 
us ref, 
Within 
in the 
of 4 1 
ingleu 
then 
Whered 
ſaid or 
e 
the abs 
or ſhall 
4% be h 
abide |} 
the ſa 
and if 
if the | 


ade a 


„„ 0 


J 
woe 
2 

7 
. Fs 
* 3 Z 
3 


Waltards. 


N Order of filiation and maintenance, for the rea- 
ſons there ſpecified, is inſerted in the body 
of the title aforegoing. 


IN 


- 


H. Condition of a recognizance to appear at the 
ſeſſions, after the order not performed; on 
the 18 Zl. c. 3. 


W HERE AS by an order under the hands and ſeals of 
us tzvo of his majeſly's juſtices of the peace for 
the ſaid county, one whereof is of the quorum, and both of 
us reſiding Cin, or] next unto the limits of the pariſh church 
within the pariſh of in the ſaid county, A. F. f 
in the ſaid county, taylor, is adjudged to be the reputed father 
of a baſtard child born lately of the body of A. M. of 
ſinglewaman, at in the ſaid pariſh of [ And 
then ſet forth what was ordered therein further] And 
whereas the ſaid A. F. hath not obſerved nor performed the 
ſaid order; 


The condition therefore of this recognizance is ſuch, that if 


the abovebound A. F. ſhall obſerve and perform the ſaid order, 
er ſhall perſonally appear at the next general ſeſſions of the peace, 
to be holden in and for the ſaid county, and ſball then and there 
abide ſuch order as ſhall be then made by the court, concerning 
the ſaid 'baftard child, if any ſuch order ſhall be then made; 
and if no ſuch order ſhall be then made or taken by the ſaid court, 
if the ſaid A. F. do and fhall perform the order already by ys 
made as aforeſaid : Then this recognizance to be void. 


Battery. See Aſſault. 
Bawdy houſes. See Lewdnels. 


Beer. See Exciſe. 
Behaviour, See Surety, 


Bent. 


\ HERE As on the north weft co-fts of England, 
and eſpecially in the county of Lancaſter, the fea is 
bounded, and the lands are prevented from being overflow- 
ed, by large hills, the ſand of which is ſo leaſe, that in 
N 3 dry 


1817 


dry weather it is thrown by the winds on the adjacent 


lands, to the damage thereof, and the. danger of the inha- 
bitants, who are expoſed thereby to the inundation of the 
ſea; to prevent which, the land owners are at great charges 
annually to plant and maintain a ſort of ruſn or ſhrub 
called /tary or bent; but many diſorderly perſons pluck up 
and carry away the ſame, ta make matts and -bruſhes : 
Therefore if any perſon, without conſent of the owner, 
ſhall cut, pull up, or carry away any ſtarr or bent off the 


- faid hills on the north weſt coaſts ef England, on complaint 


thereof on oath to one juſtice, the offender ſhall be ſum- 
moned, and on default of appearing, the juſtice ſhall iſſue 
his warrant to apprehend and bring him before him; and 
being convicted on oath of one witneſs, or confeſſion, he 
ſhall forfeit 20 5. half to the informer, and half to the 
owner of the bent, by diſtreſs; and for want of ſufficient 
diſtreſs, to be ſent to the houſe of correction for three 
months, to be kept to hard labour; and for a ſecond of- 
fence, to be committed to the i:ouſe of correction for one 
year, to be whipt and kept to hard labour. 

And if any ſtarr or bent ſhall! be found within five miles 
of the ſaid ſand hills, the perſons convicted of having the 
ſame in cuſtody ſhall forfeit 20s. in like manner, and for 
want of ſuffcient diſtreſs ſhall ſuffer three months impriſon- 
ment, and hard labour in the houſe of correction. 

But this ſhall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea cofts in the county of Cumberland. 15 & 16 G. 2. 
c. 33. [Os 1. . 


Bigamp. 


XS bigany in our law ſeems for the moſt part to be uſed 
to ſignify the having of two wives ſucceſſively one 
after the other, I ſhall take the liberty to transfer the of- 
fence which is commonly treated of under this title unto 
the title Polygamy, which ſignifies more properly the 
having two or more wives or huſbands at the ſame time, 


Billets, See Fuel. 
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0 ' F'N order to avoid repeating the ſame regulations ſo many 
D I times over, as the offences hereunder; mentioned, are 
: treated of under their reſpective titles in the different parts 
» of this book it is thought proper, to inſert here at large, 
e the whole law relating to them all together, and to refer 
t from thence to this title for the knowledge of the ſeveral 
- particulars. FJ * 
e By the 9 G. c. 22. (commonly called the Back af which | 
d is required to be read at every ſeſſions and leet ; and by the a 
E 6 G. 2. c. 37. and the 10 G. 2. c. 32, which by ſeveral 
© continuances were in force till Sept. 1. 1757, &c, and fipal- 
t ly by the 31 G. 2. c. 42. were made perpetual; and alſo 
© by the 27 G. 2. c. 15. it is enacted as followeth: -, 
- If any perſon or perſons, being armed with ſwords, fire- 
(7 | arms, or other offenſive weapons, and haying his or their 
faces blacked, or being otherwiſe diſguiſed, ſhall (1) appear \ 
s in any foreſt, chaſe, park, paddock, or grounds incloſed Z 
Q with any wall, pale, or other fence, wherein any deer have 
Ir been or ſhall be uſually kept, or (2) in any warren or place 
= where hares or eonies have been or ſhall be uſually kept, ar 
(3) in any high road, open heath, common, or down; qr = 
ſe (4) ſhall unlawfully and wilfully bunt, wound, kill, de- | 
n | ſtroy, or ſteal any red or fallow deer; or (5) unlawfully rob - 
. | any warren or place where conies or hares are ually kept;; 


or (6) ſhall unlawfully ſteal or take away any fiſh out of 
any river or pond: | A 
G | Or if any perſon or perſons (that is, whether armed and 
diſguiſed or not) ſhall (7) unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any red or fallow deer, fed or 


kept in any places in any of the king's foreſts or chaſes, f 
which are or ſhall be incloſed with pales, rails, or other . 
d | fences; or in any park, paddock, or grounds incloſed, where | 
e | deer have been or ſhall be uſually kept ; or (8) ſhall unlaw- 
iy | fully and maliciouſly break down the head or mound of any 
0 | fiſn pond, whereby the fiſh ſhall be loſt or deſtroyed or:(9) 
e ſhall unlawfully and maliciouſly kill, maim, or wound any 


cattle; or (10) cut down or otherwiſe deſtroy any trees 
planted in any avenue, or growing in any garden, orchard, 
or plantation, for ornament, ſhelter, or profit; or (11) ſhall 
ſet fire to any houſe, barn, or outhouſe, or to any hovel, 


: cock, mow, or ſtack of corn, ſtraw, hay, or wood ; or (12) l 

ſhall wilfully and maliciouſly ſhoot at any perſon in any 

|: dwelling houſe or other place; or (13) ſhall knowingly ſend 1 
N 4 any I 
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any letter, without any name ſubſcribed thereto, or ſigned 
with a fictitious name, demanding money, veniſon, or 
other valuable thingy; for threatening to kill or murder any 
of his majeſty's ſubjects, or to burn their houſes, outhouſes, 
bars, ſtacks. of corn or grain, hay or ſtraw; 27.6.2. 
c. 15. ] or (14) ſhall forcibly reſcue any perſon being law- 
fully in cuſtody of any officer or other perſon, for any the 
ſaid, offences; or (15) ſhall by gift or promiſe of money, 
or other reward, procure any of his majeſty's ſubjects to 
join him or them in any ſuch unlawful act; or (16) ſhall 
_ unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any ſea bank, whereby any lands 
ſhall be overflowed or damaged; or (17) ſhall unlawfully 
and maliciouſly cut any hop binds growing on poles in any 
plantation of hops; or (18) ſhall wilfully and maliciouſly 
ſet on fire, or cauſe to be ſet on fire, any mine, pit, or 
delph'of coal or cannel coal: 5 

Every perſon ſo offending, being thereof lawfully con- 
victed (in any county in England) ſhall be adjudged guilty 
of felony, and ſhall ſuffer death as in caſes of felony, with- 
out benefit of clergy ; but not to work corruption of blood, 
nor forfeiture of lands or goods. 

Note; T have added the words above (whether armed and 
diſguiſed or not ) to obviate an error, as I take it, which runs 
*thro* moſt of the books, in a very material part of this ſta- 
tute.” They do ſuppoſe that a perſon muſt be armed and di, 
guiſe to commit any of the offences abovementioned, even 
the fending of a threatening letter, or perſuading another to 
be an accomplice; whereas it ſeemeth ſomewhat clear, that 

to be armed and diſguiſed is only neceſſary to conſtitute any 

of the ſix firſt offences, and that any perſon whatſoever 
may be guilty of any of the other following. offences, whe- 
ther armed and diſguiſed or not. 

And for the more eaſy ang ſpeedy bringing the offenders 
to juſtice, if any perſon ſhall be charged with being guilty 
of any the ſaid offences, before any two juſtices where the 
offence ſhall be committed, by information of one or more 
credible perſons on oath by them to be ſubſcribed, the ſaid 
Juſtices ſhall forthwith certify under their hands and ſeals, 
and return ſuch information to one of the principal ſecretaries 
of {tate ; who ſhall lay the ſame, as ſoon as conveniently 
may be, before the king in his privy council: whereupon 
the king may make order in ſuch his council, requiring the 
offender to ſurrender himſelf in torty days, to any of the 
Juttices of the King's bench, or to any juſtice of the peace, to 
the end that he may be forthcoming to anſwer the ſaid of- 
tence accordivg to due courſe of law; which order ſhall bg 


printed 
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Black att. 


printed and publiſhed in the next gazette, and ſhall be forth- 
with tranſmitted to the ſheriff of the county where, the of- 


fence was committed, and ſhall (in ſix days after receipt 
thereof) be ptoclaimed by him or his officers, between ten 
and two of the clock, in the market places, on the market 
days, of two market towns in the county, near the place 
where the offence was committed ; and a true copy of ſuch 


order ſhall be affixed upon ſome publick place in ſuch mar- 


ket towns: And if ſuch offender ſhall not ſurrender himſelf 
purſuant to ſuch order, he ſhall from the day appointed for 
his ſurrender, be adjudged convicted and attainted of felony, 


and ſhall ſuffer pains of death, as in caſe of a perſon con- 
victed and attainted by verdict and judgment of felony, 
without benefit of clergy. And the court of king's bench, 
or judges of aſſize, on producing to them ſuch order in 


council, under the ſeal of the ſaid council, may award exe- 
cution accordingly, 

And if any perſon, after the time appointed for ſurrender 
ſhall be expired, ſhall conceal, aid, abet, or ſuccour ſuch 
offender, knowing him to have been ſo charged, and to 
have been required to ſurrender himſelf by ſuch order, and 
ſhall be lawfully convicted thereof; he ſhall be guilty of fe- 
lony without benefit of clergy. 

But this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter of juſtice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courſe of law: 
And if he be taken and ſecured before the time of ſurrender, 
he ſhall have his trial by due courſe of law. 

And the inhabitants of the hundred ſhall make ſatisfaction 
(not exceeding 200 J.) for the damages ſuſtained by the kil- 
ling or maiming of cattle; cutting down or deſtroying trees; 
ſetting fire to any houſe, barn, or outhouſe, hovel, cock, 
mow, or ſtack of eorn, ſtraw, hay, or wood ; breaking or 
cutting down the bank of any river, or any ſea bank, 
whereby any lands ſhall be overflowed or damaged ; cutting 
hop-binds growing on poles in any plantation of hops; ſet- 
ting on fire, or cauſing to ſet on fire, any mine, pit, or 
delph of coal or cannel coal; the ſame to be rateably taxed 
and levied, as in caſes of robbery by the ſtatute of 27 El. 
c. 13. 

But no perſon ſhall be inabled to recover damages, unleſs 
he ſhall by himſelf or ſervant, in two days after the damage 
done, give notice of the offence unto ſome bf the inha- 
bitants of ſome town, village, or hamlet near'to the place 
where the fact was committed; and ſhall, in four days after 
ſuch notice, give in his examination on oath, or the exa- 
Mination on oath of his ſervant who had the care of the ſame, 
before, 
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before a juſtice inhabiting in or near the hundred, whether 


led, or wounded ſo as to loſe an eye, or the uſe of any 
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he knows the perſon or perſons that committed the fact, or 
any of them; and if upon ſuch examination it be conſeſ- 
ſed, that the examinant knows the ſaid perſons or any of 
them, then ſuch perſon confeſſing ſhall be bound by recog- 
nizance to proſecute the offender by indictment or other- 
wiſe according to law. f 

And if an offender be apprehended and lawfully convic- 
ted, in fix months after the offence committed, the hun- 
dred ſhall not be liable. | | 

And the action ſhall not be commenced but within one 
year after the offence committed. | | 

And'if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender abovementioned, and ſhall be kil- 


limb, in apprehending or ſecuring, or endeavouring to ap- 
prehend or ſecure any ſuch effender ; on proof thereof made 
at the ſeſſions where the offence was committed, or the party 
killed or wounded, by the perſon ſo apprehending and cau- * 
ſing the offender to be convicted, or the perſon ſo wounded, | 
or the executors or adminiſtrators of the party killed, the 

Juſtices ſhall give a certificate thereof to the perſon wound- WM 1 
ed, or to the executors or adminiſtrators of the perſon kil- 
led; by which they ſhall be intitled to receive of the ſheriff 
50 l. to be allowed in his accounts; which he ſhall pay in 
thirty days from the time the certificate ſhall be ſhewed to 
him, on pain of forfeiting to the party 10 J. for which, and | Jeſr 
tor the penalty, the party may bring his action. ; | 
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| 4 ſhal 

1. having: been found by experience, that wad, or black 1 
cawke, commonly called black lead, is neceſſary for di- 2 
vers uſeful purpoſes, and more particularly in the caſting of relię 
bomb ſhells, round ſhot, and cannon balls, and that the IF 1 2 

ſame hath been diſcovered in one mountain or ridge of hills 

only in this realm, and great deſtruction having been made whe 
thereof of late years by evil diſpoſed perſons; therefore it of t 
is enacted, that every perſon who ſhall unlawfully break, or 14 
by force enter into, any mine or wad hole of wad or black 4 
cawke, commonly called black lead, or into any pit, ſhaft, I may 
or vein thereof; or ſhall unlawfully take and carry away WF the 
from thence any wad, black cawke, or black lead; or ſhall FF gho! 
aid, hire, or command any perſon to commit any the ſaid | king 
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Wlack lead. 187 
offences, ſhall be guilty of felony, and the court or judge 
may order him to be committed to priſon, or the houſe of 
correction not exceeding one year, to be kept to hard labour, 
and to be publickly whipt by the common hangman, or 
by the maſter of ſuch houſe of correction, at the times, 
and places, and in ſuch manner as the court ſhall think 
proper; or he may be tranſported for a term not exceeding 
ſeven, years; and if he ſhall voluntarily eſcape, or break 
priſon, or return from - tranſportation before the time, he 
ſhall be guilty of felony without benefit of clergy. 25 G. 2, 
& 1M... fv 

And if any perſon ſhall buy or receive any fuch wad, 
knowing the ſame; to be unlawfully taken and carried away 
as aforeſaid, be ſhall be guilty of felony, and be liable to 
all the penalties inflicted by the laws on perſons knowingly 
buying or receiving ſtolen goods. /. 3. 


 Blaſphemy and pꝛokanenels. 


1. LL blaſphemies againſt god, as denying his being 

or providence; and all contumelious reproaches of 
Jeſus Chriſt; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule ; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from god, and terrifying or abuſing the people 
with falſe denunciations of judgments ; and all open lewd- 
neſs groſsly ſcandalous—are puniſhable by fine and impri- 
ſonment, and alſo ſuch corporal puniſhment as to the court 
ſhall ſeem meet, according to the heinouſneſs of the crime. 
1 Haw. 6, 7. 

2. Alſo ſeditious words, in derogation of the eſtabliſhed Deprav!ag the 
religion, are indictable, as tending to a breach of the peace, <\-bliſhed re- 
1 Haw. 7. | Ackles 

3. No perſon ſhall have any benefit of the toleration act, Pen, ing the 
who ſhall deny in his preaching or writing, the doctrine trinity, 
of the bleſſed trinity, as it is ſet forth in the 39 articles. 
1M. ſeſſ. 1. c. 18. / 17. 

4. If any perſon ſhall in any ſtage play, interlude, ſhew, R-preſenting the 
may-game, or pageant, jeſtingly or profanely ſpeak or uſe deity in ttzge 
the holy name of god, or of Chriſt Jeſus, or of the holy f s. 
ghoſt, or of the trinity; he ſhall forfeit 10 J. half to the 
king, and half to him that ſhall ſue, 3 J. c. 21. 


laſphemy. 
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Chriſtians de- 
praving the chri- 
Qian religion. 


Blaſphemy and pꝛökanenels. 


5. If any perſon having been educated in, or at any 
time having made profeſſion of the chriſtian religion in this 
realm, ſhall hy writing, printing, teaching, or adviſed 
ſpeaking, deny any one of the perſons in the holy trinity to 
be god; or ſhall aſſert or maintain there are more gods than 
one; or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptures to be of divine authority; and ſhall be con- 
victed thereof, in any of the courts at Vefminſter, or at 
the aſſies, on the oaths of two witneſſes, he ſhall for the 
firſt offence be incapable to have any office eccleſiaſtical, ci- 
vil, or military (unleſs he ſhall renounce ſuch opinion in 
the court where he was convicted within four months after 
ſuch conviction); and for the ſecond offence, he ſhall be 
difabled to be plaintiff, guardian, executor, or adminiſtra- 
tor, to take any gift or legacy, or to bear any office, and 
ſhall be impriſoned for three years. 9 & 10 V. c. 32. 

But no perſon ſhall be proſecuted for any words ſpoken, 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu- 
tion of ſuch oftence be within three months after ſuch in- 
formation, id. 


Fit of Lamund 6. M. 1 G. 2. K. and Curl, An information was exhi- 


Curl. 


Caſe of Thomas 
Woelſton. 


bited by the attorney general, againſt Edmund Curl, for 
printing and publiſhing (ohſcænum libellum] an obſcene book, 
called Venus in the cleiſter, or the nun in her ſmock, ſetting 
out the ſeveral lewd paſſages, and concluding againſt the 
peace. And of this the defendant was found guilty. It was 
moved in arreſt of judgment, that however the defendant 
may be puniſhable for this in the ſpiritual court, as an of- 
fence againſt good manners; yet it cannot be a libel, for 
which he is puniſhable in the temporal courts. But after 
long debate and conſideration, the court at. laſt gave it as 
their unanimous opinion, that this was a temporal offence ; 
and the defendant was ſet in the pillory. Str. 788. 

7. E. 2G. 2. K. and Moolſton. He was convicted on 
ſour informations, for his blaſphemous diſcourſes on the 
miracles of our ſaviour. And attempting to move in ar- 
reſt of judgment, the court declared they would not ſuffet 
it to be debated, whether to write againſt chriſtianity in ge- 
neral was not an offence puniſhable in the temporal courts 
at common law: They deſired it might be taken notice 


of, that they laid their ſtreſs upon the word general, and 


did not iutend to include diſputes between learned men up- 
on particular controverted points. The next term he was 
brought up, and fined 25 J. for each of his four diſcourſes, 
to ſuffer a yeat's impriſonment, and ta enter into a recog- 
niaance 
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niaance for his good behaviour during his life, himfelf in 
zoo. and 20004, by others. Str. 834. 
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8. In the year 1656, James Nayler for perſonating our Cafe of m 
ſaviour, and ſuffering his followers to worſhip him, and Nayler. 


pay him divine honours, was ſentenced to be ſet in the pil- 
lory, and to have his tongue bored thro” with a red hot 
iron, and to be whipped, and ſtigmatized in the forehead 
with the letter B. £ 


All perſons in os belonging to his majeſty's ſhips or Navy 


veſſels of war, being guilty of profane oaths, curſings, ex- 
ecrations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of god's honour, and corruption of 
d manners, ſhall incur ſuch puniſhment as a court mar- 
tial ſhall think fit to impoſe. 22 C. 2. c. 33. Art, 2. 
For profane curſing and ſwearing, ſee title wearing 


Blood corrupted. - See Fogkeiture. 
Bone-lace, - See Buttons. 


Books. 


JF any book. ſhall be taken or otherwiſe loſt out of any 

parochial library; any juſtice may grant his warrant to- 
ſearch for it; and if it ſhall be found, it ſhall by order of 
ſuch juſtice be reſtored to the library, 7 An. c. 14. J 10. 


Books popiſh. See Popery. 
; Bows. See Game. 
Brandy. See Exciſe. 
Braſs. See Pewter. 
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1 ſtatute of the 31 G. 2. c. 29. repeals all the 
former laws relating to the aſlize of bread, and re- 
enacts the ſame, with additions and amendments. Which, 


throughout the whole, is a very regular and judicicus 25 
© 


* 


fo that the uthor hath nothing more to do thin to ad age 
the ſame in the order as it ſtands: not being W 0 in x point 
TE of method, to alter it for the better. 

Power to let the 1. Jo the intent that a plain and conſtant tolls _ me- 
affizc, thod may be duly obſerved, in making and aſſizing of the 
ſeveral ſorts of bread which ſhall be made for ſale, in any 
place where an affize ſhall be thought proper to be fet ; it 
is enacted, that it ſhall be lawful for the court; or- fer the 
perſon or perſons herein authorized” to ſet the aſßhze of 
bread, to ſet and aſcertain in any place wichin there jurif- 
Kain, the affize and weight of all ſorts of bread Which 
ſhall be made for ſale, or expoſed to ſale, and the price 
to be paid for the fame, when and as often - hey” ſhall 

think proper. 31 C. 2. c. 29. f. 2. 
T- proportion to 4s And therein reſpect ſhalt. be: had to the price, Iich 
the price of corn. the grain, meal, or flour ſhall bear, in the market or 
markets in or near to the places for which ſuch aſſize ſhall 


be ſet. id. | 
A lowance to 3. And making reaſonable allowance to the bakers, for 
the baxers. their charges, labour, and profit, as they ſhall deem Proper. 
* —— 1 | 


Penalty of di- 4. Where an aſſize ſhall be PART proper to be ſet, no 
— the perſon ſhall make for ſale, or ſellz or expoſe to or for ſale, 
; any ſort of bread, except Wbeaten and houſhold (otherwiſe 
brown bread), and ſuch other ſorts of bread as ſhall be al- 
lowed in the aſſze: But where it hath been ufval to make, 
or the petſons ſetting the afſize ſhall allow the making of 
bread, with the meal or:floay of rye, barley, Gats, beans, 
or neaſey. ox of. any ſuch different ſorts of grain mixed to- 
gether; ; the ſame may be there made and fold accordingly: 
And if any perſon ſhall offend in the premiſſes, and be con- 
victed thereof by confeſſion or oath of one witneſs, before 
any magiſtrate or juſtice within the limits of their juriſdic- 
tion; he ſhall forfeit not _—_— 40 5. nor leſs than 204. 
3. 

Tables of affzu- 5. And in every lack oe an aſſize ſhall be thought 
proper to be ſet; the aſſize and weight of the ſeveral ſorts 
of bread which ſhall be ther made, ſhall be Tet according 
to the following tables: 


TABLE 
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Of the aſſize and price of bread made of Cheat. 
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ee] Weight. Price. 
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8 * The penny loaf. |] Quartern loaf. } Half peck, | Peck loaf 
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In the firſt column is the price of the buſhel of wheat 
Mincheſter meaſure, from 2:5. 9d. to 4s. 6d. a buſhel, 
the allowance of the magiſtrates or juſtices to-the baker for 
baking being included; and in the next two columns are 
the weights of the ſeveral loaves : Then in the other co- 
lumns are the prices. So that, for example, if the price 
of wheat is 5s. a buſhel, and the magiſtrates allowance 
I 5, 64. to the baker for baking; ; then oppoſite to 65. 6d. 
in the firſt column, will be found the weight and prices oſ 
the ſeveral loaves. | 

And as the weight of the penny loaf is here only ſpeci- 
fied, the weight of larger loaves may eaſily be aſcertained 
by addition; as for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much-as the penny 
loaf, the ſixpenny loaf fix times as much, and the eighteen 
penny loaf eighteen times as much. 

Note, the wheaten loaves are three fourths of the 
weight of the houſhold loaves; and if the magiſtrates or 
juſtices ſhall think fit to allow of any white Joaves gl 
the price of one penny or two pence, they are to weigh 
three fourths of the weight of the wheaten loaves of the 
ſame price. 

And note, that the prices of the houſhold loaves are 
always three fourths of the prices of the wheaten loaves z 


4i1's 
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and where it ſhall be thought proper to allow of half quar- 
tern loaves, the prices of ſuch loaves (if ſold ſingly) are 
to be half a farthing higher than is allowed by this table, 
When it ſhall ſo happen that the farthing is ſplit. 

And magiſtrates and juſtices being to ſet the aſſize and 
fix the price of the ſeveral loaves of bread, having reſpect 
to the price which the grain, meal, or flour, of which the 
ſame are made, {hall bear in the market; but no provifion 
being made how they ſhould know what price the reſpective 
forts of meal and flour ſhould be eſteemed to bear, in pro- 
portion to the price of wheat ; they are therefore to take 
notice, that the peck loaf of each fort of bread is to weigh, 
when well baken, 17 {b. 6. averdupois weight (which 
conſiſts of 16 drachms to the ounce, and 16 ounces to 
the pound), and the reſt in proportion; and that every ſack 
of meal or flour is to weigh 2 ctot. and 2 rs. net; and 
that from every ſack of meal or flour there ought to be 
produced, on the average, 20 ſuch peck loaves of bread 3 
and, by obſerving the ſaid rule, magiſtrates and juſtices 
may at all times know if the baker hath more or leſs than 
the allowance they intend to give him, 


TABL 


Of the aſſize and price of bread made of the ſeveral 
grains here under mentioned. 


This table is divided into three columns. Column t. 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to ſerve 
either for the Mincheſten buſhel of rye, barley, oats, beans, 
maſlin (otherwiſe miſcellany, conſiſting of two thirds 
wheat and one third rye) ; the price of either of which 
buſhels in the market being known, the magiſtrates are to 
add the intended allowance thereto; the amount of which 
being found in column 1. the weight which the loaves 
ought to be will be found under the column Ne 2. and 
the price of the reſpective peck loaves (which are to weigh 
17 lb. 6. each) under N 3. 

Example : When the price of the buſhel of barley in the 
market, with the allowance to the baker is 45s. look for 
that ſum in column 1, and under their reſpective titles in 
the ſame line will be found the weights which the ſeveral 
aſſize barley loaves ſhould be of, and the price of the peck 
barley loaf ; and ſo of each of the other ſorts. 
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Note, where bread is allowed at any time to be made 
for ſale, of peaſe only; the afſize and price thereof are to 
be ſet and fixed from the bean columns : and where bread 
is ordered to be made for ſale, of a coarſe ſort of maſlin 
or miſcellany grain, conſiſting of one third rye, one third 
barley, and one third either peaſe or beans, the aſſize 
and price thereof are to be ſet and fixed from the barley 


columns. 


Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeveral grains, except the 


bran or hull thereof only. 
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Aſſize to be ſet 
111 averdupois 
weight, 


Bead; 


6. Every aſſize which ſhall be ſet, in any city, town 
corporate, hundred, diviſion, liberty, rape, or wapentake, 
ſhall be ſet in averdupois weight, and not troy weight; and 
in the proportions directed by the faid tables, or as near as 
may be; and the faid tables ſhall extend as well to ſuch 
bread which {hall be made of the flour of wheat mixed with 
the flour of other grain, as alſo to bread which ſhall be 
made with the flour of other grain than wheat, which ſhall 
be publickly allowed in any place to be made into bread ; 


and the aſſize of all ſuch mixed bread ſhall be ſet as near 


as may be according to the ſaid tables. /. 5. 
7. The prices which the ſeveral kinds of grain, meal, 
and flour, allowed to be made into bread, ſhall bona fide 
ſell for in the markets or places in London, where ſuch grain, 
meal, and flour ſhall be publickly fold during the whole 
market, and not at particular times thereof, or on parti- 
cular contracts only, ſhall from time to time be given in 
and certified on oath, on ſome certain day in every week, 
as the court of mayor and aldermen ſhall appoint, by the 
meal weighers of the faid city or ſuch other perſons as the 
ſaid court ſhall direct; and ſhall alſo, on ſome certain day 
in every week to be appointed by the ſaid court, be entred 
by ſuch meal weighers or other perſons to be appointed as 
aforeſaid, in writing under their hands, in ſome book for 
that purpoſe to be provided by the ſaid city, and kept at the 
town clerk's office, And the next day after every fuch 
price ſhall be fo given in and certified, the afſize and weight 
of all ſorts of bread to be ſold or expoſed to ſale, and the 
price to be paid for the ſame, ſhall from time to time be 
ſet by the ſaid court, if then fitting ;z if not, then by the 
mayor of the ſaid city. And the aflize ſo ſet ſhall take 
place from ſuch time as the ſaid court ſhall order, and be 
in force for the faid city of London and the liberties there- 
of and the weekly bills of mortality (the city of /Ve/imin/ier 
and liberties thereof, the borough of Southwark, and week- 
ly bills of mortality in the county of Surrey excepted) un- 
til a new or other aſſize in Londen ſhall be ſet. And after 
the ſetting of every ſuch aſſize by the ſaid court, or by the 
mayor when the ſaid court ſnill not fit ; the aſſize ſo ſet 
ſhall, with all convenient ſpeed be made publick in ſuch 
manner as the ſaid court ſhall direct. But before any ad- 
vance or reduction ſhall in any week be made by the ſaid 
court or mayor, in the price of bread ; the meal weighers 
or {uch other perſons as aforeſaid appointed to make return 
of the prices of grain, meal, and flour, ſhall leave in wri- 
ting at the common hall of the company of bakers, a copy 
of eyery return ſo made and entred by them as aſoreſaid, 
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ſome time of the ſame day on which they ſhall make the 
ſaid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch re- 
turn and entry ſhall be made, and before any aſſize ſhall be 
ſet, have an opportunity to offer to the faid court or mayor 
reſpectively, all ſuch objections as they ſhall think fit, againſt 
any advance or reduction being that day made. /. 6. 

8. The court of mayor and aldermen of every other city How in other <9 
where there ſhall be any ſuch court, and when ſuch court ee 00 N 
ſhall fit ; and where there ſhall be no ſuch court, or being 1 
any ſuch, when the ſame ſhall not ſit, the mayor, bailiffs, 
or other chief magiſtrate or magiſtrates of every ſuch other | | 
reſpective city; and in towns corporate, or boroughs, the ' 
mayor, bailiffs, aldermen, or other chief magiſtrate or ma- 
giſtrates of every ſuch town corporate or borough ; or twa 
Juſtices in ſuch towns and places where there ſhall be no ſuch 
mayor, bailiffs, aldermen, or chief magiſtrates ; ſhall and 
may from time to time as there ſhall be occaſion, cauſe the 
reſpective prices which the ſeveral ſorts of grain, meal, | 
and flour (fit to make the different ſorts of bread allowed 118 
there) ſhall bona fide ſell for in the reſpective publick mar- 
kets in or near to ſuch place, during the whole market, and 
not at particular times thereof, or on particular contracts 
only, to be given in to them and certified upon oath, in 
ſuch manner, and by ſuch perſons, and on ſuch day in 
every week, as they ſhall reſpectively appoint. And the 
price which ſhall be ſo certified, ſhall be entred by the per- 
ſons who ſhall certify the ſame, in books to be provided 

| and kept by them for that purpoſe, And within two days 
_ after every ſuch price ſhall be ſo returned, the aſſize and 
> weight of bread for ſuch place, and the price to be paid for 


, KF the ſame, ſhall be ſet by ſuch court or magiſtrates reſpec- 

— tively as aforeſaid, And the aſſize ſo ſet ſhall commence on 

: ſuch day in every week, and be in force for ſuch time not 

= exceeding ſeven days from the ſetting of ſuch aſſize, as ſuch 

: ö court or magiſtrates reſpectively ſhall direct. /. 7. i 

r 9. If two juſtices of counties at large, ridings, or divi- How in places 

. ſions, ſhall at any time think fit to ſet an aſſize of bread, „ 
i | for any place within the limits of their juriſdiction; in ſuch 

N : caſe, it ſhall be lawful for ſuch two juſtices, to cauſe the 


price which grain, meal, and flour (fit to make the ſeveral 


4 | forts of bread that ſhall be made for ſale in any ſuch place) 
5 ihall bona fide ſell for in the reſpective publick corn market 
. i or markets in or near any ſuch place, during the whole 
5 1 market, and not at any particular times thereot, or on ſpe- 
y 1 cial contracts only, to be given and certiſied on oath to them 
ö , at their reſpective places of abode, on ſuch day in every 

6 3 week 


Pakere may in- 
T the certi- 
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week as they ſhall appoint,” by the clerks of the market or 
markets in or near ſuch place: or ſuch other perſon as they 


{hall for that purpoſe appoint. 


And the price fo returned 


ſhall be entred by the perſons ſo returning the ſame. in books 
to be provided by them and kept for that purpoſe. And 
within two days after ſuch return, the aſſize may be by 
them ſet for every ſuch. place, for any time not exceeding 


14 days from the ſetting thereof, 


And the aſſize ſo ſet 


from time to time, ſhall commence and be in force at ſuch 
time after every ſetting thereof, and be made publick in 
ſuch places for which the ſame ſhall be ſo ſet, in ſuch man- 


town corporate, borough, or. place, 


ner as the juſtices who ſet the ſame ſhall direct. /. 8. 
Any maker of bread for ſale in any ſuch other city, 
where the aſſize ſhall 


at any time be thought proper to be ſet, ſhall have liberty 
at all ſeaſonable times, in the day time, the next day aiter 


ſuch returns ſhall be made and entred as at 


Ca 


rela, to ſee 


the ſaid entry, without paying any thing for the ſame; 
to the intent every ſuch maker of bread for ſale may have 
an OPM rtunity on the ſaid next day after ſuch entry made 


A 


as aforeſaid, to offer to any ſuch court, mayor, ba lifts, al- 


dermen, or other chief magiſtrat e or mag & ates, or ju- 
ſtices as aforeſaid, who 4 zall think fit to ſet ſuch aſſize with- 
in their reip e Woe: juriſdictions, and before any ſuch aſſize 


9 1. 20 N 8 
mall be ſet, ſuch objections as he 


an reaſonably make 


againit any advance or reduction to be made in ſuch aſhze 


— * 4 * — * 
4 — K 1 — 1 1 + o 92 7 
ſo to be {ct as aforeſaid. /. 9. 
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uro 11. No baker of bread for ſale ſhall 
- any fee, gratuity, or reward, to any _ for or by means 


"Su * — _ 
Of any a:iZC tO be let. J. T0. 


effect following: 


12. The ſorm of tlie return or certificate 


e liable to pay 


Hall be to the 


The prices 9 3 meal, and flour, as ſold in the 
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by the buſhel. 
by ditto. 

by ditto. 

by the ſack. 
by ditto, 

by the buſhel], 


by the buſhel. 


by ditto. 
by ditto, 
by ditto, 


* % 


Oatme 
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White 


Beans 
' Bean 1 
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Ditto 


White peaſe at — — by the buſhel, 
White pea flour or meal at by 

Beans at — —— by the buſhel. 
Bean meal or flour at — — by 


To every of which returns the perſons appointed to make 
the ſame ſhall ſign their names or ers, £ IL 


13. When an  aflize {hall be ſet, the ſame ſhall be made Form of pullica- 
publick in the form or to the effect folly wing: tion of the alles 
To wit, a The aſſize of bread ſet the day 
of for to take place on 
the day Of now next 
enſuing, and to be in force tor the 


ſaid of : 
And in places where penny, two-penny, ſix-penny, 


twelve-penny, and eighteen penny Daves, (ball be made, 
as followeth: 


lb, 22. dr. 
The penny loaf wheaten is to weigh 
Ditto houſhold is to weigh 


The two- penny loaf wheaten is to 
weigh 
Ditto houſhold is to weigh 


7 


The ſix- penny loaf wheaten is to | 
WCI. gh 


Ditto houſhold is to weigh —— 
en 15 


— — —L——gdj 0 


Tie twelve penny loaf whe 
to weigh 
Ditto houſhold is to wei: 2h 


The eighteen- penny loaf wheaten is 
to weigh 


Ditto houſhold is to weigh 


| 


| | 


And in places where quartern, half-peck, and peck loaves 
ſhall be made, then as follows: 


B. tix; + dr; N a 
I hepeck loaf and is to be | | 
wheaten is ſoll for | 
| | 
to weigh | | 
Ditto houſ- and is to be | | 
; 5 g 
hold is to | fold for | | 
| | | 
Weigh — | | 
g f 
24 


And the half peck and quarter of a peck loaves of 
wheaten and houſhold bread are to weigh, in proportion 
to the weight a peck loaf of wheaten or houſhold bread 

© ought to weigh; and to be ſold accordingly in preportion, 
And when any bread ſhall be ordered to be made with the 
meal or flour of rye, barley, oats, peaſe, or beans, either 
alone, or mixed with the meal or flour of any other grain; 
the aſſize of ſuch bread ſhiall be made publick, in ſuch man- 
ner as the magiſtrates or j»ſtices, who ſhall ſet ſuch aſſize, 
| ſhall from time to time direct. /. 12, 
Bread of different 14. In places where any ſix- penny, twelve-penny, and 
. eighteen- penny loaves ſhall be allowed to be made or fold, 
at the ame time. no peck, half peck, or quarter of a peck loaves ſhall be 
allowed at the ſame time to be made or ſold; to the intent 
that one of thoſe ſorts of loaves may not be ſold, deſignedly 
or otherwiſe, for the other ſort thereof, to the injury of 
unwary people: on pain that every one offending in the 
premiſſes ſhall forfeit not excecding 403. nor leſs than 20s. 
as the magiſtrate or juſtice before whom ſuch offender ſhall 
be convicted ſhall think fit. J 12. 

Teer 3 If the juſtices of any county, riding, or diviſion, 
dug ke allg. ſhall in their ſeſſions think fit to aſcertain, that any hun- 
| dred or other place within ſuch diviſion ought to be eſti- 
mated as of or in any one particular hundred, riding, or di- 
viſion of any ſuch county, riding, ordiviſion, in order that the 
aſſize of bread which ſhall be ſet for ſuch particular hundred 
or place may extend to or comprize ſuch other hundred or 
place; in ſuch caſe, it ſhall be lawful for them ſo to do: 
but by ſo doing thereof, no juſtice of any ſuch county, ri- 
ding or diviſion ſhall be excluded from acting as a juſtice in 
any hundred, riding, or diviſion of any ſuch county, in 
which any ſuch particular towns, diſtricts, or places ſhall 

lie, or the aſſizè for them ſhall be ſet. /. 14. 


Clerk: of * 16. An entry ſhall be made from time to time by the 
cake the market, or other perſon appointed to make re- 


turn as aſoreſaid, in a book to be provided and kept by 

him, of every return by him made; and alſo of the rate 

at which the price, aſſize, and weight of bread ſhall be ſet 

within his juriſdiction: which book any inhabitant may at 
all ſcaſonable times in the day inſpect without fee. /. 15. 

ee e 17. After the aſſize ſhall be ſet, no alteration ſhall be 

veice of corn al- made therein in any ſubſequent week, either to riſe or fink 

is 20 a buſuel. ther fame, except when the price of wheat or other grain 

ſhall be returned as having riſen or fallen 3 d. a buſhel fince 

che. laſt return; no proviſion being made by the aſſize tables 

lor altering any aſſize, when the variation in the price ſhall 
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not have amounted to, and been returned 3 d. a buſhel. 
M0 | 
/ 18. If any meal weigher, clerk of the market, or other puniment of 
perſon appointed to make returns as aforeſaid, ſhall neglect, officers for de- 
omit, or refuſe to do any thing by this act required to be lk. 
done by him, or ſhall deſignedly or knowingly make any 
falſe return; or if any conſtable or other peace officer ſhall 
refuſe or neglect to obey any warrant in writing delivered 
to him under the hand and ſeal of any magiſtrate or ju- 
ſtice, or to do any other act requiſite to be done by him 
for carrying this act into execution; he ſhall forfeit not 
exceeding 5 l. nor leſs than 20s. /. 17. 

19. If any buyer or ſeller of or dealer in corn, grain, Buyer or ſeller 
meal, or flour, on reaſonable requeſt to him made by the oa ga. 
meal weighers of the city of London, or by the clerks of the F | 
market or other perſons reſpectively appointed to make re- 
turns as aforeſaid, ſhall refuſe to diſcloſe and make known 
to them the true real prices which the ſeveral ſorts of grain 
meal and flour ſhall be bona fide bought at or fold by or 
for him, at any corn market, or other place where corn, Wy 
grain, meal, or flour is uſually openly or publickly fold ; or 0 
ſhall knowingly give in any falſe or untrue price, or which 
hath been made by any deceitful means; he ſhall, on con- 
viction thereof by confeſſion, or oath of one witneſs, or af- 
firmation of a quaker, forfeit not more than 10 J. nor leſs 
than 40s. /. 18, 

20. If any court, magiſtrate, or juſtices, who ſtall have Mayginrates may 
ordered any return to be made as aforeſaid, ſhall within ſcad tor them. 
three days after ſuch return ſuſpe&t, that the ſame was not 
truly and bona fide made; they may ſummon before them 
any perſon who ſhall have bought or ſold, or agreed to buy 
or ſell any grain, meal or flour within their reſpective ju- 
riſdictions, or who ſhall be thought to be likely to give any 
information concerning the premiſſes; and may examine 
them upon oath, touching the rates and prices, which the 
ſeyeral ſorts of grain, meal and flour, or any of them, 
were really and bona fide bought at or fold for, or agreed 
ſo to be, by him, at any time within ſeven days preceding 
ſuch ſummons. And if any perſon ſo ſummoned ſhall neg- 
lect or refuſe to appear (proof of ſuch ſummons being made 
upon oath); or if any perſon ſo ſummoned ſhall appear, and 
negle or refuſe to anſwer ſuch lawful queſtiuns touching 
the premiſſes as ſhall be propoſed to him, without ſome 
juſt or reaſonable excuſe to be allowed by ſuch court, ma- 
giſtrate, or juſtices ; he ſhall, on conviction by oath of one 
witneſs, or by confeſſion, forfeit not exceeding 10 J. nor leſs 
than 405. And if any perſon ſo examined, ſhall wiltully 

| for ſwear 
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for ſwear himſelf, he ſhall ſuffer as in caſes of perjury.— 
Provided, that wy party ſummoned be not obliged to tra- 
vel above five miles from the place of his abode. $29: 
21, Whenever any court, magiſtrate, or juſtices as afore- 
ſaid, ſhall order any bread to be made with the flour or 
u conform to meal of any other grain than wheat, or to be mixed with 


the flour of wheat, or to be made with the flour or meal 
of any other ſorts of grain, either ſeparate or mixed to- 
gether ; all perſons who ſhall make any bread for ſale, in 
any place where ſuch order ſhall be made, ſhall make bread 


with ſuch mixed meal or flour, in ſuch manner, and of 


ſuch weight and goodneſs, and ſhall ſell the ſame at ſu et 
prices, as ſuch court, magiſtrate, or juſtices reſp ir 'vely 
ſhall direct: on pain of forfeiting not more than 5 J. no 
leſs than 40s, /. 20. 

22, The ſeveral ſorts of bread which ſhall be made for 
ſale, or fold, or expoſed to or for ſale, ſhall always be 
well made, and in th ei ir ſeveral and reſpective degrees, ac- 
cording to the goodneſs of the ſeveral ſorts of mea] or flour 
whereof the ſame ought to be made; and no allum, or pre- 
paration or mixture in which allum ſhall be n ingredient, 
or any other ingredient or mixture whatſoever (except only 
the genuine meal or flour which ought to be put therein, 
and common ſalt, pure water, eggs, milk, yeaſt, and barm, 
or ſuch leaven as hall be allow ed to be put therein by thoſe 
who have ſet the aſſize, and where n 0 aſſize ſhall be ſet, 
then ſuch leaven as any magiſtrate or juſtice within his ju- 
riſdiction ſhall allow to be uſed in mak ing of bread) fhall 
be put into, or in any wiſe uſed in making dough, or any 
bread to be fo! d, or as or for leaven to ferment a ny dot ugh, 
or on any othet account, in the trade or my ſtery of ma 
king bread, under a: odour or pretence whatſoever ; on 
pain that every perſon (other than a ſervant or journey- 
man) who ſhall know! ingly offend in the premiſſes, and ſhall 
be convicted (A) t hereof by confeſſion, or oath of one wit- 
neſs, before any ſuch magiſtrate or juſtice reſpectively, [ha il 
forfeit 1 6:96 more than 101. nor leſs than 40 f. or ſhall by 
warrant of ſuch magiſtrate or Ju {tice be 88 . 
committed to the houſe of correẽ tion, or ſome priſon of the 
county, City, town corporate, borough, riding, diviſion, 
or place, where the offence ſhall have been committed, or 
tne oftender ſhall be IIS, there to remain and be 
kept to hard Jabour, for any time not exceeding one Tal N= 


2 
* 


dar month, nor 25 ny” ten days from the time of ſuch 
— e eee 1 ON > 2 1 
commitment, as iucn m ate or juſtice ſhall think fit, 
\ + 
And'if any ſervant or journeyman baker ſhall knowingly 
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ſaid; he ſhall forfeit not more than 51, nor leſs than 205. 
or ſhall in like manner be committed to the houſe of cor- 
rection or priſon as aforeſaid. And it ſhall be lawful for 
the magiſtrate or juſtice, before whom ſuch offender {hail 
be convicted, out of the money forfeited, when recovered, 
to cauſe the offender's name, place of abode, and offence, 
to be publiſhed in fome news paper, which ſhall be printed 
or publiſhed in or near the county, city, or place, where 
any ſuch offence ſhall have been committed. /. 2r. 

23. Noperſon ſhall knowingly put into any _ 8 Adulte 
or flour, which ſhall be ground, dreſſed, bolted, W 
nufactured for ſale, either at the time of gfinding, — — | 
bolting, or in any wiſe manufacturing the ſame, or at any 
other time, any ingredient, mixture, or other thing what- 
ſoever; or ſhall knowingly ſell, offer, or expoſe to ſale e, 
any meal or flour of one ſort of grain, as or for the meal 
or flour of any other ſort of grain, or any thirg as or for 
or mixed with the meal or flour of any grain, which ſhall 
not be the real and genuine meal or flour of the grain the 
ſame ſhall import to be and ought to be; on pain of for- l 
feiting, not more than 5 J. nor leſs than 40 5. /. 22. y 

24. No perſon ſhall knowingly put into any bread which adus mixtures 
ſhall be made for ſale, any mixture of meal or flour of any ef ce. 
other ſort of grain than of the grain the ſame ſhall import 
to be, and ſhall be allowed to be made of, in purſuance of 
this act; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion of any other or dif- 
ferent ſort of grain, or the meal or flour thereof, than what 
ſhall be appointed or allowed to be put therein by this act; 
or any mixture or thing as, for, or in lieu of flour, w a 
ſhall not really be the genuine flour the ſame ſhall import 
to be and ought to be; on pain of forfeiting, not more than 


5 J. nor leſs than 203. TIT 


25. If any perſon who ſhall make any bread for ſale, or Penalty for c 
who ſhall ſend out, or ſell, or expoſe to or for ſale, any cieneꝝ in weight, 
bread which ſhall be deficient in weight, according to the 


5 * 


aſnze which ſhall be ſet for the ſame; be ſhall forfeit (B) 
ot exceedling 5 s. nor leſs than 15. for every ounce want. 
ing in the wel, ght every ſuch loaf ought to be of; and fo; 
every loaf which ſhall be found want ng leſs than an ounce, 
ſhall forfeit not exceeding 25, 64. nor leſs than 64. as ſuc ? 
magiſtr ure © r juſtice before whom ſuch bread ſhall be broug! 
thall think fit : ſo as ſuch bread which ſhall be com; np 


of for wanting weight, in any city, town corporate, bo 
10ugn, liberty, or franchiſe, or the juriſdiction thereof, 
or within the weekly bills of mortality, lh. be brought 


„tote ſome magiſtrad or tulltice having jurifd! 
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premiſſes, and weighed before him, within 24 hours after 
the ſame ſhall have been baked, ſold, or expoſed to ſale; 
and ſo as ſuch bread which ſhall be complained of for want- 
ing weight, in any hundred, riding, diviſion, liberty, rape, 
wapentake, or place, ſhall be brought before ſome juſtice 
within ſuch juriſdiction, and weighed before him within 
three days after the ſame ſhall have been baked, ſold, or ex- 
poſed to ſale ; unleſs it be made out to the ſatisfaction of 
ſuch magiſtrate or juſtice, on the behalf of the party com- 
plained of, that ſuch deficiency in weight wholly aroſe from 
ſome unavoidable accident in baking, or otherwiſe, or was 
occaſioned by ſome contrivance or confederacy. / 24. 

26. Every perſon who ſhall make for ſale, or fel}, or ex- 
poſe, or ſend out to or for ſale, any fort of bread whatſo- 
ever, ſhall cauſe to be fairly marked on every loaf made, 
ſold, carried out, or expoſed to ſale as wheaten bread, a 
large roman W; and upon every loaf m Id, carried 
out, or expoſed to ſale as houſhold orfbrown bread, a large 
roman H; on pain of forfeiting for very loaf not ſo marked, 
not more than 20s. nor leſs than 5 s, (except as to ſuch 
loaves which ſhall be raſped after the beſpeaking or pur- 
chaſing thereof, by the particular deſire of any perſon who 


ſhall order the ſame to be ſo raſped for his own uſe.) /. 25, 


27. No baker or other perſon ſhall aſk or take, for any 
bread which he ſhall ſell or expoſe to ſale, any greater price 
than ſuch bread ſhall be aſcertained to be ſold at by the aſ- 
ſize as aforeſaid ; and no baker, or other perſon who ſhall 
make any bread for ſale, ſhall refuſe or decline to ſell any 
loaf or loaves of any of the ſorts of bread which in pur- 
ſuance of this act ſhal! be allowed or ordered to be made, 
to any perſon who ſhall tender ready money in payment for 
the ſame, at the price ſet for the ſame by the aſſize, when 
ſuch perſon ſhall have any loaf in his poſſeſſion to be ſold, 
more than ſhall be requiſite for the immediate neceſſary uſe 
of his family or his cuſtomers, and which it ſhall be in- 
cumbent on ſuch baker or other perſon complained of to 
prove before the magiſtrate or juſtice to whom ſuch com- 
plaint ſhall be made, if thereunto required by the party 
complaining ; on pain of forfeiting for every ſuch offence, 
not more than 40s. nor lefs than 105. /. 26. 

(And by the 2& 3 Ed. 6. c. 15. If any bakers ſhall 
conſpire not to ſel] bread but at certain prices; every ſuch 
perſon ſhall forfeit 10 J. for the firſt offence; and if not 
paid in fix days, he ſhall be impriſoned twenty days, and 
have only bread and water for his ſuſtenance ; for the ſecond 
oftence 207. or the pillory ; and for the third offence 40/. 
or the pillory, and loſs of an ear, and to become infamous. 

And 
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And the ſeſſions or leet may hear and determine the 
ſame.) 

28, No perſon ſhall fell or offer to ſale any bread of an Bread inferior to 
inferior quality to wheaten bread, at a higher price than wheaten ſhall 
houſhold bread ſhall be fet at by the aſſize; on pain of for- Bisher — 
feiting (being convicted thereof by confeſlion, or oath of houſhold, 
one witneſs, before one magiſtrate or juſtice) the ſum of 
147. 

29, It ſhall be lawful for any magiſtrate or juſtice, or Houſes may be 
for any peace officer authorized by warrant of ſuch magi- 87 — * 
ſtrate or juſtice, at ſeaſonable times in the day- time, to en- 
ter into any houſe, ſhop, ſtall, bakchouſe, warchouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread 
which ſhall be there found : And if any bread, on any ſuch 
ſearch, ſhall be found to be wanting either in the goodneſs 
of the ſtuff whereof it ſhall be made, or to be deficient in 
the due baking or working thereof, or ſhall be wanting in 
the due weight, or not truly marked, or ſhall be of any 
other fort of bread than ſhall be allowed to be made by vir- 
tue of this act; any ſuch magiſtrate, juſtice, or peace offi- 
cer may ſeize the fame; and fuch magiſtrate or juftice ma 
diſpoſe thereof, as he in his diſcretion ſhall think fit, for 
the better carrying of this act into execution, /. 28. 32 
. . fe 

30. If information ſhall be given on oath, to any ma- Mills and other 
giſtrate or juſtice, that there is reaſonable cauſe to ſuſpeſ}, r 

tred to ſearch for 
that any miller who grinds any grain for toll or reward, or adulterated meal, 
any perſon who doth dreſs, bolt, or in any wiſe manufac- 
ture any meal or flour for ſale, or any maker of bread for 
fale, doth mix up with or put into any meal or flour ground 
or manufactured for fale, any mixture, ingredient, or thing 
whatſoever, not the genuine produce of the grain fuch meal 
or flour ſhall import and ought to be, or whereby the purity 
of any meal or flour in the poſſeſſion of any ſuch miller, 
mealman, or baker ſhall be in any wiſe adulterated ; it ſhall 
be lawful for any ſuch magiſtrate or juſtice, and alfo for 
any peace officer authorized by the warrant of ſuch ma- 
giſtrate or juſtice, at all ſeaſonable times in the day-time, 
to enter into any houſe, mill, thop, bake houſe, ſtall, bolt- 
ing houſe, paſtry, w archouſe, or outhouſe, of or belonging 
to any ſuch miller, mealman, or baker, and to ſearch and 
examine whether any mixture, ingredient, or thing, not 
the genuine produce of the grain Tuch meal or flour ſhall 
import or ought to be, ſhall have been mixed up with or 
put into any meal or flour | In the poſſeſſion of any ſuch mil- 
ler, mealman or baker, either in the grinding o any grain 


4 * 


206 


N 


S < * 
"| ” by N 
N. * A 4 os "a f 1 9 . oy EY has 
ina, 162 2 1 * j * 0; 
SY 72 2 0 SH 0 £14 = AS 25 A. by * 2 Ys J a 1 — IJ N. 
1 * 4 ro * 72 Wn DS * * r — 3 * er * F 5 
Nn —— * 8 7 
ri A OY Sn 1 7 \ 
4 A 


Bead. 


at the mill, or in the dreſſing, bolting, or manufacturing 
thereof, or whereby the purity of any meal or flour ſhall be 
in any wiſe adulterated : And if on ſuch ſearch it ſhall a ap- 
pear, that any offence hath been committed in any place 
allowed to be ſearched as aforeſaid ; it ſhall be lawful for any 
magiſtrate, juſtice, or officer, authorized as aforeſaid, to ſeize 
any meal or flour which ſhall be deemed on ſuch ſearch to 
have been adulterated, and all mixtures and ingredients 
which ſhall be found and deemed to have been uſed or in- 
tended to be uſed for ſuch adulteration; and fuch thereof 
as ſhall be ſeized by ſuch peace officer ſhall, with all conve- 
nient ſpeed, be carried to ſome magiſtrate or juſtice : And 
if any magiſtrate or juſtice, who ſhall make any ſeizure in 
purſuance of this act, or to whom any thing ſeized ſhall 
be brought, ſhall adjudze that any mixture or ingredients, 
not the genuine produce of the grain any ſuch meal or 
flour which ſhall have been fo ſeized ſhall import and ought 
to be, ſhall have been put into any ſuch meal or four, or 
that the purity of any ſuch meal or flour fo ſeized was 
adulterated by any mixture or ingredient put therein ; in 
ſuch caſe, every ſuch magiſtrate or juſtice | is hereby required 
to diſpoſe of the ſame, as he in his diſcretion ſhall think 
proper. 31 G. 4 c. 29. J. 29. 


Penaltyof having 31. Every miller, mealman, baker, or ſeller of bread 
in pofleſſion un- ag aforeſaid, in whoſe houſe, mill, ſhop, bake-houſe, ſtall, 


lawful! ingre- 
dients. 


Penalty of ob- 


bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, 
any mixture or ingredient ſhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 
there with an intent to have adulterated the purity of mea}, 
flour, or bread, ſhall on conviction by confeflion, or oa ch 
of one witneſs before any ſuch magiſtrate or juſtice, forfeit 
not exceeding 10/, nor leſs than 40 5. unleſs the party 
charged with ſuch offence ſhall make it appear to the ſatis- 
faction of ſuch magiſtrate or juſtice, that ſuch mixture or 
ingredient was not brought or lodged where the fame was 
ſeized, with deſign to have been put into any meal or 
flour, or to have adulterated the purity thereof ; but that the 
ſame was there for ſome other lawful purpoſe, And it {hall 
be lawtul for ſuch magiſtrate or juſtice, out of the for- 
feiture when recovered, to cauſe the offender's name, 
place of abode, and offence, to be publiſhed in ſome news 
paper _ or publiſhed in or near the county, city, or 
place, where ſuch offence ſhall have been committed. 
J. 30. 


32. If any perſon ſhall obſtrut or hinder ſuch ſearch, 


acting ſearch. or the ſeizure of any bread or ingredients as aforeſaid 3 
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33. No perſon who ſhall follow or be concerned in the Perfon intereſ/a 


buſineſs of a miller, mealman, or baker, ſhall be capable 

of acting as a magiſtrate or juftice i in the execution of this 

act; on pain of 50 J. to him who will inform or ſue for 
the ſame. . 32. 

34. If any perſon who ſhall follow the trade of a 
baker, ſhall make complaint to any magiſtrate. or juſtice, 
and make appear to him by the oath of any credible wit- 
nels, that any oltence which he hath been charged with, 
and for which | ze ſhall have paid 209, enalty by this act, 
ſhall have been occaſioned by the wilful ne eglect or default 
of any journeyman or other ſervant employ cd by him; 
ſuch magiſtrate or juſtice ſhall ue his warrant to bring 
ſuch ; e or ſervant beſore himſelf or any magi- 
ſtrate or juſtice of the place where the offender can be 
found ; and on his be eing apprchended and brought before 
ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand a djudge and 
order what reaſonable ſum ſhall be pa 1d by ſuch journeyman 
or ſervant to his maſter, by way of recompence for the 
money he ſhall have paid by rcaſon of the wilful neglect or 
default of ſuch journeyn nan or ſervant, And if he ſhall 
neglect or refuſe, on e ene, to pay Immediate!) 
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examine any witneſs or witneſſes who fhall be offered on 
either ſide upon oath ; and ſhall convict or acquit the party 
accuſed : And if the penalty, on ſuch conviction, ſhall not 
be paid within 24 hours after fuch conviction; ſuch ma- 
giſtrate or juſtice ſhall iſſue his warrant directed to any 
peace officer to make diſtreſs; and if any offender ſhall 
convey away his goods out of the juriſdiftion of ſuch ma- 
giſtrate or juſtice, or ſo much thereof that the penalty can- 
not be levied, then ſome magiſtrate or juſtice within whoſe 
juriſdiction the offender ſhall have removed his goods ſhall 
back the ſaid warrant, and thereupon the penalty ſhall be 
levied by diſtreſs; and if within five days the forfeiture 
ſhall not be paid, the diſtreſs ſhall be appraiſed and ſold, 
rendring the overplus after deduQing the forfeiture and 
the coſts and charges of the proſecution, diſtreſs, and 
fale ; which charges ſhall be aſcertained by the magiſtrate 
or juſtice before whom the offender was convicted, or who 
backed the warrant, if either of them ſhall continue alive, 
and if not, then by ſome other magiſtrate or juſtice where 
the offender was convicted; and for want of ſuch diſtreſs, 
every ſuch magiſtrate or juſtice within whoſe juriſdiction 
ſuch offender ſhall reſide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit ſuch offender 
to the common gaol or houſe of correction of the diviſion 
or place where the offender ſhall be found, there to remain 
for one kalendar month from the time of ſuch commit- 
ment, unleſs payment ſhall be ſooner made, /. 34. 

And if it ſhall be made out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one 1s likely to give 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 
amined ; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 
to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed : And if any perſon 
ſo ſummoned ſhall negle& or refuſe to appear, and no juſt 
excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhall iſſue his warrant to bring ſuch witneſs be- 
fore him ; and if on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
publick priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined ſhall be, there 
fo remain not exceeding 14 days, not leſs than three, as 
ſuch magiſtrate or juſtice ſhall direct. /. 35. 
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35. And the conviction ſhall be in the form or to the 
effect following: 


To wit. | E it remembred, that In this ———— 
day of - m the year of 
the reign of — A. O. is convicted before me one of his 
majeſty's juſtices of the peace for the ſaid county of or 
and I do adjudge him to pay and forfeit for the ſame 
the ſum of 
Given under my hand and ſeal the day and year afereſaid. 

ſ. 36. 


209 


Form of the 
conviction, 


37. By a general clauſe in this fame act, /. 34. All pe- Application of 
nalties and forfeitures, when recovered, mall be paid to .ca the forſeiturets 


anformer. 

But by the 32 G. 2. c. 18. Such of the penalties by the 
aforeſaid Sy as thereby are not particularly diſpoſed of, 
ſhall be one moiety thereof, where any offender ſhall be 
convicted by confeſſion, or oath of one witneſs, to him 
who ſhall inform and proſecute; and the other moiety 
thereof, and alſo all penalties and forfeitures incurred on 
the weighing, trying, or ſeizure of any bread by any ma- 
giſtrate or juſtice, ſhall be applied for the better carrying 
the ſaid act into execution, as ſuch magiſtrate or juſtice 


ſhall think fit. / 2. 


38. No certiorari fhall be granted, to remove any con- Certiorari, 


viction, or other proceedings had thereupon. 31 G. 2. 


c. 29. J 37. 


39. If any perſon convicted ſhall think himſelf ag- 4 


grieved, he may appeal to the next ſeſſions, and the exe- 
cution ſhall in ſuch caſe be ſuſpended; ſuch perſon con- 
victed entring into recognizance, at the time of the con- 
viction, with two ſufficient ſureties, in double the ſum 
which he ſhall have been adjudged to forfeit, upon condi- 
tion to proſecute ſuch appeal with effect, and to be ſarth- 
coming to abide the judgment and determination of the ju- 
ſtices at the ſaid ſeſſions, who ſhall finally determine the 

matter of the ſaid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either party ; 
and if the conviction ſhall be affirmed, the appellant ſhall 
immediately pay down. the (um adjudged, together with 
ſuch coſts as the juſtices in their ſaid ſeſſions ſhall award; 

and in default of payment thereof, any two ſuch juſtices, 
or any one maziſtrate or juitice having juriſdiction in the 

place into which ſuch appellant thall eſeape or where he 
{hall reſide, ſhall commit him to the common gaol of the 
county, city, diviſion, or place, where he ſhall be appre- 
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hended, until he ſhall make payment of ſuch penalty and of 
the coſts and charges which ſhall be adjudged on the con- 
viction, to the informer : But if the appellant ſhall be diſ- 
charged, reaſonable coſts ſhall be awarded to him againſt 
the informer, who would in caſe of ſuch convict on have 
been intitled to a ſhare of the penalty; and which coſts 
ſhall and may be recovered by the appellant againft ſuch in- 
former, in like manner as coſts given at the ſeſſions are re- 
coverable. ſ. 38. 

Provided, that if the conviction ſhall be within fix days 
before the ſeſſions, the party on entring into ſuch recogni- 
zance as aforeſaid, ſhall be at liberty to appeal, either to the 
then next, or to the next following ſeſſions. /. 39. 

40. Every action which ſhall be brought againſt any 
magiſtrate, juſtice, or peace officer, for any thing done 
under this act, ſhall be commenced within fix months, 
and laid in the proper county; and the act of the 24 G. 2. 
c. 44. ſhall extend to ſuch magiſtrate or juſtice acting un- 
der this act. And no action ſhall be commenced againſt 
ſuch peace officer, till ſeven days after notice in writing 
ſhall have been given to or left for him at his uſual place of 
abode by the profecutor's attorney ; which notice ſhall con- 
tain the name and place of abode of the perſon intending 
to bring ſuch action, and alſo of his attorney, and like- 
wiſe the cauſe of action: and ſuch peace officer may within 
the ſaid ſeven days tender ſatisfaction; and if the ſame is 
not accepted, the defendant may plead ſuch tender in bar 
of the action, together with the general iſſue or any other 
plea with leave of the court; and if the jury ſhall find the 


amends tendred to have been ſufficient, or if the plaintiff 


ſhall be nonſuit, or diſcontinue, or judgment be given for 
the defendant upon demurrer, or if the action be brought 
after the time limited, or not within the proper county, the 
jury ſhall find for the defendant, and he ſhall be intitled to 
his coſts ; but it the jury ſhall find, that no ſuch tender was 
made, or not ſufficient, or ſhall find againſt the defendant 
on any plea pleaded, they ſhall give a verdict for the plain- 
tiff, and ſuch damages as they ſhall think proper, and the 
plaintiff ſhall thereupon recover his coſts againit ſuch de- 
fendant. /. 4. 

And perſons ſued for any thing done on this act, may 
plead the general iſſue; and if they recover, ſhall have treble 
colts, / 41. ; 

41. Provided always, that no perſon ſhall be conviQed 
for any of the aforeſaid offences, unleſs the proſecution be 
commenced within three days after the offence committed. 
J. 42. 
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42. Provided alſo, that nothing herein ſhall extend to Saving of the 
prejudice any right or cuſtom of the city of Landon; or of fight of others, 


the lord of any leet; or clerk of the market; or the dean 
of Meſiminſter, or high ſteward of Meſiminſter or his depu- 
ty; or of the univerlities, / 43, 44, 45. 

Note, the reaſon why the indemnifying ſtatute of the 
24 G. 2. c. 44. is here particularly mentioned, ſeems to 
be upon the account of ſuch magiſtrates or chief officers 
who are impowered to act in letting the aſſize, and other- 
wiſe carrying this act into execution, who are not juſtices 
of the peace; as for inſtance, the court of mayor and al- 
dermen, in moſt of the boroughs and towns corputato, con- 
ſiſteth of perſons ſome of whom are not juſtices; and in 
others, eſpecially the more ancient, not one of them is a 
Juſtice of the peace, (the corporation having been eſtabliſhed 
before there was any Juſtice of the peace in the kingdom :) 
but yet they are enabled to proceed in this, and in many 
other inſtances, ſpecially, by a& of parliament. Which 
obſervation is applicable alſo to the power herein 


given to 
them, to iſſue warrants, to examine upon oath, and the 
like; which power is implied in the general office of a juſ- 


tice of the peace, but is not applicable to thoſe others, wich- 
out ſpecial words granting the ſame. So alſo it was neceſ- 
ſary for the act to be particular, with regard to the indem- 
nification of conſtables and others acting under ſuch war- 
rants; as alſo of the meal weighers, clerks of the market, 
and others appointed to make returns of the prices of grain, 
flour, and the like, who are not under the general protec- 
tion of the law for their proceedings in thefe matters, and 
therefore require an expreſs declaration in the act it ſelf, of 
their authority and privilege in this reſpect. 


A. Information of an undue mixture uſed in making 


of bread. 
Weſtmorland. D E it remembred, that this day of 
| in the year of the reign 
of at in the ſaid county, A. I. yeoman, in his 


proper perſon, exhibiteth to me J. P. eſquire, one of his ma- 
Jefty's juſtices of the peace far the ſaid county, & complaint and 
information, and thereby informeth me, that A. O. late of —— 
in the county aforeſaid, baker, on the « day of - 
Here ſpecify the time of the offence, that the proſecution 
may appear to be commenced within three days after the 
oftence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the making of bread 
to be fold, a preparat ion or mixture in which allum was an in- 


#1 gredient, 
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gredient, contrary to the form of the ſtatute in ſuch caſe made 
and provided; whereby the ſaid A. O. hath forfeited a fum 
F money, nat exceeding 101. nor leſs than 40 8. and thereupon 
the ſaid A. I. prayeth the judgment of me the ſaid juſtice in 
that behalf, and that he the ſaid A. I. may have one moiety 
of the ſaid forfeiture, according to the form of the ſtatute in 
fuch caſe made; and that the ſaid A. O. may be ſummoned 
to anſwer the premiſes before me the ſaid juſtice, 


Summons thereupon. 


Weſtmorland. 3 To the conſtable of 


W HERE AS a complaint and information hath been 
; exhibited before me J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the ſaid county, by A. I. yeoman, that 
A. O. late of ——— in the county aforeſaid, baker, on the 
— day of in the year of the reign of did put 
into and uſe, in the making of bread to be fold, a preparation 
or mixture in which allum was an ingredient, contrary to the 
form of the flatute in ſuch caſe made and provided: Theſe are 
therefore to require you forthwith to ſummon the ſaid A. O. 
io appear before me at on the day f at the hour 
o in the forenoon of the ſame day, then and there to an- 
fewer to the ſaid information: And be_you then there, to cer- 
tify what you ſhall have done in the premiſſes. Herein fail 
you not. Given under my hand and ſeal, the 
in the year aforeſaid. 


If the party ſhall not appear on fuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 
warrant (mutatis mutandis) to apprehend the offender, and 

bring him before the ſaid juſlice, to anſwer to the ſaid infor- 
mation. 

On the party's appearance; or if he do not appear, then 
on proof of the ſummons being given to him or left at his 
uſual place of abode; or if he cannot be apprehended by 
warrant as aforeſaid ; the juſtice may proceed to hear and 


determine the offence. 
o 


The form of the conviction, by the words of the 
ſtatute, ſhal} be as follows. 


Weſtmorland, D E it remembered, that on this day 
to toit. of m the year of the reign 

of A. O. is convicted before me J. P. cfquire, one of 
[TH 


day of 


F 
before 
for th 
for th 
put it 
ration 
the fo 
reaſon 
and f 
as 1s | 
that t. 
therefe 
diſtre/ 
F wit 
taken, 
do cas, 
rendri 
the /a 
ſecutio 
which 
And o. 
are to 
72 
before 
for the 
of bred 


cution, 


certify 
Herety 


— 


his majeſty's juſtices of the peace for the ſaid county, for put- 
ting into and uſing in the making of bread to be ſold, à pre- 

aration or mixture in which allum was an ingredient : And 
Ido adjudge him to pay and forfeit for the ſame, the ſum of 
foe pounds, Given under my hand and ſeal the day and year 
aforeſaid, 


Warrant of diſtreſs, on non-payment of the penalty 
within 24 hours after the conviction. 


Weſtmorland. ; To the conſtable of — a 


1 as A. O. late of in the county aforeſaid, 

baker, was on the day of duly convitted 
before me J. P. eſquire, one of his majeſty's juſtices of the peace 
for the ſaid county, by the cath-of A. W. a credible witneſs, 
for that he the ſaid A. O. on the day of ——— did 
put into and uſe, in the making of bread ta be ſold, a prepa- 
ration or mixture in which allum was an ingredient, againſt 
the form of the flatute in ſuch caſe made and provided; by 
reaſon whereof, I did adjudge and have adjudged him to pay 
and forfeit for the ſaid offence the ſum of 5 1. 10 be diſtributed 
as 1s herein after mentioned : And whereas it appears to me, 
that the ſaid ſum, or any part thereof, is nat yet paid: 1 ds 
therefore hereby authorize and require you forthwith to make 
diſtreſs of the goods and chattels of him the ſaid A. O. and 
if witbin the ſpace of five days next after ſuch diſtreſs by you 
taken, the ſaid ſum of 5 1. fhall not be paid, that then you 
do cauſe the ſaid goods by you ſeized to be appraiſed and fold ; 
rendring the overplus to him the ſaid A. O. after deducting 
the ſaid ſum of 5 l. and alſo the ceſis and charges of the pro- 
ſecution fer the ſaid offence, and of the ſaid difireſs and ſale ; 
which coſts and charges I do hereby aſcertain at the ſum of 30s. 
And out of the ſaid ſum of 5 1. fo forfeited as aforeſaid, you 
are to pay one moiety to A. I. yeoman, who informed me of the 
ſaid offence, and proſecuted to convittion him the ſaid A. O. 
before me for the ſame ; and the other moiety you are to apply 
for the better carrying the act of parliament for the due making 
of bread and for the other purpoſes therein mentioned into exe- 
cution, according as TI ſhall hereafter give you directions. And 
if ſufficient diſtreſs cannot be had or found whereupon to levy 
the ſaid ſum of 5 |. as aforeſaid, you are hereby required to 
certify the ſame to me together with the return of this precept. 
Herein fail you not. Given under my hand and ſeal, the 
g= of —— in the—year of the reign of —. 
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Return of the want of diſtreſs, indorſed upon the 
warrant, 


Weſtmorland. J A. C. conflable of in the ſaid county, 

do hereby certify J. P. eſquire, one of his 
majefly's juſtices of the peace for the ſaid county, that by vir- 
tue of this warrant, I have made diligent ſearch for the goods 
and chattels of the within mentioned A, O. and that I can 
find no ſufficient goods and chattels of him the ſaid A. O. where. 
on to levy the w "thin men ioned ſum of 5 l. Mitneſ my hand, 
the day of in the year : 


Sworn before me the ſaid juſtice, 
the day and year aforeſaid : 
. 


Commitment for want of diſtreſs. 


To the conſtable of in the ſaid coun- 
Weſtmorland. J ty, and to the keeper of the common gaol 
at in the ſaid county. 


F as A. O. late of in the county afareſaid, 
baker, was on the day of —— duly convicted before 
me J. P. eſquire, one of his mazeſty's juſtices of the peace for 
the ſaid county, by the eath of A. W. a credible witneſs, for 
that he the ſaid A. O. on the day of ——did put into and 
uſe, in the making of bread to be ſold, a preparation or mix- 
ture in which allum was an ingredient, gain the form of the 
fiatute in that caſe made and provided ; : by reaſon whereof 1 
did adjudge him to pay and forfeit for the ſai: 4 offence the ſun: 

.of 5 J. And whereas on the day o,. in the year afore- 
faid, I did iſſus my warrant to the conſtable of to levy 
the faid ſum of 5 l. 5 dif efs of the goods and chattels of him 
the Jaid A. O. And whereas it appears to me, as well upon 
the eath of : de fa: a conſtable. of as otherwiſe, at he 
the ſaid con}. tab He of hath uſed his beſt endeauours 10 le TY 
the faid ſum en the goods and chattels of the faid A. O. as 
aforeſaid, but that no ſufficient ayfireſs can be found whereon 
to levy the ſame: Therefore Ido hereby commend you the ſaid 
conſtable ei him the ſaid A. O. to apprehend and fafely 
convey ta the 1 Carmen gacl, and him to Aer, to the 
beeper theres, 615 relaid, together with this precept : Aud I do 
Berely command gau the ſaid hee per of the gacl aforeſaid, to re- 
cerve int eur calfody ; ia the ſaid gal / hin: the aid A. . and 
b;m there ſufely is ke for the ſ ace of ouc falendar month from 
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fc 


the time of this commitment; unleſs the ſaid ſum of 5 l. and 
alſo the coſts and charges of the proſecution which I have aſcer- 
tained at the, ſum of ſhall be ſooner paid, Given under 
my hand and ſeal, the day of ——in the year aforeſaid. 


B. The like proceſs as above may be for bread de- 
ficient in weight: beginning the information, 
which is the groundwork of the whole, thus: 


HAT A. O. late of: in the county aſfercſaid, baker, 
on the day of in the year of the reien of 
did expoſe to ſale one loaf of hauſpold bread imparting to 


be a two-penny loaf, deficient in weight one ounce, according to 


the aſſize then and there ſet for the | ud bread: 


And ſo in other like caſes, 
Breaking gaol. See Pꝛiſon breaking, 


Breaking open doors. vce UtLtit, 
Brewers, See Erciſe. 


Bzüiberv. 


RIB ERV in a ſtrict ſenſe is taken for a great miſpri- 
ſion of one in a judicial place, taking any thing what- 
ſoever, except meat and drink of ſmall value, of any one 
who has to do before him any way, for doing his office, 
or by colour of his office, but of the king only; and is 
puniſhable at the common law by fine and impriſonment. 


1 Haw, c. 67. 


Bizidges. 


OTE; This title treateth only of county bridges: 

Thoſe which are under the cognizance of the ſur- 
veyor of the highways, as being repaired by the ſeveral 
pariſhes or diſtricts, are treated of under the title Vigh⸗ 
Waps. 
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J. Who ſball repair. 
II. Power of the leet to inquire thereof. 

III. Power of the juſtices in ſeſſions. 
IV. Concerning the 300 foot at the ends of bridges, 
V. Indiftment of bridges, 
VI. Charges of repairing. 
VII. Surveyors of the work, 
VIII. Manner of repairing. 
IX. Purchaſing lands adjoining. 
A. Contracting for a term of years. 


J. Who ſhall repair. 


1. By the great charter, 9 H. 3. c. 15. No toton nr 
freeman ſhall be diſtrained to make bridges nor banks, but ſuch 
as of old time and of right have been accuſtomed, 

2. And none can be compelled to make new bridges, 
where never any were before, but by act of parliament. 
2 Juſt. 701. 

2. By the common law, ſome perſons (ſpiritual or tem- 
poral, corporate or not corporate) are bound to repatr bridges 
by reaſon of the tenure of their lands or tenenements; and 
ſome by reaſon of preſcription only : 

By tenure, by reaſon that they and thoſe whoſe eſtate they 
have in the lands or tenements, are bound in reſpect thereof 
to repair the ſame. 2 Inſt. 500, 

By reaſon of preſcription only ; but herein there is a diver- 
ſity between bodies politick or corporate, ſpiritual or tempo- 
ral, and natural perſons: for the bodies politick or corpo- 
rate, ſpiritual or temporal, may be bound by uſage and pre- 
ſcription only, becauſe they are local, and have a ſucceſſion 


Paneel. but a natural perſon cannot be bound by act of 


is anceſtor, without a lien, or binding, and aſſets. 2 Int, 
700, 

And if a man make a bridge for the common good of all 
the ſubjects, he is not bound to repair it ; for no particular 
man is bound to reparation of bridges by the common law, 
but by tenure or preſcription. 2 Inſt. 701. 

4. And if none are bounden by tenure or preſcription at 
common law, then the whole county or franchiſe ſhall re- 
pair it. 2 Inſt. 701. 

Concerning which, it is enacted by the 22 H. 8. c. 5. as 
follows ; I hereas in many places it cannot be known and 
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proved, what hundred, town, pariſh, perſon, or body palitick 
ought to repair bridges broken in the highways 3 in every ſuch 
caſe, the ſaid bridges, if they be without a city or town corpo- 
rate, ſhall be made by the inhabitants of the county; if within 
a city or town corporate, then by the inhabitants of ſuch city or 
town corporate; if part be in one ſhire, city, or town corporate, 
and part in another, or part within the limits of a city or town 
corporate, and part without, the inhabitants of the ſhire, cities 
or towns corporate, ſhall repair ſuch part as lies within their 


limits, ſ. 3. 


Bridges broken in the highways] This extendeth only to 
common bridges in the king's highways, and not to private 
bridges to mills, or the like; the remedy in which caſe 1s 
not by indictment, but by action. 2 It. 701. 


Within a city or town corporate] It hath been queſtioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute to the repairs of a county 
bridge, 1 Haw. 225. 

5. A tenant at will of an houſe, which adjoins to a com- 
mon bridge, is bound to repair the houſe, ſo that the publick 
be not prejudiced by the want of repair, although he be not 
bound to repair as to his landlord. L, Raym. 856. 

6, 'The freehold of bridges is in him that hath the free- 
hold of the ſoil 3 but the free paſſage is for all the king's 
liege people. 2 In. 705. 


II. Power of the leet to inquire thereof. 


Decays of bridges are preſentable in the leet, or torn, 
2 Inſt, 701. 


LI. Power of the juſtices in ſeſſions. 
The Juſtices, or four of them at the leaſt (1 Q.) ſhall have 


power to inguire, hear and determine in the general ſeſſions, 
of all manner of annoyances of bridges broken in the highways, 
ro the damage of the king's liege people, and to make ſuch pro- 
ceſs and pains upon every preſentment, againſt ſuch as ought 10 
be charged to make ar amend them, as the king's bench uſually 
doth, or as it ſhall ſeem by their diſcretions to be neceſſary and 


convenient, for the ſpeedy amendment of ſuch bridges. 22 H. 8. 
CEL 


Four of them at the leaſt] If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire : but if the 
franchiſe be a county of itſelf, and hath not four juſtices 
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(1 Q.) it is not within this ſtatute, but is left to the re- 
medy which it had at common law. 2 nfl, 702, 


And to make proceſs] Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged are in 
another ſhire; or where the bridge 1s within a city or town 
corporate, and the perſons or lands that ought to be charged 
are out of the ſaid city ; the juſtices of ſuch ſhire, city, or 
town corporate, ſhall have power to hear and determine ſuch 
annoyances, being within the limits of their commiſſion : 
and if the annoyance be preſented, then to make proceſs 
into every ſhire of the realm, againſt ſuch as ought to repair 
the ſame, and to do further in every behalf, as they might 
do, if the perſons or lands chargeable were in the ſame ſhire, 
City, or town corporate where the annoyance is. 22 H. 8. 
5 

As the king's bench uſually doth] The preſentment at com- 
mon law, might be before the king's bench, or at the aſflizes, 


2 Inſt. 701. 


V. Concerning the 300 foot at the ends of bridges. 


Such part and portion of the highways, as well within fran- 
chiſe as without, as lie next adjoining to any ends of any 
bridges, diſtaut from any of the ſaid ends by the ſpace of 300 
Foot, ſhall be made, repaired, and amended as often as need 
Hall require; and the juſtices, or four of them (1 Q.) ſhall 
have power to inquire, hear and determine, in the general ſc/- 
ſions, all manner of annoyances of and in ſuch highways, 1 
being and lying next adjoining to any ends of bridges, diflant 
from any one of the ends of ſuch bridges 300 feet, and to do in 
every thing concerning the making, repairing, and amending ef 
ſuch highways, in as ample manner as they may do for the 
making, repairing, amd amending of bridges, 22 H. 8. c. 5, 
. 

J. Indiftment of bridges. 


1. No money ſhall be applied to the repair of bridges, until 
preſentment be made by the grand jury at the aſſizes or ſeſſims, 
of their inſufficiency, inconventency, or want of reparation. 
245724020; £173: 

2. An indictment for not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 
riages, or for horſes, or for footmen only. L. Raym. 1175. 

3. If a man he indicted for that by reaſon of the tenure 
of certain lands he is bound to repair a bridge, it muſt be 
alledzed where thoſe lands lie, 2 H. H. 181. 
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4. Any particular inhabitant of a county, or tenant of 
land charged to the repairs of a bridge, may be made de- 
fendant to an indictment for not repairing it, and be liable 
to pay the whole fine aſſeſſed by the court, for the default of 
repairs, and ſhall be put to his remedy at law for a contri- 
bution from thoſe, who are bound to bear a proportionable 
ſhare in the charge; for the neceſſity of the caſe requires 
the greateſt expedition in caſes of this nature. 1 Ha. 221. 

5. It hath been reſolved, that it is not ſufficient for the 
deſendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame; 
and it is ſaid, that in ſuch caſe the whole charge ſhall be 
laid upon ſuch defendants, by reaſon of their ill plea, 1 
Haw. 221. 

6. It ſeemeth, that no inhabitant of a county ought to be 
a juror, for the trial of an iſſue, whether the county be bound 
to ſuch repairs or not; and therefore the jury muſt come 
from ſome adjacent county: but by the ſtatute of 1 An. 
. 1. c. 18, ſuch inhabitant may be a good witneſs. 1 Za. 
248. 

7. No fine, iſſue, penalty, or forfeiture, upon any preſent- 
ment or indictment for not repairing bridges, or the highways 
at the ends of bridges, ſhall be returned into the exchequer, but 
ſhall be paid to the treaſurer, to be applied towards the ſaid 
repairs, and not otherwiſe, 1 An. ſt, 1. c. 18. ſ. 4. 

8. And no preſentment or inditment for not repairing 
bridges, or highways at the ends of bridges, ſhall be remoucd by 
certiorari out of the county into another court. 1 An, ſt. 1. 
. . 

But a certiorari lies to remove an order made by the juſ- 
tices, concerning the repair of a bridge, purſuant to a private 
act of parliament; and the juſtices ought to return the pri- 
vate act upon which their order is founded. Dalt. 504. 

E. 4 G. 2. KX. and the inhabitants of Hamworth, Upon 
motion to quaſh a certiorari to remove an indictment againſt 
the defendants at ſeſſions, for not repairing a bridge; it was 
inſiſted, that by the 1 An. c. 18, the certiorari is taken 
away, To which it was anſwered, and reſolved by the 
court, that this act extended only to bridges where the coun- 
ty is charged to repair; and that where a private perſon or 
pariſh is charged, and the right will come in queſtion, the 
act of the 5& 6 M. c. 11, had allowed the granting a ccr- 
orari. And therefore they refuſed to quaſh. Str. geo. 
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VI. Charges of repairing. 


By the 12 G. 2. c. 29. The charges of repairing and 
amending bridges, and highways at the ends of bridges, ſhall 
be paid out of the general county rate, /. 1. 


PII. Surveyors of the work. 


The four juſtices in ſeſſions as aforefaid may appoint two 
ſurveyors, with ſalaries, to ſee the bridges amended. 22 H. 
. 

And 5 buſineſs of ſurveying the bridges, for the more 
convenience, is uſually annexed by the juſtices to the office 
of the high conſtables; for which they have by this clauſe 
power to allow them ſalaries. 


VIII. Manner of repairing. 


1. It ſeemeth to be clear, that thoſe who are bound to 
repair bridges, muſt make them of ſuch height and ſtrength, 
as ſhall be anſwerable to the courſe of the water, whether 
it continue in the old channel, or make a new one. I Haw. 
221. | 

2. And perſons are not treſpaſſers, for entring on any 
adjoining lands for repairing bridges, or laying. thereon the 
requiſite materials. 1 Haw. 221. 


IX. Purchafing lands adjoining. 
The juſtices at their ſeſſions may purchaſe any parcel of land, 


adjoining er near to any county bridge, for the more commodicus 
enlarging, or convenient rebuilding the ſame, nat exceeding one 
acre, to be paid for by the treaſurer out of the county rates, by 
order under the hands and ſeas of the ſaid juſtices in their ſaid 
ſeſſians; which lands ſo purchaſed, ſhall be conveyed to ſuch 
perſon or perſons as the juſtices in the ſaid ſeſſions ſhall appoint, 
in truſt, for enlarging er rebuilding the ſaid bridges. 14 G. 2. 
Co 2, 


A. Contrafing for a term of years. 


By the 12 G. 2. c. 29. ſ. 14. When any publick bridges, 
ramparts, banks, or cops, are to be repaired at the expence of 
the county, the juſtices at their general or quarter ſeſſions, after 
preſentment made by the grand jury of their want of reparation, 
may contra? with any perſon for rebuilding, repairing, and 

amending 


mend. 
& cert: 

In « 
tention 


and at 

And 
which 
ficient 
the pe 

An 
theret« 
peace | 
cords « 
ſeaſon 
Place 


Y 


for ou: 


* o 4 
it 16 


B 


pariſh 


 highw 


mar ke 
the ti. 
a com 
faid |, 
and c 
on the 
7. 
% tha 
and o 


could 


C6710 


Bzidges. 
amending the ſame, for any term not exceeding ſeven years, at 
& certain annual ſum. Y 

In order to which they ſhall give publick notice of their in- 
tention of contracting with any perſon, for rebuilding, repairing, 
and amending the ſame. 

And ſuch contracts ſhall be made at the moſt reaſonable price 
which ſhall be propoſed by the contraftors ; who ſhall give ſuf- 
ficient ſecurity for the due performance thereof, to the clerk of 
the peace. 

And all contracts when agreed ta, and all orders relating 
thereto, ſhall be entered in a book to be kept by the clerk of the 
peace for that purpoſe ; who ſhall keep the ſame amongſt the re- 
cords of the county, o be inſpected by any of the juſtices at all 
ſeaſonable times, and by any perſon employed by any pariſh or 
place contributing to the ſame, without fee, 


Indictment for a bridge out of repair. 


Y the oaths of good and lawful men of the county 
aforeſaid, then and there fworn and charged to inquire 
for our ſaid lord the king, and the body 1 the county aforeſaid, 
it is preſented, that a certain common bridge, over the river 
commonly called bridge, tying and being in the 
pariſh of: in the county aforeſaid, in the king's common 
highway there, leading from the market town t the 
market town 0 in the faid county, altogether and from 
the time whereof the memory of man 1s not to the contrary, being 
a common king's highway for all the lieges and ſubjefts of our 
faid lord the king and of his anceſtors, with their horſes, carts, 
and carriages to go, paſs, ride, and travel at their pleaſure, 
on the day of in the year of the reign 
0 was, and yet 1s in great decay, broken, and ruinous, 
fo that the lieges and ſubjefts of our ſaid lord the king, upon 
and over the ſaid bridge with their horſes, carts, and carriages 
could nit and cannot go, paſs, ride, and travel, without great 
danger, to the grievous damage and nuſance of all the lieges and 
ſubjects of our ſaid lord the king, upon and over the ſame bridge 


B 


going, paſſing, riding, and travelling, and again/t the peace of 


our ſaid lord the king, his crewn and dignity. 

And that A. O. late of in the ſaid county, gent!:- 
man, by reaſon of his tenure ef certain lands lying in the pari/!: 
of aforeſaid, and elſewhere in the ſaid county, ought 19 
make, repair, and amend the ſaid common bridge, as often as 
and when it fhall be neceſſary. 

[Or, Aud that the inhabitants of the county aforeſaid, th: 
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to repair and amend, when, and fo Tm as it all be ne- 


ceſſary.] 


Buggerp. 


What it is, I. DUGG ERV (from the [talian bugarone, a buggerer, 
this vice being ſaid to have been brought into Eng- 
land out of Italy by the Lombards) is a deteſtable and abo- 
minable ſin, amongſt chriſtians not to be named, committed 
by carnal knowledge, againſt the ordinance of the creator, 
i and order of nature, by mankind with mankind, or with 
brute beaſt, or by womankind with brute beaſt. 3 It. 58. 
The puniſhment, 2. And by the ſtatute of 25 H. 8. c. 6. Buggery commit- 
ted with mankind or beaſt is made felony without benefit 
of clergy. And the juſtices of the peace may hear and 
determine the ſame, as in caſes of other felonies. 
Principal and 3. Which ſaid ſtatute making it felony generally, there 
accellary. 5 
may be acceſſaries both before and after. But thoſe that 
| are preſent, aiding and abetting, are all principals. And 
|| altho* none of the principals are admitted to their clergy, 
| yet acceſlaries before and after are not excluded from clergy. 
þ 1 H. H. 670. 
0 Infants. 4. If the party buggered be within the age of diſcretion 
| (which is generally reckoned the age of 14), it is no felony 
| in him, but in the agent only. But if buggery be com- 
mitted upon a man of the age of diſcretion, it is felony in 
* them both. 3 [n/?. 59. 1 H. H. 670. 
1 Navy. 5. By the articles of the navy (22 G. 2. c. 33.) if any 
*s perſon in the fleet ſhall commit the unnatural and deteſtable 
3 ſin of buggery or ſodomy, with man or beaſt ; he ſhall be 
I puniſhed with death by the ſentence of a court martial. 
g Pardon. 6. This crime is excepted out of the act of general par- 
don of the 20 G. 2. c. 52. 
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Burglary, 


Offences againſt the houſe of another, which 
fall ſhort of burglary, belong to title Lar- 


ceny, under the head Larceny from the 
houſe. 


J. What is burglary. 
II. Reward for convicting a burglar. 


1. What is burglary. 


1. HE word burglar ſeemeth to lave been brought Derivation ot 


3 
dJ 
GI 


unto us out of Germany by the Saxons, and to be burglaz. 


derived of the German urg, a houſe, and /arron, a thief, 
probably from the Latin latro, latronis. 


2. Burglary ig a felony at common law, in breaking and en- Definition of 


tring the manſion houſe of another, in the night, with intent to 
commit ſome felony within the ſame, whether the felonious intent 
be executed or not. Hale's Pl. 79. 

— Breaking] Every entrance into the houſe by a treſpaſ- 
ſer, is not a breaking in this caſe; but there muſt be an an- 
tual breaking. As if the door of a manſion-houſe ſtand open, 
and the thief enter, this is no breaking. So it is if the win- 
dow of the houſe be open, and a thief with a hook or other 
engine draweth out ſome of the goods of the owner, this 
is no burglary, becauſe there is no actual breaking of the 
houſe, But if the thief breaketh the glaſs of the window, 
and with a hook or other engine draweth out ſome of the 
goods of the owner, this is burglary, for there was an ac- 
tual breaking of the houſe, 3 Laßt. 64. 

And Lord Hale ſays, theſe acts amount to an actual 
breaking; opening the caſement, or breaking the glaſs 
window, picking open the lock of a door, or putting back 
the lock, or the leaf of a window, or unlatching the door 


that is only latched. 1 H. H. 552. 


M. 8 G. K. and Gray. One of the ſervants in the houſe. 


opened his lady's chamber door (which was faſtened with a 
braſs bolt) with deſign to commit a rape; and it was ruled 
to be burglary, and the defendant was convicted and traul- 
ported. Str. 481. 

By the ſtatute of the 12 An. c. 7. If any perſon ſhall 
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enter into the manſion houſe of another, by day or by 
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night, without breaking the ſame, with an intent to com- 
mit felony, or being in ſuch houſe ſhall commit any felony, 
and ſhall in the night time break the faid houſe to get out, 
he ſhall be guilty of burglary, and ouſted of the benefit of 


clergy, in the ſame manner as if he had broken and entred 


the houſe in the night time, with intent to commit fe- 
lony. 

M. 4 G. 2. Jaſbua Cornwal's caſe. He was indicted with 
another perſon for burglary. And upon the evidence it 
appeared, that he was a ſervant in the houſe, where the 
robbery was committed, and in the night time opened the 
ſtreet door, and let in the other priſoner, and ſhewed him 
the ſide- board, from whence the other priſoner took the 
plate: then the defendant opened the door and let him out; 
but the defendant did not go out with him, but went to 
bed. Upon the trial it was doubted, whether this was 
burglary in the ſervant, he not going out with the other. 
But afterwards at a meeting of all the judges at Serjeants- 
inn, they were all of opinion that it was burglary in both, 
and not to be diſtinguiſhed from the caſe where one watches 
at the ſtreet end, whilſt another goes in and commits the 
burglary, which hath been often ruled to be burglary in 
both: and upon report of this opinion the defendant was 
executed. Str. 881. 

And entring] It is deemed an entry, when the thief 
breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is within any part of the houſe ; or 
when he putteth a gun into a window which he hath bro- 
ken, or into a hole of the houſe which he hath made, of 
intent to murder or kill; this is an entry and breaking of 
the houſe : but if he doth barely break the houſe, without 
any ſuch entry at all, this is no burglary. 3 Iuſt. 64. 

If divers come in the night to do a burglary, and one of 
them break and enter, the reſt of them ſtanding to watch, 
at a diſtance, this is burglary in all. 3 Iuſt. 64. 


The manſion houfe] This includes alſo churches, and the 
walls or gates of a walled town. 1 Haw. 103. 

Mr. Hawkins ſavs, all out-buildings, as barns, ſtables, 
dairy houſes, adjoining to a houſe, are looked upon as part 
thereof; and conſequently burglary may be committed in 
them : but if they be removed at any diſtance from the 
houſe, it ſeems that it hath not been uſual of late to pro- 
ceed igainſt offences therein as burglaries. 1 Haw. 104. 

And Lord Hale ſays more explicitly, the manſion houſe 
dot! not only inciude the dwelling houſe, but alſo the out- 
houtts that are parcel thereof, as barn, ſtable, cow houſe, 
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dairy houſe, if they are parcel of the meſſuage, tho they 
are not under the ſame roof, or joining contiguous to it; 
and fo, he ſays, it was agreed by all the judges: but if they 
de no parcel of the meſſuage, as if a man take a leaſe of a 
dwelling houſe from one, and of a barn from another; or 
if it be far remote from the dwelling houſe, and not ſo near 
to it as to be reaſonably eſteemed parcel thereof, as if it ſtand 
a bow-ſhot off from the houſe, and not within or near the 
curtilage of the chief houſe, then the breaking of it is not 
burglary, for it is not a manſion houſe, nor any part thereof, 
r | 

To break and enter a ſhop; not parcel of the manſion ' 
houſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, is not burglary, but 
only larceny; but if he, or his ſervant, uſually or often 
lodge in the ſhop at night, it is then a manſion houſe, in 
which a burglary may be committed. 1 H. H. 557, 8. 

It is not neceſſary, to make it burglary, that any perſon 
1 actually in the houſe, at the very time of the offence #24 
committed. 1 Haw. 103. | 


In the right} As long as the day continues, whereby a 
man's cauntenance may be diſcerned, it is called day; and 
when darkneſs comes, and day light is paſt, ſo as by the light 

| of, day you cannot diſcern the countenance of a man, then 
| f it is called night. 3 Inſt. 63. 

| And this doth aggravate the offence; fince the night is 
the time wherein man is at reſt, and wherein beaſts run 


about ſeeking their prey. Hence in ancient records, the 
c twylight was ſignified, when it was ſaid, inter canem & lu- 
. pum (between the dog and the wolf); for when the night 
begins, the dog lers, and the wolf ſeeketh his prey. 
f 3 luſt. 63. 
„5 "With intent to commit felony] There can be no burglary, 
but where the indictment both expreſly alledges, and the 
* verdict alſo finds, an intention to commit ſome felony; for 
ü if it appear, that the offender meant only to commit a treſ- 
5, paſs, as to beat the party, or the like, he is not guilty of 
rt ; burzlary. 1 Haw, 105. 
$4 | However, it ſeems the much better opinion, that an in- 
he ; tention to commit a rape, or other ſuch crime, which is 
0 | made felony by ſtatute, and was a treſpaſs only at common 
: 1 law, will make a man guilty of burglary, as much as if 
uſe _— ſuch offence were a felony at common law ; becauſe where 
_ | ever a ſtatute makes any offence felony, it incidentally 
ſe, N gives it all the properties of a felony at common law. 
f I Haru. 105. 
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Fhether the felonious intent be executed or not] Thus they 
are burglars, who break any houſe, or church, in the night, 
altho' they take nothing away. And herein this offence 
differs from robbery, which requires that ſomething be ta- 
ken, tho? it is not material of what value. 

Where a man commits burglary, and at the ſame time 
ſteals goods out of the houſe, it is alſo larceny ; and if he 
be acquitted of the burglary, he may notwithſtanding be 
indicted of the larceny ; for they are ſeveral offences, tho 
committed at the ſame time. And burglary may be, where 
there is no larceny z and larceny may be, where there is 
no burglary. 2 H. H. 246. 

3. By the 18 El. c. 7. and 3 V. c. q. Benefit of clergy 
is taken away in caſes of burglary, both from the principal, 
and the acceſſary before; but in all caſes of burglary, ac- 
ceſſaries after muſt have their clergy, 2 H. H. 364. 1 
Flaw. 357, 8. | 

4. All burglaries and robberies of churches are excepted 
out of the general pardon, of the 20 G. 2. c. 52. 
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IT. Reward for comvifting a burglar. 


Indemnity for 


Kling hi 1. It may be obſerved, in the firſt place, that it is pro- 


vided by the 24 H. 8. c. 5. that there ſhall be no forfeiture 
of lands or goods, for killing any perſon that attempts to 
commit burglary, | 

But beſides this indulgence to a perſon killing ſuch an 
offender in defence of his houſe, there are ſpecial advantages 
and rewards for apprehending and convicting him in due 
courſe of law ; which are as follows : 

2. By the 25 G. 2. c. 36, The charges of proſecuting 
and convicting a burglar, ſhall. be paid by the treaſurer of 
the county where the burglary was committed, on produ- 
cing to him the order of the court for that purpoſe, which 
the clerk of aſſize, or of the peace, ſhall make out, for the 
fee of 18. /. 11. 

And alſo the charges of poor witneſſes appearing on their 
recognizance, by the 27 C. 2. c. 3. on paying 6 4. for the 
order : except in Middleſex, where the ſame ſhall be paid 
by the overſcers of the poor where the perſon was appre- 
hended. N 
2 3. Every perſon who ſhall apprehend any one guilty of 
taking and con- burglary and proſecute him to conviction, ſhall have a cer- 
vicung him. tificate, without fee, under the hand of the judge, certifying 
ſuch conviction, and within what pariſh or place the bur- 


glary was committed, and alſo that ſuch burglar was diſ- 
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ſo diſcovering or apprehending ; and if any diſpute ariſe 
berween ſeveral perſons ſo diſcovering or apprehending, the 
judge ſhall appoint the certificate into ſo many {hares to be 
divided among the perſons concerned, as to him ſhall ſeem 
juſt and reaſonable : 

And if any perſon ſhall happen to be lain by ſuch bur- 
glar, in endeavouring to apprehend him, the executors of 
adminiſtrators of ſuch perſon ſlain ſhall have the like cer- 
tificate: 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted; for which 
he ſhall have 15. and no more: : 

And the ſaid certificate may be oncs aſſigned over; and BY 
the original proprietor, or the aſſignee of the ſame, ſhall by 
virtue thereof be diſcharged from all manner of pariſh and 
ward offices, within the pariſh or ward where the felony 
was committed. 10 & 11 IF. c. 23. F 

4. And moreover, as a further reward, every perſon 491- for ns, 
who ſhall apprehend any perſon guilty of burglary, and pro- e 
ſecute him to conviction, ſhall have a certificate under the 
hand of the judge, without fee, to be made out and deli- 
vered before the end of the aſſizes, certifying the convic- 
tion, and in what pariſh the burglary was committed, and 
alſo that the burglar was taken by the perſon claiming the 
reward; and if any diſpute ſhall happen to ariſe between 
the perſons claiming, the judge ſhall by the ſaid certificate : 
appaint the ſame to be paid amongſt the parties claiming the 
ſame, in ſuch ſhare and proportion as to him ſhall ſeem 
Juſt and reafonable : 

And on tender of ſuch certificate to the ſheriff, and de- 
mand made, he ſhall pay to the perſon ſo intitled, the ſum 
of 40 l. without fee or deduction, within one month after 
ſuch tender and demand ; on pain of forfeiting double, with 
treble coſts. 5 An. c. 31. 6G. c. 23. f. 10. 

5. And if any watchman, or any other perſon, he killed, he eee. 
in endeavouring to apprehend any ſuch burglar, his execu- Nille. b 
tors or adminiſtrators ſhall have a certificate delivered under 
the hand and ſeal of the judge, or of the two next juſtices 
of the peace, of ſuch perſon being ſo killed; which certifi- 
cate they ſhall, on ſufficient proof before them made, give 
without fee: whereupon, ſuch executor or adminiſtrator 
mall be intitled to receive the like ſum of 40 J. in like man- 
ner; 5 An. e, . El. 

6. And moreover, if any perſon, being out of priſon, 40 l. and a pare 
ſhall commit any burglary, and afterwards diſcover two or don, for con. 
more the like offenders, fo as two or more be convicted 


viting two ac- 
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alſo all other advantages which are given to perſons who ſhall 


- apprehend and convict any the like offenders; and ſhall alfo 


have the king's pardon for all burglaries, robberies, and fe- 
lonies (except murder and treaſon) by him committed be- 
fore ſuch diſcovery made; which pardon ſhall be likewiſe 

a good bar to an appeal. 5 An. c. 31. /. 4. 

7. And the ſheriff, on producing the certificates, 20 
receipts for the ſaid rewards, may deduct the ſame on his 
accounts; and if he have not money in his hands, he ſhall 
be repaid out of. the treaſury, on certificate from the clerk 
of the pipe. 5 An. c. 31. / 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G, 


c. 15. / 4 


Warrant to apprehend a burglar. 


Weſtmorland. } To the conſtable . 


ORASMUCH.- as A. I. of in the county f 
yeeman, hath this day made information and complaint 
upon oath, before me J. P. eſquire, one of his majeſty's juſtices 
of the peace for the ſaid county, that rc in the night the 
dwelling houſe of him the ſaid A. aforeſaid in 
the county aforeſaid, was — bad burglarioufly broken 
_ and one ſilver tankard of the value of 51. of the goods 
an. conan of him the ſaid A. I. felonio ifly and burglariouſls 
ſtolen, taken, and carried away from thence ; and that he hath 
Juſt canſe to * pect, and doth ſuſpet, that A. O. late of 
in the county of — labourer, the ſaid felony and burglary 
aid commit: Theſe are therefore, in his ſaid majeſlys name to 
command you, that immediately upon fight hereof you do appre- 
u the ſaid A. O. and bring him before me to anſwer the 
premiſſes, and to be farther ' dealt withal according to law, 
Herein fail you not, Given under my hand and ſeal the — 
day of- in the year : 


Indictment for proper burglary. 


Weſtmorland, 1 jurors for our lord the king upon 
their oath preſent, That A. 0. late of 
in the county of- labour er, on the day of 
8 in the year of the reign c, at the ha 
ef one in the night of the fame day, with farce and arms, at 
— in the ccunty of. the develling houſe of A. I. 
150 
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Burglary, 


Liniou ſly and burglariouſly did break and enter, with intent him 

the ſaid A. I. of his goods in the ſame dwelling houſe then be- 

ing, felinioufly and burglariufly to ſpoil and rob, and the fee 
goods feioniouſſy and burglarionfly to fleal, fakk, and carry 


away ; againſt the peace of our ſaid lord the king, his crown 
and dignity, 


Indictment for burglary and larceny. 


Weſtmorland. 1 jurors for our lard the king upon 

their oath preſent, That A. O. "Lats of 
— in the county of labourer, on the da of 
— in the — year of the reign of = kettwixt 
the hours {4 ten and eleven in the night of the ſame day, with 


force and arms, at in the county of the dwel- 


ling houſe of A. I. feloniciſſy and burglariouſfly did break and 
enter, and one ſiluer tankard of the value of 51, ;4 the goods 
and cnattels of him the ſaid A. I. in the ſame dwelling houſe 
then and there felnioufly and burglarioufly did ſteal, take, 


and carry away; againſt the peace of our ſaid lord the king, 
his crown and dignity. 


Burning, 


I, M %%% and voluntarily burning the Bete of ano- Honſcburning at 


*he common law , 


ther, by night or by day, is felony at the common 
law. I Haw. 105. 


Aaliciouſly and voluntarily] For if it be done by miſ- 
chance, or negligence, it is no felony, 3 Iaſt. 67. 

Yet if a man maliciouſly intending only to burn one 
perion's houſe, happens thereby to burn the houſe of ano- 
ther, it is certain that he may be indicted as having mali- 
ciouſly burned the houſe of that other; for where a feloni- 
ous deſign againſt one man mitleth its aim, and takes effect 
upon another, it ſhall have the like conſtruction as if it 
had been levelled againſt him who ſuffers by it, 1 Haw, 
106. 


Burning] Neither a bare intention to burn a houſe, not 
even an actual attempt to do it by putting fire to a part of 
a houſe, will amount to felony, if no part of it be burn- 
ed; but if any part of the houſe be burnt, the ofreader is 
guilty of felony, not: with ſtanding the fire afterward: tc pat. 
out, or go out of it ſelf. 1 Hato. 106. a 
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230 Burning. 
The houſe) Not only a manſion houſe, and the principal 
parts thereof, but alſo any other houſe, and the out-build- 
ings, as barns and ſtables adjoining thereto and alſo barns 
full of corn, whether they be adjoining to any houſe or 
not, are fo far ſecured by law, that the malicious burning 
of them is felony at common law, 1 Haw. 105. 


Of anther] A perſon ſeiſed in fee, or but poſſeſſed for 
years, of a houſe ſtanding by itſelf at a diſtance from all 
others, cannot commit felony in burning the ſame. Alſo 
it ſeems the much ſtronger opinion, that a man ſo ſeiſed 
or poſſeſſed of a houſe in a town, who burns his own with 
an intent to burn his neighbour's, but in the event burns 
his own only, is not guilty of felony : but however it is 
certainly an offence highly puniſhable, in regard of the ma- 
lice thereof, and the great danger to the publick which at- 
tends it; and the offender may be ſcverely fined, and im- 
priſoned during the king's pleaſure, and ſet on the pillory, 
and bound to his good behaviour during liſe. 1 Haw 106. 

By fatute : 2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. 8. c. 3. 

Burning a dwell- No perfon who ſhall be found guilty for wilſul burning of 

ing houſe or corn . 5 = 

"Dich any dwelling houſe, or barn wherein any corn ſhall be, nor 
perſons abetting, procuring, helping, maintaining, or coun- 
ſelling the ſame, ſhall be admitted to the benefit of clergy. 

There hath been much learned debate, how far theſe ſta- 
tutes, which are repealed by 1 Ed. 6. c. 12. are revived by 
5&6 Ed. b. c. 10. But as the ſame is enacted in effect by 
other ſubſequent flatutes, it is now not very materia], 

By the 4 & 5 P. & AM. c. 4. Every perſon who ſhall 
maliciouſly command, hire, or counſel] any perſon, wilfully 
to burn any dwelling houſe, or any part thereof, or an 
barn then having corn or grain in the ſame, ſhall not have 
the benefit of his clergy, 

But acceſſaries after ſhall have their clergy. 1 H. H. 573. 

Burning a barn, 3. Whoever ſhall wilfully and of malice burn, or cauſe 
or ſtack ot corn, to be burned, or aid, procure, or conſent to the burning 
in the northern of any barn, or ſtack of corn or grain, within any of the 
counties of Cumberland, Northumberland, Meſtmorland, and 
Dureſme, ſhall be guilty of felony without benefit of clergy. 
And juſtices of the peace in ſeſſions may hear and determine 
the ſame. 43 El. c. 13. 
Burning in the 4. If any perſon ſhall in the night time maliciouſly, un- 
* of lawfully, and willingly burn, or cauſe to be burned or de- 
barns, houſes, ſtroyed, any ricks or ſtacks of corn, hay, or grain, barns, 
Klas. or other houſes or buildings, or kilns; he ſhall be guilty of 
ſelony, but without corruption of blood, or diſinheritance 
of heirs; | 
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Bürning. 

And the judges of aſſiae, or three juſtices of the peace 

(1 9.) may determine the fame, fo that the proſecution be 

within ſix months: 

And the ſaid juſtices, on requeſt of the party injured, 
ſhall iſſue their warrant for apprehending all ſuch perſons 
as ſnall be ſuſpected thereof, and take their examination: 

And ſhall cauſe all others who to them ſhall ſeem likely 
to make diſcovery, to appear before them, and give infor- 
mation on oath; yet fo, as no perſon to be examined 
{hall be proceeded againſt for any offence, concerning which 
he ſhall be examined as a witneſs and ſhall upon his exa- 
mination make a true diſcovery : 

And if ſuch witneſs, being duly ſummoned, ſhall refuſe 
to appear, or to be examined, they may commit him to the 
common gaol, till he ſubmit to be examined upon oath : 

And they hall iſſue warrants for ſummoning jurors : 

And if any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) ſhall make his 
clection to be tranſported, the court ſhall cauſe judgment 
to be entred that he be tranſported to ſome of the planta- 
tions (to be mentioned in the judgment) for ſeven years; 
and if he ſhall return before the expiration of the term, he 
ſhall ſuffer death as a felon, and as if no ſuch election to 
be tranſported had been made by him. 22 & 23 C. 2. c. 

5. By the 9 C. c. 22. commonly called the Black act, Burning by the 
(which is inſerted more at length under the title Black ad? ;) Black a 
If any perſon ſhall ſet fire to any houſe, barn, or outhouſe, 
or to any hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood; [And by the 10G. 2. c. 32. / 6. If any perſon 
ſhall wilfully and maliciouſly ſet on fire any mine, pit, or 
delph of coal or cannel coal; which offence, by /. 4. of 
this act, is incorporated with the offences in the Black act] 
he ſhall be guilty of felony without benefit of clergy, 

And the hundred.ſhall be chargeable, as in caſes of rob- 
bery, for the damages ſuſtained (not exceeding 2001.) 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded ſo as 
to loſe an eye or the uſe of a limb in endeavouring to ap- 
prehend him; on proof thereof made at the ſeſſions, and on 
certificate thereof from thence, he ſhall he intitled to the 
ſum of 50/. to be paid by the ſheriff in 30 days, the ſame 
to be repaid to him out of the treaſury, 

And by the 20G. 2. c. 52. All offences of ſetting fire to 
any houſe, barn, or outhouſe, or to any hovel, cock, mow, 


or ſtack of corn, ſtraw, hay, or wood, ate excepted out of 
the general pardon, 


Q 4 | 6, Such 


232 Burning. 


Houſeburning 6. Such as be taken for houſeburning felonioufly done, are 
not baleble. not bailable by | juſtices of the peace. 3 Ed. 1. c. 15, 
2 Injt. 189. | 

Burning a ſhip. 7. If any ſhip officer ſhall wilfully burn the ſhip to which 
he belongeth, or procure the ſame to be done, to the pre- 
judice of the owner of the ſhip or goods, he ſhall be guilty 
of felony without benefit of clergy. 1 An. /t. 2. c. 9. 

And by the articles of the navy, 22 G. 2. c. 33. Every 
perſon who ſhall unlawfully burn or ſet fire to any magazine, 
or ſtore of powder, or ſhip, boat, ketch, hoy, or veſſel, 
or tackle or furniture thereunto belonging, not appertaining 
to an enemy or rebel, ſhall be puniſhed with death, by the 
ſentence of a court martial. Art. 25. 

Burning woos - 8. If any perſon ſhall, by day or by night, in a riotous, 
growing. open, tumultuous, or in a ſecret and clandeſtine manner, 
forcibly, or wrongfully and maliciouſly burn any wood, or 
ſprings of wood, or coppice wood, he ſhall be guilty of te- 
lony. 1 G. ft. 2. c. 48. 6G. c. 16. 
And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and deter- 
mine, and adjudge the offence. 6 G. c. 16. 
ut if the offender is not known, then the perſon injured 
ſhall have ſatisfaction from the inhabitants of the pariſhes, 
towns, or places joining thereon, in the ſame manner as for 
dikes and hedges overthrown in the night, by the ſtatute of 
13 Ed. 1. c. 46, (which enaQts, that if it cannot be known 
by the verdict of aſſize or jury who did the fact, the towns 
near adjoining ſhall be diſtrained to levy the hedge at their 
own coſt, and to yield damages) unleſs the offender be by ſuch 
pariſh, town, or place, convicted in fix months. 6G, c. 16. 
Burning ling, 9. Noperſonſhall on any mountains, hills, heaths, moors, 
g9's, turze, or foreſts, chaſes, or other waſtes, burn between Feb. 2. and 
* June 24. any grig, ling, heath, furze, goſs, or fern; on 
pain of being committed to the houſe of correction for any 
time not exceeding one month, nor leſs than ten days, 
there to be whipt, and kept to hard labour. 4& 5 N. 
. !. 
Burning goſs, 10. If any perſon ſhall ſet fire to, burn, or deftroy any 
2 or tern in goſs, furze, or fern, in any foreſt or chaſe without conſent 
5 of the owner or perſon chiefly intruſted with the cuſtody of 
ſuch foreſt or chaſe, or of ſome part thereof, or ſhall be 
aiding therein, and being brought before a juſtice, ſhall be 
thereof convicted by confeſſion, or oath of one witneſs, or 
on view of the juſtice, he ſhall forfeit not exceeding 54. nor 
leſs than 40 5s. half to the informer, and half to the poor; 
if not forthwith paid, to be levied by diſtreſs; and if no ſut- 
ficient diſtreſs can be found, the jultice ſhall commit him to 
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the common gaol for any time not exceeding three months, 
nor leſs than one month. 28 E. 2. c. 19. J 3. 

11, If any perſon ſhall maliciouſly, willingly, and unlawi Burning a laden 
fully, burn or cauſe to be burnt, any wain or cart laden EY * 
with coals, or with any goods or merchandizes; or any heip 
of wood prepared, cut, or felled for making coals, billets, 
or talwood, he ſhall forfeit treble damages to the party 
grieved, to be recovered by action of treſpaſs ; and alſo 101. 
as a fine to the king. 37 H. 8. c. 6. /. 4. 

12. If any ſervant, thro' negligence or careleſſneſs, ſhall 3 2 
fire or cauſe to be fired any dwelling houſe, or outhouſe or bling s ans, 
houſes, and be thereof convicted on the oath of one witneſs 
before two juſtices, he ſhall forfeit 100 J. to the churchwar- 
dens of the pariſh where the fire ſhall happen, to be diſtri- 
buted by them to the ſufferers, in ſuch proportions as to 
them ſhall ſeem juſt ; and if he do not pay the ſame imme- 
diately on demand of the churchwardens, the ſaid juſtices 
ſhall commit him to ſome workhouſe or houſe of correction 
for eighteen months, there to be kept to hard labour. 

6 An. c. 31. 

13. By the commiſſion of the peace, any juſtice may Threatning to 
cauſe to come before him, all thoſe who to any of the people burn a houſe. 
concerning the firing of their houſes have uſed threats, to 
find ſufficient ſecurity for the peace or their good behaviour 
towards the king and his people; and if they ſhall refuſe to 
find ſuch ſecurity, may cauſe them to be ſafely kept in the 
King's priſons, until they ſhall find ſuch ſecurity. 


Burying in woollen, See TWoolten Manu. 
facture. 


Butchers. 


I. O perſon, uſing the trade of a butcher, ſhall fel], Not to fell fat 
offer, or expoſe to ſale, by himſelf or any other, tte vive. 
any fat oxen, ſteers, runts, kine, heifers, calves, ſheep, or 
lambs alive; on pain of forfeiting double value, half to the 
king, and half to him that will ſve, 15 C. 2. c. 8. 
2. If any butchers ſhall conſpire not to ſell their victuals Confpiring to 
ä but at certain prices; every ſuch perſon ſhall forfeit for the 3 price of 
| firſt offence 101. to the king, and if not paid in fix days 


| he ſhall ſuffer twenty days impriſonment, and ſhall only have 
bread and water for his ſuſtenance ; for the ſecond off-nce 
| 20 1, 
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201, in like manner, or the pillory; and for the third of- 9. 
fence 40 l. or pillory, and the loſs of an ear, and to be ö in th 
taken as a man infamous, and not to be credited in any ö any b 
matter of judgment. And the ſeſſions or leet may deter- | ſuch 
mine the ſame. 2& 3 Ed. b. c. 15. half 
Not tokilina 3. No butcher ſhall flay any beaſt within any walled MADE 


town, except Carliſle and Berwick ; on pain of forfeiting for 
every ox 124. every cow and other beaſt 8 d. half to the 


king, and half to him that will ſue. 4 H. 7. c. 3. 
| Selling unwhol- 4. A butcher that ſelleth ſwine's fleſh meazled, or fleſh 
ſome fleſh, dead of the murrain, ſhall for the firſt time be grievouſly 
amerced, the ſecond time ſuffer judgment of the pillory, the 
third time be impriſoned and make fine, and the fourth time | 
forſwear the town. Ordinance for bakers, Hawk. Stat, For 
F, 4: 0-351, : 
5 SR, 4. if any butcher ſhall kill or ſell any victual on the lord's | Aa 
* 88 day, he ſhall forfeit 6s, 8 d. one third to the informer, and tel 
two thirds to the poor, on conviction before one juſtice, on ; 
his own view, or confeſſion, or oath of two witneſſes, to be | 7. 
levied by the conſtable or churchwarden. 3 C. c. 1. | 
Not to water 6. No butcher ſhall water any hide, except in June, 
on. July, and Augu/t; on pain of 3s. 4d. for each offence. I. 
1 J. c. 22. /. 2. One third to the king, one third to the 
informer, and one third to the town or lord of the liberty. III. 
46. | | 
. And the ſeſſions or leet may hear and determine the ſame. 72 
＋ 50. 7. 


Or, any two juſtices, near the place, may (in three 
months after the offence committed) ſummon the party ac- . 
cuſed, and the witneſſes ; and upon the party's appearance, 8.” 
or contempt in not appearing, on proof of notice given, may ; 
examine the witneſles on oath, and give judgment, and iſſue 
warrants under their hands to levy the penalty by diſtreſs; 
and, if not redeemed in fix days, the ſame to be fold, "They ; I. E. 
may alſo mitigate the penalties, ſo as they reduce them not 


to leſs than a fourth part, over and above the coſts and the ſan 

charges. And any perſon aggrieved may appeal to the next mark o 

ſeſſions, who may finally determine the ſame; and, in caſe feiting | 

of conviction, iſſue warrants for levying the penalties. hundrec 

9 An. c. 11. J 36. tionabl) 

Selling rotten 7. No butcher ſhall put to ſale any hide putrified or rot- wardens 
hides, ten; on pain of 35. 4 . for each offence, in like manner, my do 
21 Fo'$ 22,142 tons, þ 

Exerciſing the 8. No butcher ſhall be a tanner or currier; on pain of ſentmen 
trade of à tan- 65. 8 J. a day, to be recovered and levied in like manner. 05 2. A 
oY 1 J. c. 22. /. 2, 25. | all ſel] 
when it 
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» ©. If any raw hide ſhall wilfully or negligently be gaſhed, Safin g hides 
in the flaying thereof; or being gaſhed, be offered to ſale by 
any butcher or other ; the offender ſhall forfeit 25, 64, tor 
ſuch hide, and 1s. for a calf ſkin; half to the poor, and 
half to the informer : To be levied by two juſtices in like 
manner. 9 An. c. 11, J. II. 


Butter and Cheeſe, 


For licence to be a badger, lader, kidder, car- 
ricr, buyer, or tranſporter coaſtwiſe, of but- 
ter and cheeſe; ſee the title Badgers. 


I. Concerning the packing, weight, and goodneſs of 
butter. 8 
II. Concerning ingraſſing and regrating of butter 
and cheeſe. 
III. Concerning the ſhipping of butter and cheeſe ſer 
London. Z 


IV. Exporting of butter and cheeſe. 
JV. Inporting of butter and cheeſe. 


J. Concerning the packing, weight, and goodneſs of 
butter. 


* VERY farmer and other perſon packing up butter acht of the 
for ſale, ſhall ſet upon every firkin and caſk, when caſk to be 

the ſame is ſully ſeaſoned in water, a continuing viſible marked. 

mark of the juſt weight of the empty caſk ; on pain of for- 

feiting for every offence the ſum of ten ſhillings for every 

hundred weight of butter otherwiſe packed, and ſo propor- 

tionably for a greater or leſſer quantity ; half to the church- 

wardens and overſeers for the uſe of the poor, and half 

with double coſts to him who ſhall ſue for the ſame in ſeſ- 

ſons, by action of debt, indictment, information, or pre- 

ſentment. 13 14 C. 2. c. 26. , 5, 6. 

2. A ſo every potter ſhall ſet upon every pot which he weight of a pot 
ſhall ſell for packing up butter, the juſt weight of the pot to be marked, 
when it is burnt, together with the firſt letter of hi, chri- 

3 ſtian 
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ſtian name, and his ſurname at length; on pain of 156. 
And no perſon ſhall expoſe to ſale any butter packed up in 
any pot not ſo marked, on pain of 25. for every ſuch pot. 
To be recovered and applied in like manner. 13@ 14 
S. ar 6. J. 5. 
Weight and 3. Every kilderkin of butter ſhall contain 112 pounds, 
goocnels, and every firkin 56 pounds neat, or above: every pound 
containing 16 ounces, beſides the tare of the caſk, of good 
and merchantable butter; and every got of butter ſhall con- 
tain 14 pounds neat, or above, beſides the weight of the 
ot 3 | 
: And no butter which is old or corrupt ſhall be mixed or 
packed up with any butter which is new and ſound ; 

Nor any, whey butter ſhall be packed or mixed with any 
butter made of cream ; 

And every caſk or pot of butter ſhall be of one ſort and 

oodneſs; 

And no butter ſhall be ſalted with any great ſalt, but ſhall 
be ſalted and ſaved with ſmall ſalt ; nor more ſalt ſhall be in- 
termixed with it than ſhall be needful for its preſervation : 

On pain that every owner, farmer, or packer of but- 
ter, not putting up in each kilderkin, firkin, and pot, to 
be fold or expoſed to fale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the butter ſo falſe packed; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a leſſer quantity of butter than as 
above, ſix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13& 14 C. 2. c. 26. ſc 2. | 

Owner to ſet his 4. And when the farmer or other perſon hath filled the 
name oa the Caſk with butter, he ſhall, beſides the former mark of the 
* weight of the caſſe, ſet alſo on the caſk the firſt letter of his 
chriſtian name, and his ſurname at length with an iron 
brand; on pain of forfeiting for every offence the ſum of 
10 5. for every hundred weight of butter otherwiſe packed, 
and for more or leſs proportionably ; to be recovered and 
applied in like manner. 13 & 14C. 2. c. 26. /. 5. 
Cheeſemongerto 5. And every cheeſemonger and other who ſhall ſell any 
were quan- kilder kin, firkin, pot, or other caſk of butter, ſhall deliver 
my ang BUY* therein the full quantity and due quality; or ſhall be liable 
to make ſatisfafion, according to the price thereof. 13& 
14G. 2: c.'2b. J. 3. 
6. And no cheeſemonger or other perſon ſhall repack 


Cheeſemonger for ſale, any butter, in any kilderkin, firkin, or otter 


ſhall not repack 


butter. caſk, or pot, on pain of forfeiting doubie value thereof; faq 
2 be 
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be recovered and applied in like manner. 13 14 C. 2. 
1 

7. The proſecution for the offences above, ſhall be com- In what time 
menced in four months after the ſale of the butter. 13 & 2 
14.C. a, c. 0 1. * 

8. But provided nevertheleſs, that no ſeller of butter Proſecution not 
ſhall be charged with any of the ſaid penalties, after the " be, 1 the 
buyer hath bought the butter and approved it. 4 W. c. 7. prdved —_— 
the 
o. And for preventing any fraud in the ſeller, after the Fraud after ſale, 
factor or buyer hath bought the butter, the ſaid factor or by the ſeller, 
buyer ſhall ſet his ſcal, or mark, or name upon. it, or upon 
the caſk ; and if it ſhall be afterwards exchanged or open- 
ed, and the caſk. changed, or any bad butter mixed or 
packed up with good butter, or any other fraud be com- 
mitted by the ſeller ; and he be convicted thereof, before one 
Juſtice, by oath of one witneſs, or confeſſion, he ſhall for- 
feit 20s. for every firkin and offence, to be levied by the 
conſtable, by diſtreſs, and to be diſtributed by the juſtice, 
half to the churchwardens and overſeers for the ufe of the 
poor, and half to the informer. 4 V. c. 7. /. 2. 

But any perſon aggrieved may appeal to the ſeſſions, gi- 
ving 20/, bond to the party, to pay coſts (in a month after) 
if he is not relieved on his appeal. id. . 10. 


II. Concerning ingroſſing and regrating of butter and 


cheeſe. 


There is nothing relating to the fore/talling of butter and 
cherſe, different from the foreſtalling of other goods; which 
may be ſeen under the general title of foreſtalling. © But as 


to ingroſſing and regrating the ſame, it hath been enacted 


as followeth : 


1. By the 3@® 4 Ed. 6. c. 21. No perſon ſhall buy to Not to be folg 
ſell again, any butter or cheeſe, unleſs he ſell the ſame again, but by 
again by retail in open ſhop, fair, or market, (or victuallers "<a 
in their houſes), and not in groſs; on pain of double value, 
half to the king, and half to him that will ſue, 

And the word retail ſhall be taken only where a weight 
of cheeſe (viz. 225 pounds, in ſome places 256, in others 
336 pounds, Dalt. c. 112.) or a barrel of butter, or leſs 
quantity, and not above, ſhall be fold at any time to any 
perſon or perſons, 

2. And by the 5&6 Ed. 6. c. 14. Whoſoever ſhall in- Ingrofling, 
groſs or get into his hands any butter or cheeſe, to ſell the 
fame again, ſhall be deemed an ingrofler. J. 3. 


3. But 


| 
| 
, 
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3. But the buying and ſelling again of any butter or 
cheeſe, by any licenſed badger, lader, kidder, or carrier, 
ſhall not be deemed regrating. 5 C6 £4. 6. c. 14. / 7. 

4. And nothing in theſe two acts ſhall extend to cheeſe- 
mongers and tallowchandlers in London and Meſiminſter, for 
what they ſhall ſell for victualling of ſhips, or for what 
they ſhall ſell in their ſhops or market, not exceeding 
four weights of cheeſe, and four barrels of butter, 21 7, 
„ | | 

Provided, that if the juſtices of the peace in any county, 
in their quarter ſeſſions, ſhall declare that the ſaid traders 
in butter and cheeſe ſhall forbear to buy any in ſuch county 
for any time, and they do buy within that time, and ell 


the ſame by retail, they ſhall not have the benefit of this 
act. id. 


III. Concerning the ſhipping of butter and cheeſe for 
London. 


1. Every warehouſekeeper, weigher, ſearcher, or ſhip- 
per of butter and cheeſe, ſhall receive all butter and cheeſe 
that ſhall be brought to him, for the Lindon cheeſemongers, 
and ſhip the ſame without undue preference; and ſhall have 
for his pains 25. 6 d. for every load: and if he ſhall make 
default, he ſhall, on conviction before one juſtice, on oath 
of one witneſs, or confeſſion, forfeit for every firkin of 
butter 10s. and for every weigh of cheeſe 5 5. half to the 
churchwardens and overſeers for the uſe of the poor, and 
half to the informer, to be levied by the conſtable by di- 
ſtreſs and ſale. 4 W. c. 7. ſ. 4. 

2. And he ſhall keep a book of entry of receiving and 
ſhipping the goods; on pain of 25. 6 d. for every firkin of 
butter, and weigh of cheeſe, to be levied and applied in like 


manner; and for want of diſtreſs, to be committed till paid. 
4 6, co . 


Maſter of a ſhip 3. A maſter of a ſhip refuſing to take in butter or cheeſe, 


a. 


Appeal. 


refuſing to take before he 1s full laden (except it be a cheeſemonger's own 


ſhip ſent for his own goods), ſhall forfeit far every firkin of 
butter refuſed 55s. and for every weigh of cheeſe 25. 64. to 
be levied and applied in like manner. 4 . c. 7. /. 6. 
4. Perſon aggrieved by the determination of the juſtice, 
may appeal to the next ſeſſions, giving 20 J. bond, with 
one or more ſureties, to the party, to pay coſts (within a 
month after) if he is not relieved cn his appeal. 4 . c. 7. 
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5. But this act ſhall not extend to any warehouſe in Che. Exceptions 
Hire or Lancaſhire. . 4 W. c. 7. ſ. 9. 


IV. Exporting of butter and cheeſe. 


Butter and cheeſe may be exported cuſtom free. 3 V. Exportatien, 
c. 8. 


V. Importing of butter and cheeſe. 


No butter or cheeſe ſhall be imported from Ireland, Importations 

22C.2.:6 2. | 
But by the 1 G. 3. c. 4. butter may be imported from 

Ireland, on payment of 44. a hundred weight, until Dec. 
24, 1761. | 

3 7 There are ſpecial directions in the act of 8 G. 
c. 27. concerning the ſelling of butter in the city of Tors, 
and in the act of the 17 G. 2. c. 8. concerning the fame 


in New Malton ; which are not general enough to be here 
inſerted, 


Buttons, 


I. O perſon ſhall ſel} or offer to ſale, or import, any 
foreign bone-lace, cut-work, imbroidery, fringe, 

band ſtrings, buttons, or needle-work, made of thread and 
ſilk, or either of them, or any foreign buttons whatſoever ; 
on pain that he who ſhal] offer them to ſale ſhall forfeit the 
ſame and 501. and the importer ſhall forfeit the ſame and 
1004, half to the king, and half to him that ſhall ſue, 13 
& 14G. a. c. 13. a., n 

And on complaint and information given to a juſtice of 
the peace, at times reaſonable, he ſhall iſſue his warrant to 
the conſtable, to enter and ſearch for ſuch manufactures in 
the ſhops being open, or warehouſes, and dwelling houſes 
of ſuch perſons as ſhall be ſuſpected, and to ſeize the ſame, 
1390 14 C. 2. e, 13. Le. 

And Engliſb bone-lace, needlework, point, or cut-work, 
may be exported cuſtom free. 11 & 12 V. c. 3. .. 15. 

2. No perſon ſhall make, fell, or ſet on any buttons made Wood buttons. 
of wood only, and turned in imitation of other buttons; on : 
pain of 40s. a dozen, half to the king, and half to him that 
ſhall ſue in any court of tecord. 10 . c. 2. 


Mad: 


C = er . 
F os 8 ä 

VF . r 2.8 

r 3 | 


8 
1 


Foreign buttene. 


Cloth buttons. 


Buttons. 


Made of wood only] H. 13 V. King and Roberts. An in- 
formation was exhibited againſt the defendant, for having 
made wooden buttons, contrary to the ſtatute. Upon trial, 
the jury found a ſpecial verdict, that all the button was of 
wood, but there was in it a ank of wire. And after ar- 
gument, judgment was given for the king, namely, that 
this was a button of wood, notwithſtanding the ſhank, 
which is no eſſential part of buttons; for buttons of {ilk 
and hair have no ſhanks. Lord Raym. 712. 

3. By the ſaid act of the 10 V. c. 2. No perſon ſhall 


make, fell, or fet on, any buttons made of cloth, ſerge, 


drugget, frize, camlet, or other ſtuffs of which cloaths are 
uſually made; on pain of 40s. a dozen, half to the king, 
and half to him that ſhall ſue in any court of record, 

And by the 8 An. c. 6. No taylor or other perſon ſhall 
make, ſell, ſet on, uſe, or bind on any cloaths, any but- 
tons or button holes, made of or uſed, or bound with ſerge, 
drugget, frize, camlet, or other ſtuffs of which cloaths are 
uſually made; on pain of 5 JI. a dozen, half to the king, 
and half to him that ſhall ſue in any court of record; or 
on complaint to two juſtices, they may ſummon witneſles, 
and levy the penalty, and return the overplus if any be; 
and if any perſon is aggrieved, he may appeal to the next 
ſeſſions. | 8 

But by this act no power is given to make diſtreſs. The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 
ſtatutes at large is a looſe, injutficious, and ungrammatical 
act, and by its garb may well enough ſeem to have been 
drawn up by the taylors or button makers; whereby it is 
enacted as follows : A n 
No taylor or other perſon ſhall make, fell, ſet ön, or 
bind on any cloaths, any buttons, or button holes made of, 
or uſed, or bound with cloth, ſerge, drugget, frize, cam- 

let, or any ſtuffs that cloaths are uſually made of (velvet 
excepted) ; on pain of 40s. a dozen: To be determined by 
one juſtice where the offence ſhall be diſcovered, or the 
offender ſhall inhabit, on oath of one witneſs, in three 
months after the offence committed; and to be diſtributed 
(charges of conviction firſt deduQed) half to the informer, 
and half to the poor of the pariſh or place where the of- 
fence ſhall be diſcovered : if not paid (being lawfu)ly de- 
manded) in 14 days after conviction, the juſtice ſhall iſſue 
his warrant to the conſtable where the offender dwells, or 
can be found, to levy it by diſtreſs and ſale; and where no 
ſufficient diftreſs can be found, he ſhall be committed to 
the common gaol of the county or place where he ſhall be 
found, to be kept to hard labour for three calendar months. 

Perſons 
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Buttons. 
Perſons aggrieved may appeal to the ſeſſions, giving ſuffi- 
cient notice; and the ſeſſions may allow coſts to the party 
aggrieved. | | 

And taylors cauſing their apprentices or ſervants to 
make ſuch cloaths, ſhall themſelves be ſubje& to the pe- 
nalties. 

And all ſuch cloaths, made with ſuch buttons and button 
holes, expoſed to ſale, ſhall be forfeited and ſeized, and re- 
covered and diſpoſed of as the other penalties. 

And by the ſtatute of the 7 G. fl. 1. c. 12. No perſon 
ſhall uſe or wear on any cloaths (velvet excepted) any ſuch 
buttons or button holes; on pain of 40s. a dozen, on con- 
viction by confeſſion, or oath of one witneſs ; and any ju- 
ſtice of the peace, where the offence ſhall be committed, 
or the offender ſhall inhabit, ſhall on complaint or infor- 
mation on oath, of any credible perſon, in one month af- 
ter the offence, ſummon the party, and on his appearance 
or contempt, examine the matter, and on due proof by 
confeſſion, or oath of one witneſs, convict the offender, and 
cauſe the forfeiture by his warrant to be levied by diſtreſs 
and fale: the ſaid penalties to be half to him on whoſe oath 
the party ſhall be convicted, and half to the poor of the 
pariſh where the offence ſhall be committed. And perſons 


aggrieved may appeal to the next quarter ſeſſions, giving 
8 days notice. 


To him on whoſe oath the party ſhall be convicted] This is 
almoſt the only inſtance where a ſhare of the penalty is 
given in expreſs words, in a popular action, to the party 
en whoſe oath any perſon is convicted; and the contrary 
doctrine ſeems generally to prevail in moſt caſes, that the de- 
fendant ſhall not be condemned upon the ſole teſtimony of 
the plaintiff ſwearing for his own intereſt : And it is cer- 
tainly againſt the common law, that ſuch a perſon ſhould 
be a witneſs at all; and therefore his right to give evidence 
in his own cauſe, and the power to convict the defendant 


upon that ſole evidence, muſt depend on the expreſs words 
of ſome ſtatute. 


Vor. I, R Buping 
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: 


Buying of titles. 


1. By the common law, 
II. By ftaiule. 


I. By the common law. 


J* ſeemeth to be an high offence at common law, to buy 
1 or ſell any doubtful title to lands known to be diſputed, 
to the intent that the buyer may carry on the ſuit, which 
the ſeller doth not think it worth his while to do, and on 
that conſideration ſells his pretenſions at an under rate ; 
and it ſeemeth not to be material, whether the title ſo ſold 
be a good or had one, or whether the ſeller were in poſ- 
ſeſſion or not, unleſs his poſſeſſion were lawful and uncon- 
teſted ; for all practices of this kind are by all means to be 
diſcountenanced, as manifeſtly tending to oppreſſion, by 
giving opportunities to great men to purchaſe the diſputed 
titles of others, to the great grievance of the adverſe par- 
ties, who may often be unable or diſcouraged to defend 
their titles againſt ſuch powerful perſons, which perhaps 
they might ſaſely enough maintain againſt their proper ad- 
verſary. 1 Haw, 261, 


II. By ſtatute. 


1. By the flatute of 13 Ed. 1. c. 49. Ne perſon of the 
king's houſe ſhall buy any title whilſt the thing is in diſpute ; on 
pain of both the buyer and ſeller being puniſhed at the king's 
pleaſure. 

2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 


right in any land, unleſs the ſeller hath taken the profit thereof 


ane year before; on pain that the ſeller ſhall forfeit the land, 
and the buyer the value, half to the king, and half to him 
that ſhall ſue within one year, ſ. 2, 6. 


Pretenced title] But he who is in lawful poſſeſſion may 
purchaſe the pretended title of any others. 32 H. 8. c. 9. 
J. 4. 

One year before] But no conveyance made by one who 
hath the unconteſted poſſeſſion, and undiſputed abſolute pro- 
priety of lands, is any way within the meaning of this ſta- 
tute, 1 Haw. 265. 

3. And the offence of buying of titles may be laid in any coun- 
ty, at the pleaſure of the informer, 31 El. c. 5. ſ. 4. 

Callico. 
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Callico. See Exciſe, 
Ca mbzick. 


1. DV the 18 G. 2. c. 36. Cambricks (fo called from Importa· on 
being made at Cambray in Flanders) and French lawns 
may be imported, on the importer's making oath, that they 
are for exportation only, and that they are really the pro- 
perty of the importer or ſome other ſubject, and that no 
foreigner hath any intereſt therein, and alſo giving bond 
for payment of 5 J. for each piece which ſhall not be ex- 
ported within three years after entry, . 6. 
And by the 32 G. 2. c. 32, Cambricks and French lawns 
ſhall be imported for exportation only ; and ſhall be lodged 


in ſuch of the king's warehouſes, as the commiſſioners of 
the cuſtoms ſhall appoint. /. 3 


2. But no perſon ſhall wear any cambrick or French wearing it; 
lawn; on pain of 5 J. to the informer, on conviction by 
oath of one witneſs before one juſtice, who ſhall on infor- 
mation on oath in ſix days after the offence committed, ſum- 


mon the party, and on his appearance or contempt proceed 
to examine the matter, and on due proof thereof made, 
either by confeſſion, or oath of one witneſs, hear and deter- 
mine the ſame, and cauſe the penalty to be levied by diſtreſs. 
The party aggrieved may appeal to the next ſeſſions, giving 
ſix days notice. 18 G. 2. c. 36. /. 1. 


3. And if any perſon ſhall /e or expoſe to ſale any cam- Selling it. 
brick or French lawns, made or not made up (except for 


exportation), he ſhall forfeit 51. in like manner. 18 G. 2. 
. 3 

4. But if the wearer ſhall, on oath before a juſtice, diſ- Wearer diſcover- 
cover the ſeller (if ſuch ſale was after Fun. 24. 1748.) he ins the ſeller. 
ſhall be diſcharged, and the ſeller only ſhall be liable. 18 
G. 2. . 36 /. 3. . . c. 60x 

And where ſuch wearer ſhall be excuſed by diſcovering 


the vender, the penalty on the vender ſhall go to the perſon 
who informed againſt the wearer, 21 G. 2. c. 26. 4 


5. And any milliner or other perſon who ſhall for hire Müiliner makiag 
make up any cambrick or French lawn, for any wearing ap- up. 

parel, ſhall be liable to the penalties inflicted on the vender. 
10. 


6. And where an offender is a feme covert, living with Huſband liable, 
her huſband, the 


huſband. 


penalty thall be levied on the goods of the 


HC „ 
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Further penalties 
to be recovered 
in the courts at 


Weſtminſter, 


Carrier, who, 


Rates for car- 
Tiage, 


Cambuck. 


7. As a further diſcouragement to the wearing of theſe 


foreign manufactures, it is enacted by the 32 G. 2. c. 32. 


as followeth : 
If any perſon ſhall fell or expoſe to ſale, or have in his 


cuſtody or poſſeſſion for that purpoſe any cambricks or 
French lawns (other than in ſuch warehouſe where they ſhall 
be lodged on importation) the ſame ſhall be forfeited, and 
ſhall be liable to be ſearched for and ſeized as other uncuſ- 
tomed goods; and ſuch perſon ſhall alſo forfeit 2001, over 
and above all other penalties and forfeitures by any former 


5. 
And if any queſtion ſhall ariſe with reſpect to the ſpecies 


or quality of the ſaid goods ſeized by virtue of this act, or 


where the ſame were manufactured; the proof ſhall lie on 
the owner, and not on the proſecutor, .. 6. 

And all the goods ſeized by virtue of this act, or any 
other cauſe of forfeiture, ſhall upon ſeizure thereof be car- 
ried to the next cuſtom houſe, and after condemnation ſhall 
not be uſed in this kingdom, but ſhall be exported. /. 7. 

And all penalties and forfeitures by this act ſhall be ſued 
for in the courts at Weſtminſter, in the name of the attorney 
general, or of ſome officer of the cuſtoms ; and ſhall be 
half to the king, and half to ſuch officer of the cuſtoms, 
who ſhall ſeize, inform, or proſecute for the ſame. /. 8. 


Candles. See Exciſe. 
Capias. See Pꝛocels. 
Cards, See Stamps. 


Carriers. 


' A. L perſons carrying goods for hire, as maſters and 

owners of ſhips, lightermen, ſtage coachmen, and 
the like, come under the denomination of common car— 
riers ; and are chargeable on the general cuſtom of the realm, 
for their faults or miſcarriages, 1 Bac. Abr, 343. 

2. By the 3 W. c. 12. The juſtices in Eaſter ſeſſions 
yearly, ſhall rate the prices of all land carriage of goods to 
be brought into any place within their juriſdiction, by any 
common waggoner or carrier; and ſhall certify the rats 
fo made to the mayors and other chief officers of the ſeveral 
market towns within their juriſdiction, to be hung up i 


ſome publick place to which all perſons may reſort : And 
; no 


Carriers. 


no ſuch common waggoner or carrier ſhall take for carriage 
above the rates ſo ſet, on pain of 5 l. by diſtreſs, by warrant 
of two juſtices where ſuch waggoner or carrier ſhall reſide, 
to the uſe of the party grieved. /. 24. 

And by 21G. 2. c. 18, If any common waggoner or 
carrier ſhall demand and take any greater price for bringing 
goods to London, or to any place within the bills of mor- 
tality, than is allowed and ſettled by the juſtices for the place 
from whence the ſame are brought for the carrying of 
goods from London to the ſaid place; he ſhall forfeit 51, to 
the party grieved, to be recovered as by the ſaid act of the 
31. or by diſtreſs and ſale of his goods, by warrant from 
two juſtices of Middleſex, Surrey, London, or Weſtminſter, 


J. 3. 


And the clerk of the peace in the country ſhall, imme- 
diately after Eaſter ſeſſions yearly, certify to the lord mayor, 
of London, and to the reſpective clerks of the peace for Mid- 
dleſex, Surrey, and Weſtminſter, the rates made for the car- 
riage of goods in their reſpective counties and places; which 
certificate, or an atteſted copy thereof, ſigned by the officer 
to whom the ſame ſhall be tranſmitted, ſhall be ſufficient 
evidence of the prices ſo ſet. /. 3. 

And every common waggoner or carrier ſhall have his 


chriſtian and ſurname and place of abode, in large or capital 


letters, placed upon ſome conſpicuous part of his carriage, 
before he ſhall drive the ſame; on pain of 205. to be levied 
and recovered as aforeſaid, /. 4. 

And he ſhall not evade the law, by refufing to carry goods 
at the prices limited, For if a common carrier, who is of- 
fered his hire, and who hath convenience, refuſes to carry 
goods, he is liable to an action in the ſame manner as an 
innkeeper who refuſes to entertain a gueſt, or a ſmith who 
refuſes to ſhoe a horſe. 1 Bac. Ar. 344. 

So an action will lie againſt a common ferryman, who 
refuſeth to carry paſſengers. id. 

But if the porter puts up the box of a paſſenger behind a 
ſtage coach, and the maſter as ſoon as he knows of it ſays, 
that he is already full, and refuſes to take the charge of it, 
the maſter ſhall not be liable, For this is the ſame with an 
hoſt who refuſeth his gueſt, his houſe being full, and yet 
the party ſays he will ſhift, or the like, if he be robbed, the 
hoſt is diſcharged. id. 

So a carrier may refuſe to admit goods into his warehou e 
at an unſeaſonable time, or before he is ready to take his 
journey; but he cannot refuſe to do the duty incumbent 
upon him by virtue of his publick employment. L. 
Raym, 652, | 
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43.4 Carriers. 


Carrier travelling 3. No carrier with any horſe or horſes, nor waggon- 

on ſundays. man, carman, or wain-man, with their reſpecuve carriages, 
ſhall by themſelves, or any other, travel on the lord's day; 
on pain of 206. on conviction in ſix months, before one 
juſtice (or mayor), on view, or confeſſion, or oath of two 
witneſſes, to be levied by the conſtable or churchwardens 
by diſtreſs; to the uſe of the poor, except that the Juſtice 
may reward the informer wth any ſum not excecding a 
third . 

Carrier imbezil- 4. It hath been holden, that a carrier imbezilling goods 

lung goods. which he has received to carry to a certain place, is not 
guilty of felony, becauſe there was not a felonious taking 3 
but is liable only to a civil action. 1 Haw, 89, 90. 

Carrier opening 5. But it hath been reſolved, that if a carrier open a pack, 

a pack, and take out part of the goods, with intent to ſteal it, he 
may be guilty of fe! ony ; in which caſe it may be ſaid, not 
only that ſuch poſſeſſion of a part diſtinct from the whole, 
was gained by wrong, and not delivered by the owner ; but 

allo that it was obtained baſely, fraudulently, and clandeſ- 

tinely, in hopes to prevent its being diſcovered at all, or 
fixed upon any one when diſcovered, 1 Haw. 90. 

Carrier ſealing 6. Alſo it ſeems clear, that if a carrier, aſter he has 

N ue brought the goods to the place appointed, take them away 

place. again ſecretly, with intent to ſteal them, he is guilty of fe- 
lony; becauſe the poſſeſſion, which he received from the 
owner, being determined, his ſecond taking is in all reſpects 
the ſame, as if he were a mere ſtranger. 1 Haw. go. 

Carrying to an- 7. Allo it hath been reſolved, that if goods be delivered 

baue glace to a carrier, to be carried to a certain place, and he carries 
them to another place, and diſpoſeth of them to his own 
uſe, that this is felony ; becauſe this declareth that his in- 
tention originally was not to take the goods, upon he agree- 
ment and contract of the party, but only with a deſign of 
ſtealing them. MKelynge 82. 

Carrier robbed, 8. Where goods are delivered to a carrier, and he 1s rob- 
bed of them, he ſhall be charged, and anſwer for them, by 
reaſon ©: the hire: And this was at the common law, be- 
fore the hundred was anſwerable over to him; becauſe ſuch 
robbery might be, by conſent and co Nene carried on 
in ſuch a manner, that no proof could be had of it. 1 Sal, 
143. 

And altho' it may be thought a hard caſe, that a poor 


carrier who is robbed on the ro ad, without t any manner of 


default in hi m, {would be abfecrabl e for all the goods he 
lakes; yet the inconve eniency would be far more intoler- 
able, if he were not ſo: for it would be in his power to 
combine with robbets, or to pretend a robbery, or ſome 


other 


other accident, without a poſſibility of remedy to the party; 
and the law will not expoſe him to fo great a temptation, 
but he muſt be honeſt at his peril. 12 Mod. 482. 

9. And generally, if a man delivers goods to a common Otherwiſe loſing 
carrier, to carry to a certain place; if he loſes or damages r %maging 
them, an action upon the caſe lies againſt him: for by the OY 
cuſtom of the realm, he ought to carry them ſafely, 1 
Bac, Abr. 343. 

And if he be a common carrier, tho' there be no agree- 
ment, or rate ſettled, or promiſe of payment ; yet he ſhall 
recover his hire on a quantum meruit, and therefore ſhall be 
liable for loſs and damages, 2d. 

Alſo if a perſon, who is no common carrier, takes upon 
himſelf to carry my goods, tho' I promiſe him no reward, 
yet if my goods are loſt or damaged by his default, I ſhall 
have an action againſt him, id. 

For the very taking of the goods is a general conſidera- 
tion, tho' he be not a common carrier: and the acceptance 
of the goods makes him liable. Shaw, 104. 

10. A delivery to the carrier's ſervant, is a delivery to Goods geljveres 
the carrier; and if goods are delivered to a carrier's porter, to the carticr's 
and loſt, an action will lie againſt the carrier. Read. Car, *rvant. | 

11. If a box is delivered generally to a carrier, and he Hoy far it is ne- 
accepts it; he is anſwerable, though the party did not tell ceiſary that the 
him there is money in it, But if the carrier aſks, and the — —— 
other ſays no, or if he accepts it conditionally, provided goods are, 
there is no money in it, in either of theſe caſes the carrier 
is not liable. Str. 145. 

If a man delivers a box to a carrier to carry, and he aſks 
what is in it, and the man tells him, a book and tobacco 
(as the caſe was) and in truth there is 100/, beſides ; yet if 
the carrier is robbed, he {hall anſwer for the money : for 
the o her was not bound to tell him all the particulars in the 
box, and it was the buſineſs of the carrier to have made a 
ſpecial acceptance. 1 Bac. Abr. 245. 

But if a perſon, being a common carrier, receives by his 
book- keeper from another man's ſervant, two bags of money 
ſealed up, containing as was told him 2001. and the book- 
keeper gives a receipt for his maſter to this effect, Received 
of ſuch a one two bags of money ſealed up, ſaid to contain 
200 J. which I promiſe to deliver on ſuch a day at ſuch a 
place unto ſuch a perſon, he to pay 10 5. per cent. for car- 
riage and riſque ; tho' the bags contain 400 J. and the car- 
rier is robbed, he ſhall be anſwerable only for 200 l. for this 
1; a particular undertaking ; and as it is by reaſon of the re- 
ward that the carrier is liable, when the plaintiff endea- 

Vours to defraud him of it, it is but reaſonable he ſhould be 
R 4 barred 


n 


248 Carriers. 


barred of the remedy, which is only founded on the reward. 
1 Bac. Abr. 346. 
A man took a place in a ſtage coach, and in the journey 
the defendant by negligence loſt tlie plaintiff's trunk: upon 
not guilty pleaded, the evidence was, that the plaintiff gave 
the trunk to the man that drove the coach, who promiſed 
to take care of it, but loſt it: Holt chief juſtice held, that 
the maſter was not chargeable, and that a ſtage coachmun is 
not within the cuſtom as a carrier is, unleſs the maſter takes 
a diſtinct price for the carriage of the goods as well as of 
the perſons, 1 Salk. 282. 
But by the cuſtom and ufage of ſtage coaches, every 
paſſenger uſes to pay for the carriage of goods above ſuch a 
weight; and in ſuch caſe the coachman ſha}! be charged 
for the loſs of goods beyond ſuch weight. Comyn 25. 
23 goes 12. Where goods are ſtolen from a carrier, he may pre- 
golen, as his fer an indictment againſt the felon, as for his own goods; 
own property. for tho? he has not the abſolute property, yet he has ſuch a 
poſſeſſory property, that he may maintain an action of tref- 
paſs againſt any one who takes them from him, and ſo may 
indict a thief for taking them: and the indictment were 
good alſo, if it had been brought by the real owner. Ke- 
. Hnge 

* 13. And there is a ſpecial caſe, wherein it is ſaid, that a 

from the carrier, Man may commit larceny by ſtealing his own goods deli- 

Se vered to the carrier, with intent to make him anſwer for 
them; for the carrier had a ſpecial kind of property in the 
goods, in reſpect whereof, if a ſtranger had ſtolen them, he 
might have been indicted generally as having ſtolen the ſaid 
carrier's goods, and the injury is altogether as great, and the 
fraud as baſe, where they are taken away by the very owner. 
x Haw, 94. 


Caſual death. See Deodand. 
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So much of this title as concerns butchers in particular, 


may be fe:n under title Butchers, The form 
and manner of licenſing Drovers of cattle is inſerted 


under the title Badgers, as being connected 
with the licenſing of badgers, laders, kidders, car- 


riers, buyers, and tranſporters coaſtwiſe, of corn 
or grain, butter and cheeſe. 


J. What number of cattle a man ſhall keep. 

II. Concerning the bringing of cattle into England, 
III. Buying and ſelling of cattle. 

IV. Stealing, killing, or maiming of cattle. 


1. What number of cattle a man ſball keep, 


OR the encouragement of the breeding of cattle, What proportion 
every perſon who ſhall keep above ſixſcore ſheep, ſhall beobſerved. 
above what is for his houſhold, ſhall for every threeſcore 
ſheep keep one milch cow, and bring up yearly for every 
ſixſcore ſheep one calf; on pain of forfeiting 208. a month. 

And every perſon who ſhall keep above 20 oxen, runts, 
ſhrubs, ſteers, heifers, or kine, ſhall for every ten of them 
keep one milch cow yearly, and rear one calf for the ſpace 
of one year, (unleſs it die in the mean time), for every ſuch 
two milch cows; on pain of forfeiting 205. a month: 

Theſe penalties to go, half to the king, and halt to him 
who ſhall ſue in the ſeſſions or other court of record. 2 & 
„„ 

2. And for the encouragement of tillage, and to prevent None to have 
the ingroſſing of farms into a few hands, no man ſhall keep above 2000 
above 2000 ſheep, at ſixſcore to the hundred, over and . 
above what is neceſſary for his houſhold ; except it be upon 
his awn proper eſtate ; on pain of 3s. 4d. for every ſheep 
above that number, half to the king, and half to him that 
ſhall ſue for the ſame in ſeſſions : lambs not to be ac- 
counted ſheep, till the ſecond midſummer after they are 
lambed. 25 H. 8. c. 13. 


0 


II. Concerning the bringing of cattle into England. 


1. Not above 600 cattle ſhall be imported from the iſle of Cattle of the iſle 


Man yearly ; and to be landed at Chefter and the members I 
thereof only, 18 C. 2. c. 2 


2. By 


n 
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Scotch cattle. 


Iriſh cattle. 


Cattle. 


2. By the ſixth article of the union, no Scotch cattle, 
carried in England, ſhall be liable to any other duties, than 
thoſe to which the cattle of England are liable. 5 An. c. 8. 

. The importation of cattle from Ireland, and other 
places beyond ſea, ſhall be a common nuſance. 18 C. 2. c. 2, 

And if any ſhall be imported, any perſon may ſeize them, 
and keep them 48 hours; and if in that time, it be made 
appear to a juſtice, on the oath of two witneſſes, that they 
were not imported from Ireland, nor from any other place 
beyond ſea, then they ſhall be delivered on warrant of ſuch 
juſtice; but in default of ſuch proof and warrant, then to 
be forfeited. 18 C. 2. c. 2. 32 C. 2. c. 2. 

And the ſeizor, within ſix days after the conviction and 


forfeiture, ſhall cauſe them to be killed; the hides and tal- 


low he ſhall have himſelf, the reſt ſhall go to the poor, to 
be diſtributed by the churchwardens and overſeers. 32 C. 
2. 4. 2, 

And the ſeizors, churchwardens, or overſeers neglecting 
their duty herein, ſhall forfeit 40 5. for every one of the 
great cattle, and 10. for ſheep and ſwine; half to the poor, 
and half to the informer, by warrant of one juſtice, by dif- 
treſs; for want of diſtreſs, commitment for three months, 
. 

And the ſhips bringing the ſame ſhall be forfeited, and 
any perſon may ſeize and ſell them, half to the poor, and 
half for himſelf. 20 C. 2. c. 7. | 

And a juſtice of the peace may by warrant apprehend the 
ſeamen, and all others concerned, and commit them to gaol 
for three months. 20 C. 2. c. 7. 

And if no ſeizure is made in the diſtrict where they are 
firſt imported, ſuch place ſhall forfeit 100 l. to the uſe of the 
houſe of correction. 20 C. 2. c. 7. 

And if the cattle come by colluſion of officers, or other- 
wiſe, into any other than the firſt diſtrict, they may be 
ſeized there in like manner. 20 C. 2. c. 7. 

And perſons confederating to elude this act, ſhall incur a 
præmunire. 20 C. 2. c. 7. 

And alſo, cattle once ſeized, and afterwards found in 
another diſtrict, may be reſeized there, 32 C. 2. c. 2. 

1 
f And Engliſh cattle intermixed in a drove with Lib cattle, 
may be ſeized as Iriſb cattle. 32 C. 2. c. 2. /. 11, 

But, finally, by the 32 G. 2, c. 11. theſe reſtrictions 
are taken off for a time; and thereby it is enacted, that all 
ſorts of cattle may be imported from Ireland, duty free, 
for five years, | 


II. Buying 
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TIT. Buying and ſelling of cattle. 


1. No perſon ſhall buy any ox, ſteer, ront, cow, heifer, None ſhall buy 
or calf, and ſell the ſame again alive, in the fame market or _ . 
fair; on pain of forfeiting double value, half to the king, 1 
and half to him who ſhall ſue. 3 & 4 Ed. 6. c. 19. 3 C. 
. 

2. And if any perſon (except drovers licenſed) ſhall buy Not to fell apain- 
any ox, ront, ſteer, cow, heiter, calf, ſheep, lamb, goat, or == —_— 
kid living, and ſell the ſame again alive, unleſs he keep 
and feed the ſame for five weeks ; he ſhall forfeit double 
value, half to the king, and half to him that ſhall ſue in 
any court of record: And alſo the juſtices in ſeſſions may 
determine the ſame, by inquiſition, preſentment, bill, or 
information, and by examination of two witnefles, and 
make proceſs thereupon as upon indictment ; and make 
eſtreats for the king's moiety, and award execution of the 
other moiety for the complainant, by fer: ſacias, or ca- 
pas, as the courts at Vęſiminſter may do. 5 & 6 Ed. 6. 

& 14 5 0, 10 

Note, in the ſtatute of 31 C. 2. c. 40. there are regu- 
lations concerning the buying and ſelling of cattle within 
the bills of mortality: and the offences concerning the ſame 
are to be heard and determined, and the penalties levied, 


by the juſtices, Which regulations, not being general, are 
not here inſerted. 


3. By the 3 C. c. 1. No drover, with any cattle, ſhall Driving en fun+ 
| travel on the lord's day; on pain of 20s. which may be 4s. 
| levied by the conſtable or churchwarden, by warrant of one 
J juſtice, on conviction on his view, or by confeſſion, or the 
1 oath of two witneſſes; one third to the informer, and two 
; thirds to the poor, 
0 8 | 
IV. Stealing, killing, or maiming of cattle, Y 
y 1. By the 22 & 23 C. 2. c. 7. If any perſon ſhall in the Kilfng or 
in night ume maliciouſly, unlawfully, and willingly 4:1] or wounding in 
7 defiroy any horſes, ſheep, or other cattle, he ſhall be guilty the night, 
of felony; but without corruption of blood, or loſs of 
le, | Cdower: But to avoid judgment of death, or execution there- 
upon, he may chuſe to be tranſported to ſome of the plan- 
* | ations, to be mentioned in the judgment, for 7 years. 
all | And if any perſon ſhall in the night time malicioufly, un- 
« | lawjully, and willingly maim, wound, or otherwiſe hurt any 


horſes, ſheep, or other cattle, whereby the ſame ſhall not be 


killed 
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killed or utterly deſtroyed ; he ſhall forfeit treble damages, 
by action of treſpaſs, or upon the caſe : 

And three juſtices (1.2, ) may inquire by a jury and wit- 
neſſes; and may iſſue warrants for ſummoning jurors, and 
for apprehending perſons ſuſpected, and take their examina- 
tions; and cauſe witneſſes to come before them to give in- 
formation on oath, ſo as no perſon to be examined ſhall be 
proceeded againſt, for any offence concerning which he is 
examined as a witneſs, and ſhall make a true diſcovery : 
and if ſuch witneſs, being ſummoned, refuſe to appear, 
they may commit him, till he ſubmit to be examined on 
oath, 

Stealing, or kil- 2, And by the 14G. 2. c. 6. and 15 G. 2. c. 34. If any 

an Dive 10 f. perſon ſhall feloniouſſy drive away, or in any other manner 

Poe feloniouſly ſteal any ox, bull, cow, calf, ſteer, bullock, hei- 
fer, ſheep, or lamb; or ſhall wilfully kill any ox, bull, cow, 
calf,” ſteer, bullock, heifer, ſheep, or lamb, with a felo- 
nious intent to ſteal the whole carcaſs, or any part thereof; 
or ſhall aſſiſt or aid in committing any ſuch offence, he ſhall 
be guilty of felony without benefit of clergy, 

And every perſon, who ſhall apprehend and proſecute to 
conviction any offender, ſhall have 104. reward. In order 
to which, he ſhall have a certificate ſigned by the judge, be- 
fore the end of the aſſizes, certifying the conviction, and 
where the offence was committed, and that ſuch offender 
was apprehended and proſecuted by the perſon claiming the 
reward; and if there are ſeveral claimants, the judge ſhall 
in the faid certificate direct what ſhare ſhall be paid to each 
claimant, Which certificate being tendred to the ſheriff, he 
ſhall within a month pay the ſame without deduction ; on 
pain of forfeiting double, with treble coſts. T he ſame to be 
allowed in his accounts, or to be repaid to him out of the 
treaſury, 

Killing or 3. And by the 9 G. c. 22. commonly called the Black 
22 by. he act, which 1s inferted at large under the title of that name, 
Ik̃ any perſon ſhall unlawfully and maliciouſly kill, maim, 
or wound any cattle, he ſhall be guilty of felony without 

benefit of clergy 3 but without corruption of blood. 

And the hundred ſhall be anſwerable for the damages, not 
exceeding, 200 l. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded ſo as 
to loſe an eye or the uſe of any limb, in endeavouring to 
apprehend or ſecure him; on proof thereof at ſeſſions, and 
on certificate thereof from thence, the ſheriff ſhall within 
30 days pay to the perſon intitled the ſum of 50 J. to be te- 
paid to him out of the treaſury, , 


Certiozari, 
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dee is an original writ, iſſuing out of the court Cettiorati, whats 
of chancery or the king's bench, directed in the king's 
name to the judges or officers of inferior courts, command- 
ing them to certify or to return the records of a cauſe de- 
pending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch juſtices 
as he ſhall aſſign to determine the cauſe. 1 Bac. Abr. Cer- 
tior. A. | 

Alſo, the juſtices of the peace may deliver or ſend into ee. — F 
the king's bench, indictments found before them, or re- hour a urig 
cognizances of the peace taken before them, or force re- of certiorati, 
corded by them, without any certiorari, Dalt. c. 195. 

Concerning which writ of certiorari, it is here ſhewn, 


T. In what caſes it is grantable. 

II. How to be granted and allowed, 
III. The effect of it. 

VJ. The return of it. 


| 
l 
: 
is 


I. In what caſes it is grantable. 


1. A certiorari lies in all judicial proceedings, in which a In cafes where 6 
writ of error does not lie; and it is a conſequence of all infe- Vit of error lies 
rior juriſdictions erected by act of parliament to have their 
proceedings returnable in the king's bench. L. Raym. 469, 

580, 

2. And therefore a certiorari lies to juſtices of the peace, Where not ſpe- 
even in ſuch caſes, which they are impowered by ſtatute ny A 
finally to hear and determine; and the ſuperintendency of 
the court of king's bench is not taken away without expreſs 
words, 2 Haw. 286. 

3. But it ſeems agreed, that a certiorari ſhall never be After conviction. 
granted to remove an indictment after a conviaion, unleſs 
for ſome ſpecial cauſe; as where the judge below is doubtful 
what judgment to give. 2 Haw. 288, 

And, E. 18 G. 2, XK. and Nico!ls, An indictment was 
removed into the court of king's bench by certiorar!, after 
conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari being brought 
before judgment; and this court not being apprized of the 
circumſtances of the offence, could not tell what judgment 
to give: and in Carth, 6, it is ſaid, they cannot give judg- 

| ment. 
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ment. A rule therefore was made, to ſhew cauſe why the 
certiorari ſhould not be quaſhed, fo as to remit it back to 
the ſeflions ; which was afterwards made abſolute. Str. 
1227, 

4. Alſo, it ſeems a good objection againſt the granting a 
certiorari, that ifſue is joined in the court below, and a ve- 
nire awarded for the trial of it. 2 Haw. 288. 

5, It hath been adjudged, that wherever a certiorari is by 
law grantable for an indictment, the court is bound of right 
to award it at the inſtance of the king, becauſe every indict- 
ment is the ſuit of the king, and he has a prerogative of 
ſuing in what court he pleaſes. But it ſeems to be agreed, 
that it is left to the diſcretion of the court, either to grant 
or deny it at the prayer of the defendant, 2 Haw. 287, 

6. And it ſeems that the court will not ordinarily, at the 
prayer of the defendant, grant a certiorari for the removal of 
an indictment of perjury, or forgery, or other heinous miſ- 
demeanor ; for ſuch crimes deſerve all poſſible diſcounte- 
nance, and the certiorari might delay, if not wholly diſcou- 
rage the proſecution, 2 Haw. 287. 


After iſſue join- 
ed. 


Where the court 
is bound of right 
to giant it, 


Not for heinous 
Crimes. 


II. How to be granted and allowed. 


How to be 
granted on in- 


1. On indifment or preſentment: By the 5 W. c. 11. and 


ditment or pre- 8 & 9 . c. 33. it is enacted, that in term time, no writ 
ſentment. 


of certiorari, at the proſecution of any party indicted, ſhall be 
granted out of the king's bench, to remove any indittment or 
preſentment of ti eſpaſs or miſdemeaner, before trial had, from 
before the Juſtices, in ſeſſiuns; unleſs ſuch certiorari ſhall be 
awarded upon motion of counſel, and by rule of court made for 
the granting thereof. 

But in the vacation, writs of certiorari may be granted by 
any juſtice of the king's bench, whoſe name ſhall be indorſed on 
the writ, and alſa the name of the perſon at whyſe inſtance it 
is granted, 

And all the parties indied, proſecuting ſuch certiorari, ſhall 
before the allowance thereof, "find two ſufficient manucaptors 
who ſhall enter into a recognizance before a juſtice of the king's 
bench (wo ſhall indorſe the ſame on the writ), or before a 
juſtice 7, the peace of the county or place, in the ſum of 201. 
with condition, at the return of the writ, to appear and plead 
to the ſaid indittment or preſentment, in the ſaid court of king's 
bench, and at his own co/ts and charges to cauſe and procure the 
i ſue that ſhall be joined thereupon, or any plea relating there- 
unto, to be tried at the next aſſizes for the county wherem the 
indiftment or preſentment was found, after ſuch certiorari ſhall 
be returned, an the next term if in London, Weſtminſter, or 

4 Middleſex, 
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Middleſex, wnleſs the court ſhall appoint another time, and if 
fo, then at ſuch other time; and to give due notice of ſuch 
trial, to the proſecutor or his clerk in court; and alſo that the 
party proſecuting the writ of certiorari, Mall appear from day 
to day, in the ſaid court of king's bench, and not depart until 
he ſhall be diſcharged by the court. 

Aud the ſaid recognizance ſhall be certified into the King's 
bench, with the certiorari and indictment, to be there filed, 
and the name of the proſecutor (if he ſhall be the party grieved), 
or ſome publick officer, ſhall be indorſed on the indiftment. 

And if the defendant proſecuting the writ of certiorari, be 
comvitted of the offence for which he was indicted, then the 
court of King's bench ſhall give reaſonable cofts to the proſecutor, 
to be taxed accerding to the courſe of the ſaid court, who ſhall 
for the recovery thereof, within ten days after demand and re- 
fuſal of payment, on oath, have an attachment awarded ; and 
the recognizance not to be diſcharged till the coſis are paid. 

But if the perſon procuring the certiorari, being the defendant, 
ſhall not, before allowance thereof, procure ſuch manucaptors to 
be bound as aforeſaid, the juſtices may proceed to the trial of the 


indictment in ſeſſions, notwithſtanding the writ of certiorari de- 
livered. 


At the proſecution of any party indicted] This extends only 
to certiorari's procured by perſons indicted; from whence it 
follows, that thoſe which are procured by the proſecutor of 
an indictment, remain as they were at common law, 2 


Haw. 292. ö 


To be tried at the next aſſixes] But the recognizance ſhall 
not be forfeited, unleſs the proſecutor give rules according 
to the courſe of the court. 2 Haw. 293. 


Reaſonable cots] The maſter of the crown office, in tax- 
ing the coſts, ought only to confider thoſe which are ſub- 
ſequent to the certiorari, 2 Haw, 292, 


May proceed to the trial] Nevertheleſs they muſt make a 
return to the certiorari, otherwiſe they will be in contempt 
to the court; for all writs muſt be obeyed, unleſs good cauſe 
be ſhewn to the contrary ; and the proper way of ſhewing 
it, is to return it. 2 Haw, 292. 
2. On a convidtion or order: By the 13G. 2. c. 18. it is Ho to be great- 
| enacted, that uc certiorari ſpall be granted, to remove any cen- 2 = er ee 
vicdion, judgment, order, or other proceedings, before any juſ- ns 
tice of the peace, or quarter ſeſſions, unleſs it be applied for 
in fix halendar months after ſuch proceedings had er made, and 
unleſs it be duly proved upon oath, that the party ſuing forth 
the ſame, hath given ſix days notice thereef in writing, to the 
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Juftice or juſtices, or two of them (if ſo many there be), Be- 
fore whom ſuch proceedings have been, to the end that ſuch juſ* 
tices, or the parties therein concerned; may ſhew cauſe if they 
fo think fit, againſt the iſſuing the certiorari, | 
And by 5 G. 2. c. 19, No ſuch certiorari ſhall be al- 
lowed, to remove any ſuch judgment or order, unleſs the party 
proſecuting the certiorari, before the allowante thereof; enter 
into a recognizance with ſufficient ſureties, before a juſtice of 
the county or place, or before the juſtices at ſeſſions where ſuch 
Judgment or order ſhall have been given or made, or before a 
juſtice of the king's bench, in 50 l. with condition to proſecute 
the ſame, at his own cofts and charges with ect, without 
wilful delay, and to pay the party in whoſe favour the judgment 
or order was made, within a month after the ſame ſhall be 
confirmed, his full coſts to be taxed according to the courſe of 
the court where ſuch confirmation fhall be. And if he ſhall 
not enter into ſuch recognizance, or ſhall not perform the con- 
ditions, the juſtices may proceed and make ſuch further order 
for the benefit of the party for whom the judgment ſhall be given, 
mn ſuch manner as if no certiorari had been granted. 

The ſaid recognizance to be certified into the king*s bench, and 
there filed, with the certiorari and order or judgment removed 
thereby. 

And if the order or judgment ſhall be confirmed by the court, 
the perſon intitled to the coſts, for the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and re- 
fuſal of payment, ſhall have an attachinent granted for the con- 
tempt 3 and the recognizance not to be diſcharged till the coſts 
are paid and the order complied with, | 

E. 1 An. A rule was made in the court of king's bench, 

that no certiorari ſhould be granted to remove orders of juſ- 
tices, from which the law has given an appeal to the ſeſſions, 
before the matter be determined on the appeal, becauſe it 
hinders the privilege of appealing; and that if any order be 
removed before appeal, it ſhould be ſent down again: But if 
the time of appeal be expired, that caſe is not within the 
rule: By Holt Ch. J.—But afterwards, M. 4 An. in the 
caſe of Shellington, it was held, that advantage muſt be taken 
of this rule upon the motion to file the order; for that aſter 
it is filed, it is too late. 1 Salk. 147. 

But in the caſe of the borough of Yarwick, M. 8 G. 2. 
There was an appeal from a poor rate; and the ſeſſions made 
an order that the churchwardens ſhould produce the books 
at an adjourned day ; before which, a certiorari was brought 
to remove that order: And it was held to lie, though the 
appeal was depending; elſe the order muſt be obeyed before 


the validity of it can be determined, It was alſo held, that 
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an appointment of overſeers may be removed before an ap- 
peal to the ſeſſions; for the rule laid down in 1 Sail, 147. 
extends only-to the caſe where there is a limited time for 
appealing, as to the next quarter ſeſſions; but the ſtatute of 
the 43 El. c. 2. is not ſo refrained: and conſequently it can 
never be ſaid, that the time for appealing is out. And if 
the appeal from an appointment is lodged, there can be no 
certiorari, till the ſeſſions hath made a determination; and a 
certiorari brought, pending ſuch appeal, ſhall be ſuperſeded, 
Str. 991, 


LI. The effect of it. 


1. After a certiorari is allowed by the inferior court, it Subſequent pro- 
FR FR” : ceedings void. 
makes all the ſubſequent proceedings on the record that is re- 
moved by it erroneous. 2 Haw. 293. 

2. But it hath been adjudged, that if a certiorari for the E 
removal of an indictment before juſtices of the peace be not! Keen. 
delivered, before the jury be ſworn for the trial of it, the 
juſtices may proceed. 2 Hat. 294. 


] 3. And the juſtices may ſet a fine to compleat their judg- AC jadg- 
1 ment, after a certiorari delivered. L, Raym. 1515, 
4. A certiorari removes all things done between the teſte 3 58 

„ and return. L. Raym. $35, 1305. 1 the tefte 0 
X 5. A certiorari removes the record it ſelf out of the in- Removes the re- 
J ferior court; and therefore if it remove the record againſt cord ittelt. 

. a principal, the acceſſary cannot there be tried. 2 Ilatu. 

12 325. I” 3 

6. It hath been holden, that a certiorari for the remo- =_ __ 2 

h, val of a recogn zance for the good behaviour, or an ap- 99 2 
177 pearance at ſeſſions, will ſuperſede the obligation of it: nizance. 

bl | but this would be highly inconvenient, and the contrary 

10 ſeems to be ſupported by the better authority. 2 Har. 

be 292. 

+ | 7s If a ſuper/edeas come out of a ſuperior court, to the Caſe where it is 
the | juitices, they ought to ſurccaſe, altho* the fh be 8 * 
mh awarded againſt law; for they are not to diſpute ti com- 

ken = tits of a {ſuperior court, winch is a warrant to them; 

iter Crom. 129. 

4 IV. The return of it. 
nade | | 
i 6 1. Every return of a certiorari ought to be under ſeal. Return of the 
"a N 1 Ma 204. certiorari. 
n the | 2. And altho' the cas rotulorum keep the records, vet 

eſore muſt the juſtices, to whom it is directed, return the certi- 

that | orart ; and therefore if it is direQcd to the juitices of the 


I. 8 


peace, 
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peace, and the clerk of the peace only return it, nothing 
is thereby removed. 2 Haw. 294. 

3. The certiorari may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of the 
record (as the words therein be), and it muſt be obeyed ac- 
cordingly. Dalt. c. 195. 2 Haw. 295. 

4. A return was in paper, and for that reaſon held not 
good. 4 V. K. B. Nell. 178. 

5. Upon a certiorari to remove an indictment of a riot, 
or forcible entry, or the like, the return muſt have theſe 
words, as alſo to hear and determine divers felonies &C. ac- 
cording to the commiſhon ; for if the return mentions only 
that they are juſtices of the peace, without ſuch words, the 
return is inſufficient, Dalt. c. 195. 

6. If the perſon to whom a certiorari is directed, do make 
a falſe return, yet the court will not ſtay filing it on affida- 
vit of its being falſe, except in publick caſes, as in caſes of 
commiſſioners of ſewers, or for not repairing highways, or 
for ſome ſuch ſpecial cauſes ; becauſe the remedy for a falſe 
return is either ar action on the caſe at the ſuit of the 
party grieved, or an information at the ſuit of the king, 
Dalt. c. 195. 

7, If the perſon to whom the certiorari is directed, do 
not make a return, then an alias, that is, a ſecond writ; 
then a pluries, that is, a third writ, or cauſam nobis ſigni- 
fices, ſhall be awarded, and then an attachment. Crom, 

116. 


Beſides theſe general rules, in common to all certioraries, 
there are many times ſpecial directions about granting, and 
allowing or not allowing them, in particular caſes, which 
are treated of under their reſpective titles; ſuch as high- 
ways, game, tithes, ſwearing, and many others. 


The return of a certiorari may be thus: 


Firſt, On the backſide of the writ indorſe theſe or the 
like words: 


The execution of this writ appears in a ſchedule to the ſame 
writ annexed, 


And that ſchedule may be thus, on a piece of parchment 
by it ſelf, and filed to the writ: 


Weſtmorland, 


I, "$4 
tices, jr 

is Kno: 
to the pl 
falſe dice 
deed to | 
different 


ſuading 2 


ſame 


ent 


land. 
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Weſtmorland, I Sir Philip Muſgrave, baronet, one of the 

keepers of the peace and juſtices of our lord 
the king aſſigned to keep the peace within the ſaid county, and 
alſo to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanors in the ſame county committed, by virtue of this 
writ to me delivered, do under my ſeal certify unto his majeſty 
in his court of king's bench, the indiftment, of which mention 
is made in the ſame writ, together with all matters touching 


the ſame indiftment. In witneſs whereof I the ſaid Sir P. M. 


have to theſe preſents ſet my ſeal. Given at in the 
ſaid county, the day -in the year of 
the reign of ———, 


Then take the record of the indictment, and cloſe it 


within the ſchedule, and ſeal and fend them up both toge- 
ther with the cettiorari. 


Challenge. See Jurozs. 


Champerty. See Maintenance. 
Chance medley. Sce Homicide. 


Cheat. 


Of cheats puniſhable by publick proſecution, 


there ate two kinds, 


J. By the common law. 
TI. By ſtatute. 


J. By the common law. 


I, C HEAT'S which are puniſhable by the common law, 
may in general be deſcribed to be deceitful prac- 

tices, in defrauding or endeavouring to defraud another of 
his known right, by means of ſome artful device, contrary 
to the plain rules of common honeſty ; as by playing with 
falſe dice; or by cauſing an illiterate perſon to execute a 
deed to his prejudice, by reading it over to him in words 
different from thoſe in which it was written ; or by per- 
ſuading a woman to execute writings to another, as her 
D 2 truſtce, 
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truſtee, upon an intended marriage, which in truth con- 
tained no ſuch thing, but only a warrant of attorney to 
confeſs a judgment; or by ſuppreſſing a will; and ſuch like. 


1 Haw. 188. 7 

2. It ſeemeth to be the better opinion, that the deceitful 
| receiving of money from one man, to another's uſe, upon 
a falſe pretence of having a meſſage and order to that pur- 
| poſe, is not puniſhable by a criminal proſecution, becauſe 
it is accompanied with no manner of artful contrivance, 
but wholly depends on a bare naked lie ; and it 1s faid to be 
needleſs to provide ſevere laws for ſuch miſchiefs, againſt 

| which, common prudence and cautioa may be a ſufficient 
. ſecurity. 1 Haw. 188. | 
„ 3. A perſon for a counterfeit paſs, was adjudged to the 
J pillory, and fined. Dalt. c. 32. 

5 4. On an indictment againſt the defendant, a miller, for 
k changing corn delivered to him to be ground, and giving 
bad corn inſtead of it, it was moved to quaſh the ſame, 
becauſe it is only a private cheat, and not of a publick 
nature. It was an ſwered, that being a cheat in the way of 
trade, it concerned the publick, and therefore was indicta- 
ble. And the court unanimouſly agreed not to quaſh it, 
T. 16 G. 2. K. and Mood. Seſſ C. V. 1. 217. 

5. A perſon falſly pretending that he had power to dif. 
charge ſoldiers, took money of a ſoldier to diſcharge him; 
and being indicted for the ſame, the court held the indict- 
ment to be good. 7. 3 C. Serleftead's caſe, 1 Latch 202. 

6. As there are frauds which may be relieved civilly, and 
not puniſhed criminally (with the complaints whereot the 
courts of equity do generally abound); ſo there are other 
frauds, which in a ſpecial caſe may not be helped civilly, 
and yet ſhall be puniſhed criminally : Thus it a minor 
goes about the town, and pretending to be of age, de- 
frauds many perſons by taking credit for conſiderable quan- 
tities of goods, and then inſiſting on his non- age; the per- 
ſons injured cannot recover the value of their goods, but 
they may indict and puniſh him for a common cheat. 
Barl. 100. 


II. By flatute. 


1. By the 33 H. 8. c. 1. If any perſon ſhall falſly and 

deceitfully obtain, or get into his hands or poſſeſſion, any money, 

. goods, chattels, jewels, or other things, of any perſon, by ces 
leur and means of any falſe privy token, or counterfeit letter 
made in another man's name; and ſhall be convicted theretf, 
by examinaiien of witneſſes, or confeſſion, at the aſſizes or , 
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ons, or by action in any court of record; he ſhall have ſuch 
pu, mment by impriſonment, pillory, or other corporal pain (ex- 
c e as the court ſhall appoint. Saving to the party 
„ fuch remedy by action or otherwiſe, for the goods ſo ob- 
ruled, as he might have had by the common law, 

Ard two juſtices (1 ) may call and convent by proceſs or 
6:/1er793je (A), to the affizes or ſeſſions, any perſon ſiſſpected, 
and commit or bail him to the next aſſizes or ſeſſions. 

Get into his hands or poſſeſſion] A perſon endeavouring by 
a counter ſeit letter to d-traud another of goods, and being 
apprchended on ſuſpicion of ſuch fraud, before he hath got 
the goods into his poſſeſſion, ſeems not to be within this 
ſtatute. E. 3 G. 2. K. and Brian. Seſſ. C. V. 2. 27. 

Falſe privy token] On motion to quaſh an indictment, 
which was, that the dcfendaiit came pretending that ſuch 
a perſon had ſent him to receive 20/7. and received it, 
whereas ſuch perſon did not ſend him: By the court, It 
is not indictable, unleſs he came with falſe tobens; for we 
are not to indict one man for making a fool of another, 
Black, 79. 

H. 13 G. 2. K. and Munoz, It was adjudged, that an 


indictment averring the offence to be by falſe tokens, with- 


out ſhewing what thoſe falſe tokens are, is not ſufficient;. 


and that the fraudulently procuring a note from a perſon, 
by falſly affirming that there was one in the next room that 
would pay the money due upon it, whereas in fact there 
was no ſuch perſon in the next room, is not a falſe toben, 
but a falſe affirmation only. Se. C. V. 2. 201, Str. 
1127. 

Note; The ſtatute ſays, a falſe privy token. 


Corporal pain] Lord Cote obſerves hereupon, that for this 
offence the offender cannot be fined, but corporal pain only 
inflicted. 3 Lit. 133. 

But Mr. Hawkins obſerves, that there is a precedent in 
Cro. Car. 564. by which it appears, that one convicted on 
ſuch a proſecution hath been adjudged not only to ſtand 
on the pillory, but alſo to pay a ane of 5007. and to be 
bound with good ſureties to the good behaviour, 1 aw. 


188. 


Commit or bail him] In this caſe the juſtices ſhall do well 
to take examination of the offence, and to certify the ſame 
to the ſeſſions or gaol delivery, and withal to bind over 
the informers and witneſſes to give evidence therein. Dat, 
6 3%, 

2. By the 30 G. 2. c. 24. All perſons who knowingly 
and deſignedly, by falſe pretence or pretences, ſhall obtain 
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from any perſon, money, goods, wares, or merchandizes, 
with intent to cheat or defraud any perſon of the ſame ; or 
ſhall knowingly ſend or deliver any letter or writing, with 
or without a name ſubſcribed thereto, or ſigned with a fic- 
titious name, letter or letters, threatning to accuſe any 
perſon of any crime puniſhable by law with death, tranſ- 
portation, pillory, or any other infamous puniſhment, with 
intent to extort from him any money or other goods ; ſhall 
be deemed offenders againſt Jaw and the publick peace: and 
the court before whom any ſuch offender ſhall be tried, 
ſhall on conviction order him to be fined and impriſoned, 
or to be put in the pillory, or publickly whipped, or to be 
tranſported as ſoon as conveniently may be for ſeven years. 
3s 
f And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences intended 
by this act to be puniſhed ſhall be brought, ſhall examine 
by oath and ſuch other lawful means as to him ſhall ſeem 
meet touching the matters complained of, and deal with 
the offender according to law: and if the party charged 
as being the offender ſhall be committed to priſon, or ad- 
mitted to bail, to anſwer the matters complained of at the 
next ſeſſions or aſſizes; the ſaid juſtice ſhall bind over the 
proſecutor to appear and proſecute ſuch offender with ef- 
fect; and if ſuch goods ſo fraudulently obtained appear to 
ſuch juſtice to exceed the value of 201. the recognizance 
ſhall be in not leſs than double the value of the goods. 
. | 
And if any perſon ſhall knowingly and deſignedly pawn, 
or exchange, or unlawfully diſpoſe of the goods of any 
other perſon, not being employed or authorized by the 
owner ſo to do, and ſhall be thereof convicted by the oath 
of one witneſs, or confeſſion before one juſtice ; he ſhall 
forfeit 20s. and if not forthwith paid, the ſaid juſtice ſhall 
commit him to the houſe of correCtion, or ſome other 
publick priſon of the place where he ſhall reſide or be con- 
victed, there to remain and be kept to hard labour for 
fourteen days, unleſs the forfeiture ſhall be ſooner paid : 
and if within three days, before the expiration of the ſaid 
fourteen days the ſaid forfeiture ſhall not be paid ; the faid 
juſtice, upon application of the proſecutor, ſhall order him 
to be publickly whipped in ſuch houſe of correction or pri- 
ſon, or in ſome open publick place of the city, diviſion, 
town or place wherein the offence ſhall have been commit- 
ted, as to ſuch juſtice ſhall ſeem proper. The ſaid for- 
feitures, when recovered, to be applied towards making 


fatisfaction thereout to the party injured, and defraying the 
colts 
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coſts of the proſecution, as ſhall be adjudged reaſonable by 
ſuch juſtice; but if the party injured ſhall decline to ac- 
cept of ſuch ſatisfation and coſts, or if there be any over- 
plus of the ſame, then ſuch forfeitures or overplus ſhall be 
paid to the overſeers for the uſe of the poor of the pariſh 
or place where the offence was committed. /. 3. - 

And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or cauſe 
to be entred in a fair and regular manner, in a book to be 
kept for that purpoſe, a deſcription of ſuch goods, and 
the ſum advanced thereon, the day and year, and the name 
and place of abode of the perſon by whom they were 
pawned, and alſo the name and place of abode of the 
owner according to the information of the perſon ſo pawn- 
ing the ſame; and ſhall at the ſame time give a duplicate 
or copy to the perſon ſo pawning the fame, if required.; 
on paying to him an halfpenny if the goods are pawned for 
leſs than 20s. and a penny if pawned for 20s. and not 
more than 5 JI. and 2 d. if for any larger ſum: And in de- 
fault of making ſuch entry and giving ſuch duplicate or 
copy if required, he ſhall forſeit 5 J. by diſtreſs by warrant 
of one juſtice, to be applied to the uſe of the poor as afore- 
faid. /. 4. 

And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods fo pawned are become or have been 
rendred of leſs value than the ſame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perſon to whom they were pawned ; 
the ſaid juſtice ſhall award a reaſonable ſatisfaQtion to 
the owner in reſpect of ſuch damage, and the ſum ſo 
awarded ſhall be deducted out of the principal, and intereſt, 
and allowance for warehouſe room, Which ſhall appear to 
be due to the perſon to whom tl.cy were pawned ; and it 
ſhall be ſufficient for the pawner to pay or tender the mo- 
ney upon the balance, after deduQting out of the principal 
and intereſt, and money paid for warehouſe room as 
aforeſaid, ſuch reaſonable ſatisfaction in reſpect of ſuch 
damage as ſuch juſtice ſhall order, and upon fo doing, 
the juſtice ſhall proceed as if he had tendted the whole, 


And if any perſon ſhall knowingly buy or take in as a 
pledge, any linen or apparel intruſted to any other perſon 
to waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
ſign, before one juſtice : he ſhall forfeit double the ſum 
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given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; anc ſhall be obliged to reſtore 
the ſaid goods to the owner in preſence of the juſtice, 
J. 6. 

And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able or 
ſhall refuſe. to give a ſatisfactory account of himſelf, or of 
the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or clandeſtinely obtained: 
it ſhall be lawful for any perſon, his ſervants or agents 
to whom the ſame ſhall be offered, to ſeize and detain ſuch 
perſon and the faid goods, and to deliver him as ſoon as 
conveniently may be into the cuſtody of the conſtable or 
other peace officer, who ſhall immediately convey ſuch per- 
fon and the ſaid goods before a Juftice and if ſuch juſtice 
ſhall upon examination and inquiry have cauſe to ſuſpect 
that the ſaid goods were ſtolen or illegally or clandeſtinely 
obtained, he may commit him to ſafe cuſtody for any time 
not exceeding ſix days in order to be further examined z 
and if upon either of the ſaid examinations it ſhal] appear 
to the ſatisfaction of ſuch juſtice, that the ſaid goods were 
ſtolen or illegal!) or clandeſtinely obtained, he ſhall com- 
mit the offender to the common gaol or houſe of correc- 
tion, there to be dealt with according to law, Provided 
nevertheleſs, that if ſuch goods fo ſeized and detained as 
aforeſaid ſhall afterwards appear to be the property of the 
perſon who offered the ſame to be pawned, exchanged, or 
ſold,” or that he was authorized by the owner thereof to 
pawn, exchange, or ſell the ſame; the perſon who ſhall ſo 
ſeize or detain the party who offered the ſaid goods ſhall be 
indemnified for having fo done, / 7, 8. 

And if tie owner of any goods unlawfully pawned, 
ple“ ged, or exchanged, ſhall make out either on his oath, 
or by the oath of one witneſs before one juſtice, that ſuch 
owner hath or hath had his goods unlawfully obtained or 
taken from him, and that there is juſt cauſe to ſuſpect that 
any perſon within the juriſdiction of ſuch juſtice hath 3 
ingly and uniawfully taken to pawn, or by way of pledge 
or in exchange, any goods of ſuch owner, and without his 
privity or authority; ; and make appear to the ſatisfaction of 
ſuch juſtice, probable grounds for ſuch the owner's ſuſpi- 
cion: ſuch juitice may iſſue his warrant for ſearching in 
the day time the houſe, warehouſe, or other place of any 
ſuch perſon ſo charged as atoreſaid ; and if the occupier of 
ſuch houſe, warehouſe, or other place ſhall, on requeſt to 
him made to open the ſame by any peace officer authorized 
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to fearch there by warrant of ſuch juftice, refuſe to onen 
and permit the fame to be ſcarched, it hall be lawful for 
ſuch peace officer to break open any fuchs e, warcho ſe, 
or other plice in tle day time, and to ſcar ch as Le ſhall 
think fit therein for the goods ſuſptcted to be there, doing 
no wilful damage; and if any pe:ſon-f{hall oppoſe or hin- 
der any ſuch ſearch, and ſhall be thereof convicted before 
one juſtice by the oath of one witneſs, he ſhall forfeit 5 J. 
2nd if the ſame ſhall not be immediately paid down, or 
within the ſpace of 24 hours, the juſtice ſhall commit tum 
to the houſe of correction or ſome other publick priſon, 
there to be kept to hard labour for any time not exceeding 
one month, nor leſs than five days, unleſs in the mean 
time the forfeiture ſhall be paid, and ſuch forfeiture, when 
recovered ſhall go to the poor: and if upon ſuch ſearch 
any of the goods ſhall be found, and the property of the 
owner ſhall be made out to the ſatisfaction of ſuch juſtice 
by the oath of one witneſs or confeſſion, ſuch juſtice ſhall 
thereupon cauſe the ſame to be forthwith reitured to the 
owner, /. 9. 

And if any goods ſhall be pawned or pledged for ſecuring 
any money lent thereon, not exceeding in the whole the 
principal ſum of 10 J. and the intereſt thereof; and if 
within two years after the pawning thereof (proof having 
been made on oath by one witneſs, or by producing a du- 
plicate of the entry directed to be given by this act as 


aforeſaid, before any ſuch juſtice, of the pavning of ſuch 


goods within the faid ſpace of two years) any ſuch pawner 
who was the real owner of ſuch goods at the time of the 
pawning thereof, ſhall tender to the perſon who lent on 
ſecurity of the ſaid goods the principal money borrowed 
thereon, and all intereſt due for the ſame, together with 
ſuch charges for the warehouſe room of the goods pawned 
as ſhall be agreed on at the time of pawning the ſame z 
and the perſon who took the goods in on hall there- 
upon neglect or refuſe to deliver back the goods fo pavened 
for any ſum not exceeding the ſaid princi ipal ſum of 101. 
to the perſon who borrowed the money thereon ; then, 
and ſuch cafe, on oath thereof made by the pawner, or 
ſome other credible perſon, any juſtice of the place where 
the perſon who took ſuch pawn ſhall dwell, on the appli- 
cation of the borrower, ſhail cauſe ſuch perſon to come 
before him, and ſhall examine on oath the parties ti.em- 
ſelves, and ſuch other credible perſons as ſhall appear before 
him, touching the premiſſes: and if tender of the princi- 
pal and interelt, and charges for warehouſe room as afore- 
laid, fail be proved by oath to have been made as afore- 
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ſaid, within the ſaid ſpace of two years; then on payment 
by the borrower of ſuch principal money and the intereſt 
due thereon, together with ſuch charges for warehouſe 
room as aforeſaid, to the lender, and in caſe the lender 
ſhall refuſe to accept thereof on tender before ſuch juſtice, 
the ſaid juſtice ſhall thereupon, by order under his hand, 
direct the goods ſo pawned forthwith to be delivered to the 
pawner : and if the lender ſhall neglect or refuſe to deliver 
up, or make ſatisfaction for ſuch goods as aforeſaid, as ſuch 
Juftice ſhall order; then he ſhall commit the party refuſing 
to the houſe of correction, or ſome other publick priſon, 
until he ſhall deliver up the ſaid goods according to the or- 
der of ſuch juſtice, or make ſatisfaction for the value 
thereof to the party intitled to the redemption, /. 10, 
But if any pawn or pledge of goods, made by or for the 
proprietor, ſhall remain unredeemed for two years, the 
ſame ſhall be ſorfeited; and the perſon to whom they were 
pawned may ſell the ſame ; ſubje& nevertheleſs to account 
for the overplus, if any ſhall be, of the produce of all ſuch 
goods which have been pledged for 21. and upwards, as by 
this act is directed. And he ſhall enter in a book to be 
kept for that purpoſe, a juſt account of the ſale of all ſuch 
goods, expreſſing the day when, the money for which, and 
the name and place of abode of the perſon to whom the 
ſame were ſold: and if they be ſold for more than the 
Principal and intereſt, and charge of warchouſe room, the 
overplus ſhall be paid on demand to the. perſon on whoſe 
account ſuch goods were pawned ; who ſhall for his ſatis- 


faction be permitted to inſpect the entry to be made as 


aforeſaid of ſuch ſale, paying for ſuch inſpection the ſum of 
one penny, and no more; and if any perſon ſhall refuſe 
to permit ſuch perſon who pawned the goods to inſpect 
ſuch entry (ſuch perſon, if he be an executor, adminiſtra- 
tor or aſſignee, at ſuch time producing his letters teſtamen- 
tary, letters of adminiſtration or aſ:gnment); or if the 
goods were fold for more than the ſum entred in ſuch 
book ; or if ſuch perſon ſhall not make ſuch entry, or ſhall 
not have bna fide ſold the goods for the beſt price that he 
might have reaſonably got for the ſame, without his wilful 
default; or ſhall refuſe to pay ſuch overplus on demand as 


aforefaid; he ſhall forfeit treble the value of ſuch goods to 


the perſon by whom, or on whoſe account they were 
wned, to be recovered in any of his majeſty's courts of 
record at Weſtminſter. ſ. 11, 12. 

Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 
of this act, ſo far as the ſame relates to goods pawned, 
pledge, 


trial 


Cheat. 


pledged, taken in exchange, or unlawfully diſpoſed of. 
23 
And any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch offence; 
and the juſtice before whom he is brought, ſhall hear and 
determine the matter, and proceed to judgment and con- 
viction : and if it ſhall appear, upon oath, to the ſatiſ- 
ſaction of ſuch juſtice, that any perſon within his juriſdic- 
tion can give material evidence on behalf of the proſecutor, 
or of the perſon accuſed, and who will not voluntarily ap- 
pear ; he ſhall iſſue his ſummons to convene him to give 
his evidence; and if he ſhall neglect or refuſe to appear on 
ſuch ſummons, and no juſt excuſe ſhall be offered, then 
(on proof upon oath of the ſummons having been duly 
ſerved upon him) he ſhall iſſue his warrant to bring ſuch 
witneſs before him; and on his appearance, if he fhall re- 


' fuſe to be examined on oath, without offering juſt cauſe 


for ſuch refuſal, the juſtice ſhall commit him to the pub- 
lick priſon for any time not exceeding three months: and 
if on ſuch examination the juſtice ſhall deem the evidence 
of any ſuch witneſs to be material, he may bind over ſuch 
witneſs, unleſs a feme-covert, or under the age of 21 years, 
by recognizance in a reaſonable penalty, to appear and give 
evidence at the next ſeſſions or aſſizes. /. 16. 

And no perſon charged on oath with being guilty of an 
of the offences puniſhable by this act, and which ſhall re- 
quire bail, ſhall be admitted to bail before 24 hours notice 
at leaſt ſhall be proved by oath to have been given in wri- 
ting to the proſecutor, of the names and places of abode 
of the perſons propoſed to be bail for any ſuch offender, 
unleſs the bail offered ſhall be well known to the juſtice, 
and he ſhall approve of them. And every ſuch offender 
who ſhall be bound over to the ſeſſions or aſſizes, ſhall be 
tried at the next ſeſſions or aſhzes to be held after his being 
apprehended, unleſs the court ſhall think fit to put off the 
trial on juſt cauſe made out to them. /. 17. 

And in all proceedings on this act, any perſon ſhall be 
admitted to be a witneſs, notwithſtanding his being an in- 
habitant of the place wherein the offence ſhall have been 
committed. /. 18. 

And the juſtice before whom any perſon ſhall be convicted 
upon this act, ſhall cauſe the conviction to be drawn up in 
the form, or to the effect following; 
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—— Ze it remembred, that on this 


day of 
year of his majeſty's reign, A. B. 
of his majeſty's juſtices of the peace 
[or, for the riding, or diviſion, 
or, for the city, liberty, or town 


To wit, C in the 
is convicted before 


for the ſaid county of 
of the ſaid county of 


of « as the caſe ſhall be] for and the 

faid -do adjudge him or her to pay and forfeit for the 

fame, the ſum of . Given under the day and 
year aforeſaid, 


The ſame to be written upon parchment, and tranſmit- 
ted to the next ſeſſions, to be filed amongſt the records; 
and if any perſon ſhall appeal to the ſaid ſeſſions, the juſ- 
tices there ſhall, upon receiving the ſaid conviction, pro- 
ceed to hear and determine the matter. .. 19, 

And no certiorari ſhall be granted, to remove any pro- 
ceedings on this act. /. 20. 

And if any perſon convicted of any offence puniſhable by 
this act, ſhall think himſelf aggrieved by the judgment of 
the juſtice before whom he ſhall have been convicted, he 
may appeal to the next ſeſſions, and the execution of the 
judgment ſhall in ſuch caſe be ſuſpended, the perſon con- 
victed entring into recognizance at the time of the convic- 
tion, with two ſureties in double the ſum he ſhall have been 
adjudged to pay, upon condition to proſecute ſuch appeal 
with effect, and to be forthcoming to abide the judgment 
and determination of the ſaid ſeſſions: and the ſeſſions ſhall 

award ſuch coſts as ſhall appear juſt and reaſonable to be 
paid by either party; and if the judgment ſhall be affirmed, 
the appellant ſhall immediately pay the ſum adjudged to 
be forfeited, together with ſuch coſts as the court ſhall 
award, or, in default thereof, ſhall ſuffer the pains and 
penalties by this act inflicted upon perſons reſpectively, who 
ſhall neglect to pay, or ſhall not pay the forteitures by this 
act to be paid. /. 21. 

And perſons ſued for any thing done on this act, may 
have double coſts. /. 22. 

Aud juſtices acting under this ſtatute ſhall be indemnified 
as by the 24 C. 2. c. 44. And no ſuit ſhall be commenced 
againſt any peace officer for any thing done in the execu- 
tion of this act, until notice in writing ſhall have been 
given to him, or left at his uſual place of abode by the at- 
torney employed azainſt lim; which notice ſhall contain 
the name and place of abode of the perſon who is to bring 
the action, together with the cauſe of action; and the name 
and place cf abode of the attorney ſhall be under written 


Or 


aid A. O. before us at — 


269 
or indorſed thereon; and ſuch peace officer may, at any 
time within 14 days after ſuch notice, tender or cauſe to 
be tendred any ſum as amends for the injury complained of, 
to the party complaining, or to the ſaid attorney; and if 
the ſame is not accepted of, the defendant may plead ſuch 
tender in bar of ſuch action, together with the general 
iſſue, or any other plea, with leave of the court; and if 
the jury ſhall find the amends to have been ſufficient, or 
otherwiſe the plaintiff ſhall fail in the action, he ſhall have 
his coſts ; and if the plaintiff ſhall prevail, he ſhal} have 
ſuch damages as the jury ſhall think proper, together with 
full coſts. /. 23. 


A. Warrant of two juſtices to apprehend an of- 
fender; on 33 H. 8. c. 1. 


Wellmofland. } To the conſtable of. 0 


HERE As complaint hath been made unto us whoſe 
names and ſeals are hereunto ſet, two of his majeſty's 
juſtices of the peace for the ſaid county, and one of us of the 
quorum, upon the oaths of A. I. of yeoaman, and 
B. I. of yeoman, that on the day of 
A. O. of ——— yeoman, did by a falſe privy taken [or, 
counterfeit letter] that is to ſay, by [here particularize the 
offence] falſly and deceitfully obtain and get into his hands 
and poſſeſſion ¶ here mention the things] from C. I. of 
contrary to the ſtatute in that caſe made: Theſe are therefore 
to command you, upon fight hereof, forthwith to bring the 
N on the day of 
to anſwer to the ſaid complaint, and farther to be 
dealt withal according to law. Given under our hands and 
ſeals the day of k 


Cheeſe. See Yritter, 
Chocolate, See Cxciſe. 


Church and Church Yard. 


I. HE ancient Saxon word is cyrce, the Daniſh kircke, oneinal of the 
the Belgick #ercte, the Cymbrian &ur# ; probably word church. 
from the Greek word xv, belonging to the lord, or 
angie 0:x0;, the lord's houſe: ſo that we have loſt the an- 
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cient pronunciation of the word (except in the northern 
parts of Exgland, and in Scotland) by ſoftening the letters 
c or ch, as we have done in many caſes; which letters the 
ancient Greeks and Romans always pronounced hard, as the 
letter &. Vs 

2. In cities and towns corporate, the biſhob (with the con- 

ſent of the mayor, aldermen, and juſtices of the peace, and of 
the patron) may unite two churches or chapels ; and make or- 
der with the like conſent, that the patrons preſent by turns, 
having regard to the value of the livings umted : and the in- 
cumbents thereof ſhall be graduates. 17 C. 2. c. 3. 

3. Clauſes are commonly inſerted in the ſeveral aQts of 
parliament for making proviſion for the rectors of new 
churches, which clauſes give certain powers to juſtices of 
the peace, in relation to the aſſeſſments to be made for that 
purpoſe. 

4. No fairs nor markets ſhall be kept in church yards, 13 
Ed. 1. ſt. 2. c 6. | 
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Uniting of 
churches, 


New churches. 


church yard. 


OR 19 Ne  - Clergymen ſhall not be arrefled, and drawn out of any 
_ 1 ren urch or church yard, whilft they attend to divine ſervice ; on 


pain of impriſenment of the offender, and ranſom at the king's 
zwill, and ſatisfaction to the party arreſted. 50 Ed. 3. c. 5. 
. | 

Alſo it is ſaid, that arreſts in civil caſes ought not to be 
of perſons going to or coming from church; but that a 
warrant from a juſtice of the peace for the king may be 
executed in ſuch caſe, Cro. Car. 602. Cro. Fa. 321, 2 
Bulſir. 72. 

But altho' the officer may be puniſhed for the ſame either 

in the ſpiritual or temporal courts, yet the arreſt (if not on 
a ſunday) is good in law. Matſon c. 34. p. 344. 
Brawling in the 6. f any perſon ſhall, by words only, quarrel, chide, or 
0 or church hratul, in any church or church yard, the biſhop (on proof of 
N two witneſſes) may ſuſpend every layman, being an offender, 
ab ingreſſu eccleſiæ; and every clergyman from the miniſtra- 
tion of his office, ſo long as he ſball think meet, 5 & 6 Ed. b. 
„ 

7. F any ſhall ſmite, or lay any violent hands on another in 
any church or church yard, he ſhall be deemed ipſo facto excom- 

rmicate, and be excluded from the fellowſhip and company f 
Chriſt's congregation. 5 & 6 Ed. 6. c. 4. ſ. 2. 


Lay any violent hands] But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 
or pull off the hats of thoſe who obſtinately refuſe to take 
them eff themſclves, or gently lay their hands on thoſe who 
diſturb the performance of any part of divine ſervice, and 
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turn them out of the church, are not within the meaning 
of this ſtatute, 1 Haw, 139. 


Shall be deemed ipſo facto excommunicate] And he ſhall not 
excuſe himſelf by ſhewing that the other aſſaulted him, 
1 Haw. 139. 


Iſo facto] Nevertheleſs, in this and other like caſcs, there 
ought either to be a precedent conviction at law, which muſt 
be tranſmitted to the biſhop ; or elſe the excommunication 
muſt be declared in the ſpiritual court upon a proper proof 
of the oftence there; for it is implied in every penal law, 
that no one ſhall incur the penalty thereof, till he be found 
guilty upon a lawful trial, 1 Haw. 139. 
8. If any ſball maliciouſiy ſtrike another with any weapon, Striking with # 
in any church or church yard, or ſhall there draw any weapon _—_ in the 
with intent to flrike, Aer [hall be convicted thereof by verdict 1 3 
of 12 men, or confeſſion, or by twa witneſſes, before the judges 
of aſſize, or juſtices of the peace in their ſeſſions, he {hall be 
adjudged to have one of his ears cut off; and if he have ns ears, 
he ſhall be burned in the cheek with an hot iron having the letter 
F, whereby he may be known and taken for a fray maker and 
Kue; and he ſhall alſo ſtand ipſo facto excommunicate. 5 & 
© Ed. 6. c. 4. f. 
9. He who ſteals goods belonging to a pariſh church, may Sacrilege, 
| be indicted for ſtealing the goods of the pariſhioners, 1 
| Haw. 94. 
| | For other matters, ſee title Churchwardens, 
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Churchwardens, 


J. Who are exempted from being churchwardens. 

Il. Chuſing and ſwearing of churchwardens, with 
their duty thereupon. 

LI. Their duty in levying rates; and therein of veſ- 
tries, and ſelect veſtries 

V. Their duty as to repairs; and therein concerning 
church ſeats. 


V. Their duty as to ſundry other matters. 


VT. Concerning preſentments , and therein of ſides- 
men or aſſiſtants. 


VII. Their accounting. 
VIII. Their puniſhment on misbehaviour, 
IX. Their indemnity on doing their duty. 


T. Who are exempted from being churchwardens. 


Attorneys. 1. A Counſellor, or attorney, ought not to be choſen 

churchwarden; and if be is, he may have a prohi- 
bition, by reaſon of his attendance on the courts at Het. 
minſter. 2. RolPs Abr. 272. 

2. Apothecaries, who have ſerved 7 years, ſhall be ex- 
empted from the office of churchwarden. 6 IF. c. 4. 
Diſſenting mini- 3. Diſſenting teachers or preachers, in holy orders, or 
ters, pretended holy orders, being duly qualified, are exempted 

from the office of churchwarden. 1 W. fe. 1. c. 18 


Apothecaries. 


Other diſſenters. 4. Other diſſenters, ſcrupling to take upon them the of- 


fice, may execute the ſame by a ſullicient deputy, to be 
approved of in like manner as other churchwardens, 1 //, 
1. c. 18. 
Perſon having 5. All perſons who have proſecuted a lo to conviction, 
convicted a felon. are exempted from the office of churchwarden, in the pa- 
riſh where the offence was committed. 10 & 1177. c. 23. 


3 
Perſon ſerving in ©. By the 30 G. 2. f. 25. which is of force for 5 years, 
the militia, c. No private man, perfonally ſerving for himſelf in the 


militia, during the time of ſuch ſervice, ſhall be liable to 
ſerve as churchwarden, 


II. C hujing 
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11, Chifing and ſwearing churchwardens ; with their 
duty thereupon. 


1. Churchwarden ſhall be choſen yearly in Eaſter week, When tobe chos 
by the joint conſent of the miniſter and pariſhioners, if it 2 by 
may be; but if they cannot agree, the miniſter ſhall chuſe 
one, and the pariſhioners another, Can. 89. 

But where there is a cuſtom for the pariſhioners to chuſe 
both, that cuſtom ſhall continue. G1b/. Codex 242. f | 

2. A perſon choſen churchwarden, refuſing to take his 3 to tale 
office and oath, may be excommunicated for the refuſal; and * e. 
no prohibition will lie. Gi. 243. | 

3. And the eccleſiaſtical judge, refuſing to ſwear him, — to 
may be compelled by a mandamus. Gf. 243. ne 

4. The churchwardens oath, as ſaid to have been agreed Churchwardetis 
on, upon mutual conſultation between the civilians and th. 
common lawyers, is as follows: 


&* You ſhall ſwear truly and faithfully to execute the of- 
fice of a churchwarden within your pariſh, and accord- 
ing to the beſt of your {kill and knowledge preſent ſuch 
things and perſons as to your knowledge are preſentable 
by the laws eccleſiaſtical of this realm: So help you god 
„and the contents of this book,” Gi. 243. 


5, Chutchwardens being thus ſworn, are fo far incorpo- Churchwardens 
rated by law, as to ſue for the goods of the church, and to 8 body corpormes 
bring an action of treſpaſs for them; and alſo to purchaſe 
goods for the uſe of the pariſh; but they are not a corpora- 
tion in ſuch ſort as to purchaſe lands, or take by grant; ex- 
cept in London by cuſtom. Gil. 241. 

6. Churchwardens ſhall continue in office; till the new How long they 
churchwardens be fworn, Can, 118. ſhall conuaue. 


III. Their duty in levying rates; and therein of veſtries; 
and ſelect veſtries. 


t. The rates muſt be made with the conſent of the ma- Summoning a 
jor part of the pariſhioners, houſekeepers, or occupiers of \**y. 
land. In order to which, publick notice of a veſtry (a 
place ſo called from the veſtments of the minifter kept 
there) ought to be given the ſunday before, either in the 
church after divine ſervice is — or elſe at the church 
door as the pariſhioners come out; both of the calling of the 
ſaid meeting, and alſo of the time and place of the aſſembling 
of it, And it will be faireſi then alſo to declare for what 
Vor, I. T buſineſs 
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buſineſs the ſaid meeting is to be held, that no one may be 
ſurprized, but that all may have full time before, to con- 
ſider of what is to be propoſed at the ſaid meeting. And 
it is uſual that for half an hour before it begins, one of the 
Church bells be tolled to give the pariſhioners notice when 
they are met. 5 Co. 67, Par. L. 54. 
2. At the common law, every pariſhioner who paid to 
the church rates, and no other, had a right to vote, Par, 
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2 vote in the 


82 L. 56. And thoſe that pay no church rates ſhall have no 
vote in affairs relating to it, except it be the rector or vicar. 

| Mood b. 1. c. 7. 
Who may ad- All perſons who have a vote in the veſtry have an 


Journ the veſtry. equal right, and neither the miniſter nor churchwardens, 
without a ſpecial cuſtom, can adjourn the veſtry; but this 
can only be done by a majority of the whole aſſembly. 
Str. 1047. 

4. When the churchwardens and pariſhioners are there 
met, they are to conſider what ſum of money it will be ne- 
ceſſary to raiſe for ſuch repairs as ſhall then be needful; and 
after they have agreed what ſum is fit, they are to make an 
equal levy. Degge 171. 

5. And the major part of them that appear, ſhall bind the 
pariſh; or if none appear, the churchwardens alone may 
make the rate; becauſe they, and not the pariſhioners, are 
to be cited and puniſhed, in defect of repairs. Gi. 220, 
Entring in a 6. It is moſt convenient, that every pariſh act there be 
book. entred in the pariſh book of accounts, and every man's 
hand conſenting to it be ſet thereto; for then it will be a 
certain rule for the churchwardens to go by. Par. L. 55. 

7. By cuſtom there may be ſelect veſtries, of a certain 
number of perſons elected yearly, to make rates, and ma- 
nage the concerns of the pariſh for that year: and ſuch cuſ- 
tom is a good cuſtom. Read, Ch. Service. Gibſ. 246. 
Str. 728, 

8. It is holden, that a rate for the reparation of the fa- 
brick of a church is real, charging the land, and not the 
perſon ; but a rate for ornaments is perſonal, upon the goods, 
and not upon the land, Gibſ. 220. 

And in M's caſe, 5 Co. 67. it was ſolemnly adjudged, 
that the rates for the repair of the church ſhall be laid upon 
every occupier of lands in the pariſh, altho' ſuch occupier 
live in another pariſh; and ſuch perſon may come to the 
veſtrics of the pariſhioners, and vote in the making a rate: 
but he ſhall not be charged towards the ornaments of the 
church, as for bells, repair of ſeats, bread and wine, clerk's 

wages, Viſitation charges, and the like, by reaſon of ſuch 
lands; for that the perſonal eſtates of the inhabitants are 
* chargeable 
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chargeable with every thing that doth not relate to the fa- 
brick of the church, or repairs of the fences of the church 
yard, or ſuch other things as concern the freehold, 

And therefore ſome have been of opinion, that church- 
wardens ſhould make two rates; one upon lands and houſes, 
which may concern the freehold of the church, and another 
upon perſonal eftates and ſtock, to defray other expences. 

But as this method creates confuſion, ſo it is ſeldom prac- 
tiſed. 

And Sir Simon Degge ſays, that he conceives the law to be 
clear otherwiſe; and that a foreigner who holds lands in the 
pariſh is as much obliged to pay towards the bells, ſeats, and 
ornaments, as to the repair of the church; otherwiſe there 
would be great confuſion in making ſeveral levies, which 
he never obſerved to be practiſed within his knowledge, 

But he leaves it a query, among a diverſity of opinions. 

ITY 

f And Mr, Shaw, in his pariſh law, having cited the au- 
thors who hold theſe different opinions, ſays, that the prac- 
tice generally now goes according to the opinion laſt men- 
tioned, namely, that foreigners occupying lands within the 
pariſh ſhall be charged to both; and that the eccleſiaſtical 
judges, as well as the temporal, for the eaſe and conve- 
nience which accrues from the making of one levy for all, 
do give countenance hereto, and begin to treat the contrary 
opinion as obſolete and out of doors. p. 92. 

9. A taxation by the pound rent is the moſt equitable Equal pouné 
way, and not according to the quantity of the land. Haz rate. 
Ke, . 

10. Where lands are in farm, not the leſſor, but the te- Tenant to be 
nant ſhall be rated and pay. Gib. 221. charged, and not 

11. An impropriator, tho' bound to repair the chancel, 3 1 
» . X Impropriator 
is alſo bound to contribute to the reparations of the church, how far charge- 


if he hath lands in the pariſh, which are not parcel of the able. 
parſonage. Gibſ, 221, 223. 

12, If any perſon find himſelf aggrieved at the inequality Appeal again 
of the aſleſlment, his appeal muſt be to the eccleſiaſtical be rates, 
judge. Degge 172. 

And in ſuch caſe, if he will be relieved, he muſt ſhew, 
that he is illegally or unequally taxed in reſpect of the quan- 
tity of his land, as being rated for more than he has, or 
that the land which he hath is over rated, - or that the rate 
was needleſs, or that ſome lands in the pariſh are omitted 
in the rate. Mood b. 1. c. 7. 

13. If any refuſe to pay the rates, being demanded by 3 
the churchwardens, they are to be ſued for in the eccleſiaſti- 
cal courts, and not elſewhere. Gibſ. 219. Degge 171, 
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Churchwardens, 


Alſo a quaker, refuſing to pay church rates, may be ſued; 
as Other pariſhioners, in the eccleſiaſtical court ; or he may 
be proſecuted before the juſtices of the peace, in the fame 
manner as for his tithes, 
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IV. Their duty as to repairs ;, and therein concerning 
church ſeats. 


1. Of common right, the foil and freehold of the church 
is the parſon's ; the uſe of the body of the church, and the 
repair of it, common to the pariſhioners; and the difpoſing 
of the ſeats therein, the right of the ordinary. Grb/. 221. 

2. The ſpiritual court may compel the pariſhioners to re- 
pair the body of the church, and may excommunicate every 
one of them till it be repaired ; but thoſe that are willing to 
contribute ſhall be abſolved, till the greater part agree to a 
tax. Read. Ch. Service, 

| 3. If the churchwardens erect or add any thing new, 
* either to the fabrick of the church, utenſils, or church yard, 
and repairing the they muſt have the conſent of the pariſhioners ; and if ſuch 
old. additions are in the church, the biſhop's licence is alſo ne- 
ceſſary. But where neceſſary repairs are wanting, the 

greater part of the pariſh will bind the leſs; and if the major 

part will not conſent, where repairs are neceſſary, the church- 

wardens may repair without their conſent, if upon notice 

given they refuſe to meet, or when they are met, refuſe to 

make a rate. But if a church fall down, the pariſhioners 

are not bound to rebuild it. Read, Ch. Service. 1 Ventr. 

67. | 

: : But if a church be ſo much out of repair, that it is 
neceſlary to pull it down, or ſo little, that it needs to be en- 
larged, the major part of the pariſhioners may make a rate 
for new building, or enlarging, as there ſhall be occaſion. 
This was declared in the 29 C. 2. by all the three courts 
ſucceſſively ; notwithſtanding the cauſe was laboured by a 
great number of quakers, who oppoſed the rate. Gi3/, 221. 

5. The parſon, that is, the ſpiritual rector, as alſo the 
lay impropriator, are bound by common right to repair the 
chancel, and is thereupon intitled to the chief ſeat therein, 
unleſs another hath it by preſcription ; yet he hath not the 
diſpoſal of the ſeats therein, but the biſhop. Gil). 223, 
224. | 

6, An iſle in a church, which hath time out of mind be- 
longed to a particular houſe, and been maintained and re- 
paired by the owner of that houſe, is part of his frank te- 
nement, and the ordinary cannot diſpoſe of it, or inter- 
meddle in it. C/. 221. 
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7. A ſcat, or priority in a ſeat, in the body of the church, Seat infeparable 
may be preſcribed for as belonging to a houſe, if it hath been on the houſe 
ufed, and alſo repaired, time out of mind, by the inhabi- 
tants of ſuch houſe. Gi. 221. 

And no one can claim a ſeat in a church by preſcription, 
as appendant or belonging to land; but it muſt be laid as 
belonging to a houſe, in reſpe& of the inhabitancy thereof. 

Food b. 1. e. 7. 

And hare a ſeat may not be granted to a perſon and 
us heirs abſolutely ; for the ſeat doth not belong to the 
perſon, but to the inhabitant, Gil. 221. 


V. Their duty as to ſundry other matters. 


1. Every churchwarden is an overſeer of the poor, al- Ove; 
tho' every overſeer of the poor is not a churchwarden, 
$386 6-2. {2 | 
And in M. 15 C. 2. A churchwarden was committed by 
the two next juſtices, as churchwarden, for refuſing to ac- 
count for the money received and diſburſed by him ; but on 
an habeas corpus he was diſcharged : becauſe by the warrant 
of commitment it ought to appear that he was overſeer of 
the poor, for by the ſtatute of 43 El. that is annexed to his 
office of churchwarden, and the juſtices have no juriſdiftion 
over him as churchwarden, but as overſeer. Dalt. 186. 
2. They are to ſee that the church ways be well kept and Church way, 
repaired. And the right to a church way may be claimed 
and maintained by a libel in the ſpiritual court. 2 Koll's 
Abr. 287. 
3. Churchwardens have the care of a benefice during its Vacancy, 
vacancy : Having firſt taken out a ſequeſtration from the 
ſpiritual court, they are to manage all the profits and ex- 
pences of the benefice for him that ſhall next ſucceed; plow 
and ſow his glebe; take in the crop; collect tithes ; threſh 
out and ſell corn; repair houſes and fences, and the like, 
And they ſhall take'care that during the vacancy the church 
ſhall be duly ſerved by a curate approved by the biſhop, 
whom they are to pay out of the profits of the benefice. 
And if the ſucceſſor thinks himſelf aggrieved by them, he 
may appeal to the eccleſiaſtical judge, Par. L. 99. Comp. 
Par. Off. go. | 
4. They (or the conſtable) ſhall levy the penalties for won ly calling 
perſons exerciſing their worldly calling on the lord's day, ent clerd's days 
e. 7 
5. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, Profanation of 
church ales, drinkings, temporal courts or leets, lay juries, he church. 
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* Churchwardens. 


muſters, or any profane uſage to be kept in the church er 
church yard. Can. 88. 
Attending divine 6, They ſhall ſee that the pariſhioners reſort to church, 
I and continue there orderly, during divine ſervice; and ſhall 
preſent the defaulters. Can. 90. 
Loitering in the 7. They ſhall not ſuffer any idle perſons to abide either 
church yard. in the church yard, or church porch, during the time of 
divine ſervice or preaching ; but ſhall cauſe them to come 
in, or to depart. Can. 19. 
ſunday for not 8. They ſhall levy the forfeiture of 12 d. a ſunday, on 
coming to the goods of perſons not coming to church. 1 El. c. 2, 
n. 9. They (or the conſtable) ſhall levy the penalty of 35. 
3 8 4d. for uſing unlawful paſtimes on the lord's day, 1 C. c. I. 
. 10. They (or the conſtables or overſeers) ſhall levy the 
penalties for being preſent at unlawful conventicles, 22 
. | 
11. They ſhall, on pain of 20/7. preſent at the ſeſſions 
once a year, the monthly abſence from church of all recu- 
ſants, and the names and ages of their children above nine 
years old, and the names of their ſervants. And if the party, 
preſented ſhall be indicted and convicted, the churchwarden 
ſhall have a reward of 405. to be levied of the recuſant's 
goods, by warrant of the juſtices in ſeſſions. 3 J. c. 4. 
12, They ſhall keep excommunicated perſons out of the 
church. Can. 85. | 
13. They ſhall take care to have in the church a large 
bible, book of common prayer, book of homilies, a font of 
ſtone, a decent communion table, with proper coverings, 
the ten commandments ſet up at the eaſt end, and other 
choſen ſentences upon the walls, a reading deſk, and pulpit, 
and cheſt for alms; all at the charge of the pariſh, Can, 80, 
81, 82, 83, 84. 
Belle. 14. They ought to keep the keys of the belfrey, and to 
take cate that the bells be not rung without good cauſe, to 
be allowed by the miniſter and themſelves. Can. 88. 
Regiſter, 15, They ſhall have a box, wherein to keep the regiſter, 
with three locks and keys, two keys to be kept by them, 
and one by the miniſter ; and every ſunday they ſhall ſee 
that the miniſter enter therein all chriſtnings, weddings, 
and burials that have been the week before; and at the 
bottom of every page, they ſhall (with the miniſter) ſub- 
ſcribe their names. And they ſhall, within a month after 
March 25. yearly, tranſmit to the biſhop a copy thereof for 
the year before, ſubſcribed as above. 
And ſuch regiſter, being carefully preſerved, is good evi- 
gence ; and the ſalſiſying of it is puniſhable at the common 
Taw. Git). 229. 
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16. They ſhall, at the charge of the pariſh, with the Communion, 
advice and direction of the miniſter, provide bread and 
wine againſt the communion, Can. 20. 

17. They (or the overſeers) ſhall levy the penalty of 51, Incumbent, 
for an incumbent not reading the common prayer once a 
month. 13 C14 C. 2. c. 4. 

18. They ſhall collect money on charity briefs, on pain Charity briefs. 
of 201. 4 An. c. 14. 

19. They ſhall not ſuffer any ſtrangers to preach, but Strange 
ſuch as ſhall appear qualified on ſhewing their licence; and N 
they ſhall ſee that ſuch preachers regiſter or ſubſcribe their 
names in a book to be kept for that purpoſe, with the day 
when' they preached, and the biſhop's name who granted 
the licence. Can. 50, 52, 

20. They ſhall, on certificate from the miniſter, apply Burving in 
to the magiſtrates, for conviction of offenders in not bury- len. 
ing in woollen. 30 C. 2. c. 

21. Perſons who murder themſelves, or die excommu- Perſons denied 
nicated, are denied chriſtian burial z and therefore the riſtian burial, 
churchwardens are not to ſuffer them to be buried in the 
church or church yard, without ſpecial licence from the 
| biſhop. - Degge 183. 

22, They ſhall levy the penalties for eating fleſh on fiſh Eating flefh on 
days. 5 El. c. 5. alk days. 

23. They (or the conſtable) ſhall levy the penalty for Unlicenſed ale- 
keeping an unlicenſed alehouſe. 3 C. c. 3. * 

24. They ſhall receive the penalties for ſervants, la- Gaming, 
bourers, apprentices, or journeymen gaming' in publick 
hou ſes. 30 G. 2. 4,24. 

25. They ſhall receive the penalties for tipling and drun- Prunkennefs, 
kenneſs. 4 F. c. 5. 21 FJ. c. 7. 

26. They (or the conſtable) ſhall levy the penalty for ſuf- Suffering tipling. 
fering tipling. 1 F. c. 97 | 

27. They ſhall receive the penalties for hawking ſpiri- Spiritwows 
tuous liquors. 9 G. 2. c. 23. | VE 

28. They (or the overſeers) ſhall Jevy the penalty for ſel- Corn. 
ling corn by a wrong meaſure, 22 C. 2. c. 8. 

29. They (or the overſeers) ſhall receive the penalties, Butter and 
relating to butter and cheeſe, 1 3& 14 C. 2. c. 26. Cheeſe, 

30. They, and the overſeers, ſhall diſtribute amongſt Foreign cattle, 
-x poor foreign cattle imported, forfeited, and killed. 32 

2. . 2. 

31. They (or the overſeers) ſhall levy the penalties re- Weights and 
ng to weights and meaſures. 16 C. c. 19. 22 C. 2. * 
248 

32. They ſhall carry hawkers and pedlars trading with- Peukers ag 
out licence, before a juſtice of the peace. ꝗ & 10 M. c. 27. pedlars. 


* 33. They 
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Militis. 33. They ſhall provide cheſts wherein to lock up the 
arms, clothes, and accoutrements of the militia. 30 G. 2. 
c. 25. 

County rate. => They (or the overſcers) ſhall pay to the high con- 
ſtables the general county rate, out of their money col- 
lected for the poor. 12 G. 2. c. 29. 

Servants firing 35. They ſhall receive the penalty for ſervants careleſly 

. firing houſes, 6 An. c. 3r. 

Tracing bares. 36. They ſhall receive the penalties for tracing hares in 
the ſnow (and other game penalties.) 1 F. c. 27. 

Surveyors of the 37. They ſhall join with the conſtable and ſurveyor of 

highways. the highways in chuſing and returning new ſurveyors, 


3 M. . 12. 


VI, Of preſentments ; and therein concerning fideſmen 


or aſſiſtants. 


Cath to preſent, I. Churchwardens by their oath are to preſent or certiſy 
to the biſhop, or his officer, all things preſentable by the 
eccleſiaſtical laws, which relate to the church, miniſter, 
and pariſhioners, 

Book of articles. 2. The articles delivered to them for their direction, are 

| for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer. 

Statute preſent- 3. There are alſo ſeveral things which they are bound to 

ments. preſent by act of parliament ; as tipling or drunkenneſs by 
the ſtatute of 4 J. c. 5. recuſants by 3 J. c. 4. 

When to preſent, 4. They may preſent as often as they pleaſe, but ſhall not 

| be obliged above once a year where it hath ſo been uſed, and 
not above twice any where, except it be at the biſhop's viſi- 
tation. Can. 116, 117, : EIS 

Fee for taking in 5. For the preſentments of any church or chapel for one 

preſentments. d 

3; year, the regiſter ſhall have only 4d. Can. 116, 

ci Ea may 6. The miniſter may preſent where the churchwardens 

pretent, ; 
neglect. Can. 113. But ſuch preſentment ought to be upon 
oath, 2 Vent. 42. 1 

Sideſmen. 7. In larger pariſhes, there are officer called ſideſmen 
(anciently ſynodſmen, otherwiſe called queſtmen) to aſſiſt 
the churchwardens in their enquiries and preſentment of of- 
fenders: They ſhall be choſen yearly in Eaſter week by the 

miniſter and. pariſhioners, if they can agree; if not, by the 
biſhop. Can. o. | I 

Sideſman's oath. 8. The ſideſman's oath, ſaid to have been agreed on by 
the civilians and common lawyers, is this; | 
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Churchwardens, 


& You ſhall ſwear, that you will be aſſiſtant to the | 
C churchwardens in the execution of their office, ſo far as 


e by law you are bound: So help you god.” Gil}. 242. 


9. Whereas churchwardens are ſworn, and minifters Preſentment on 
charged, to preſent as well crimes and diſorders, as alſo the mm⁰n⁰ lame. 
common fame which is ſpread abroad of them, whereby 
they are ſometimes troubled by the delinquents or their 
friends; all judges both eccleſiaſtical and temporal are (by 
the 115th canon) admoniſhed and exhorted, as they regard 
and reverence the fearful judgment ſeat of the higheſt judge, 
that they admit not in any of their courts any ſuit againſt 
churchwardens or miniſters for any ſuch preſentments ; con- 
ſidering that they tend to the reſtraint of ſhameleſs impiety, 
and that the rules of charity and government do preſume 
that they did nothing therein of malice, but for the diſcharge 
of their conſciences. 


; But as common fame is often falſe, and as it is better 
: that ten offenders ſhould eſcape than one innocent perſon 
, ſuffer, and as the above canon ſuppoſes that an ation may 
| be brought for ſuch preſentment; it ſeemeth good to uſe cau- 
* tion in this matter, unleſs the offence be very notorious. | 
* VII. Their accounting. 
y 1. At the end of the year, or within a month after at vypen to ac- 
l moſt, they ſhall before the minifter and pariſhioners (at a count. 
0 


| veſtry) give up a juſt account of ſuch money as they have 
nd received, and alſo what particularly they have beſtowed in 


li- reparations, and otherwiſe, for the uſe of the church; and 
ſhall deliver up to the pariſhioners the money and pariſh 

joy goods in their hands, to be delivered over by them to the 

ba next churchwardens by bill indented. Can. 89. 

c 


| 2; And if they refuſe, they may be preſented at the next Se ac 
pou viſitation by the new churchwardens; or any of the pariſh „ ; 


that are intereſted may by proceſs call them to account be- 


fore the ordinary; or the ſucceeding churchwardens ma 
fiſt have a writ of account at common Jaw, And if they have 
of- diſdurſed more than they have received, the ſucceeding 
the churchwardens ſhall pay what is due to them, and account 
7 the it among their diſburſements, 1 Ralls Abr. 121. 
3. If the cuſtom of the pariſh is, for a certain number Accounting to 2 

n by of perſons to have the government thereof, and the account ſelect very. 

is given up to them; the cuſtom is a good cuſtom, and the 
| account given to them a good account. 6/242. 
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1 Vouchers. 4. Mr. Barloto ſays, that for diſburſements of any ſum 
1 not above 40s. their own oath is held ſufficient proof; but 
for all ſums above, receipts muſt be produced. Barl. 105. 
But it may be more ſatisfactory if receipts be produced for 


1H all. 

; Allowance of 5. The allowance of the account may be by entring it = 
4 the account. in the church book of accounts, and having it ſigned by 3 
1 thoſe in the veſtry who allow the accounts. Barl. 105. evi 
1 Account allow- 6. When they have faithfully accounted, and their ac- ſha 

Wy Rand. count is allowed by the miniſter and major part of the pa- 75 
riſhioners preſent, it ſhall not afterwards be in the power of ; 
any to make them account again; unleſs ſome fraud in ag 

5 their account is afterwards diſcovered. Weed b. 1. c. 7. | ch 
0 E. 7 G. 2. Wainwright and Bagſbatv. The churchwardens the 
1 were cited into the court of Litchfield to account. They ble 
iy pleaded, that they had accounted at the veſtry according to faf 
| law. Which plea was rejected ; and thereupon a prohibi- ney 
| tion was granted: for the ordinary is not to take the account, tem 
he can only give a judgment that they do account; and to fice 


If what purpoſe ſhould they be ſent back, to. thoſe who have Cro 
f taken their accounts already. Str. 974, 1133. 


VIII. Their puniſhment on misbebaviour, 


Ehurchwardens I. If the churchwardens waſte the goods of the church, 


| committing the new churchwardens may call them to an account be- 
Is | "Oy fore the biſhop, or bring their action at common law, Read, 
[| Ch. Service. ] 
1 Pariſhioners may 2. And whereas many churchwardens and overſeers, and 
| — — other perſons intruſted to receive collections for the poor, 
Tt and other publick monies relating to the churches and pa- 
| riſhes whereunto they belong, do often miſpend the ſame, 7. 
to the prejudices of ſuch pariſhes, and of the poor, and 1 
| other inhabitants thereof ; and the pariſhioners, who are the 2. 
i | only perſons ſometimes who can make proof thereof, have | purv 
Þ not been allowed to be witneſſes againſt them: it is enacted, im wel 
If that in all actions to be brought in any court at Veſiminſter, perſo 
1 or at the aſſizes, for the recovery thereof, the evidence of | the u 
' the pariſhioners, other than ſuch as receive alms, ſhall be | the ſa 
1 taken and admitted. 3 V. c. 11. / 12. more 
Not anſwerable 3. But churchwardens are not anſwerable for indiſcre- 3. 
lor. indiſcietion. tion, but for deceit only, if they lay out more money than men 
is needful. Vocd b. 1. c. 7. | liame 
4. 
| have 
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IX. Their indemnity on doing their duty. 


283 


If any action be brought againſt any churchwardens, or, ple ces. 


perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 
may plead the general iſſue, and give the ſpecial matter in 
evidence; and if a verdict is given for them, or the plaintiff 
ſhall be nonſuit, or diſcontinue, they fhall have double coſts. 
7 Na. SOFT, 

In Kercheval's caſe, M. 8 Car. An action was brought 
againſt the churchwardens for a preſentment upon common 
fame of incontinency. Upon not guilty, it was found for 
the churchwardens, and moved that they might have dou- 
ble coſts: But it was reſolved, that this being merely eccle- 
ſaſtical, is not within this ſtatute; for that the ſtatute was 
never intended, but where they ſhall be vexed concerning 
temporal matters, which they ſhall do by virtue of their of- 
fice, and not for preſentments concerning matters of fame. 
Cro. Car. 285, 286. 


Clergy, 


I. Clergymen. 
II. Benefit of clergy. 


I. Clergymen. 


1. DV the 43 El. c. 2. Clergymen are liable to the poor Liable to the 
rates, for their glebe and tithe, Poor. 
2. And Mr, Hawkins ſays, clergymen are within the And to the bigh- 
purview of the ſtatutes relating to the repair of highways, s. 


in reſpect of their ſpiritual poſſeſſions, as much as any other 
perſons whatſoever in reſpect of any other poſſeſſions ; for 
the words are general, and there is no kind of intimation in 


the ſaid ſtatutes that any particular perſons ſhall be exempted 
more than others. 1 Haw. 204. 


3. And it ſeems to be now generally ſettled, that clergy- And to other 
men are liable to all publick charges impoſed by act of par- publick charges, 


liament, where they are not ſpecially excepted. 


4. No clergyman ſhall take to farm any lands (except he Shall no! farm, 


have not ſufficient glebe for the expences of his houſhold) ; 


on pain of 10 J. a month, half to the king, and half to him 
that (hall ſue, 21 H. 8. c. 13. 
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Spall not buy to 
fell again, 


5. No clergyman ſhall buy to ſel] again any cattle, 
corn, fiſh, wool, wood, victual, or any manner of mer- 
chandize z on pain of treble value, half to the king, and 
half to him that ſhall ſue : and the contract ſhall be void, 
2136-8 4-4 
Shall not keepa 6. No clergyman ſhall keep any tanhouſe, or any brew. 
* houſe but for his own houſe ; on pain of 10 l. a month, half 
e king, and half to him that ſhall ſue, 21 H. 8. c. 13, 
May be impri- 7. The ordinary may puniſh clergy men for incontinency, 
ſoned for incon- by committing them to ward or priſon by his diſcretion, 
tinency. 1H. 7. c. 4. 

Privilege againſt 8. A perſon, laying violent hands on a clergyman, may 
an affault. he puniſhed in the eccleſiaſtical court. 13 Ed. 1. Circum- 
ſpecte agatis. 9 Ed, 3. ff. 1. c. 3. 2 Int, 492. 
May have the . 9. Clergymen in holy orders may have the benefit of 
benefit of clergy Clergy a ſecond, or third time, or oftner. 2 H. H. 374, 
more than once. 375. | 
Shall not be 10. A clerk in holy orders ſhall not be burned in the 
burnt in the hand, but ſhall have the ſame privilege as if he had been 
Ns burned in the hand; and therefore ſhall not be drawn in que- 
ſtion in the eccleſiaſtical court to deprive him, or infli& 
any eccleſiaſtical cenſure upon him. 2 H. H. 389. 
Shall not ſerve II. To the intent that clergymen may the better diſ- 
temporal offices. charge their duty in celebration of divine ſervice, and not 
be intangled with temporal . buſineſs ; if any of them be 
choſen to any temporal office, he may have his writ to be 
diſcharged. 1 Int. 96. 
Shall not ſerve 12. Eccleſiaſtical perſons have this privilege, that they 
in war. ought not in perſon to ſerve in war, 2 Just. 4. 
Need not appear 13. Eccleſiaſtical perſons are not bound to appear at the 
at the torn. torn, or view of frankpledge. 52 H. 3. c. 10. 9 Ed. 2. 
c. 3. 2 ff. 4. 
Shall not be r- 14. No clergyman ſhall be arreſted in any church or 
reſted in the church yard, whilſt he attends to divine ſervice; on pain 
church. . "a . 3 
of impriſonment of the offender, and ranſom at the king's 
will, and gree to the party arreſted. 50 Ed. 3. c. 5. 
e.. : 
But the arreſt notwithſtanding (if not on a ſunday) is 
good in law. Malſon c. 34. p. 344. 
n 15. The body of a clergyman may not be taken by force 
taken on a ſta- Of any proceſs upon a ſtatute ſtaple, or ſtatute merchant. 
tute ſtaple. | 2 Inst. 4. 

16. If an action of treſpaſs, debt, account, or other 
action wherein proceſs of capias lies, be brought againſt a 
clerk in holy orders, and the ſheriff return that he is a cler- 
gyman benehced, having no lay fee in which he may be 
ſum noned, in this caſe the plaintiff cannot have a capias 7 

arrelt 


Nor on a capias. 


1 


arreſt his body, but a writ to the biſhop to compel him to | 
appear. 13 Ed. 1. c. 45. 2 Inft, 4. Degge 157. | 
17, If a perſon be bound in recognizance in the chan- Sheri ſhall oft 
cery, or in any other court, and he pay not the ſum at the * dr — 
day; by the common law, if the perfon had nothing but 
eccleſiaſtical goods, the recognizee could not have a /evar: 
facias to the ſheriff to levy the ſame of theſe goods, but the 
writ ought to be directed to the biſhop to levy the ſame of 
his eccleſiaſtical goods. 2 [nff. 4. | | 
18. A clergyman ſhall be amerced only according to his Shall not be | 
lay tenement, and not after the quantity of his ſpiritual be- ras be 
nefice. Magn. Chart. c. 14. Gif. 15. MI . 
19. Diſtreſſes ſhall not be taken by ſheriffs, or other of Piſtreſ not to ds 
the king's miniſters, in the inheritance of the church where- _ on hes ſpi- 
with it was anciently endowed ; but otherwiſe it is of late, 
purchaſe. 9 Ed. 2. c. 9. 2 Inft. 4. Gil}. 18. | 
20. A clergyman is not bound to pay tolls or other like Shall not pay toll 
cuſtoms, for his eccleſiaſtical goods; and if he be moleſted 9 Mis fpiritunt 
therefore, he may have a writ for his diſcharge. 2 /t. 4. . 
Gib. 21. 
And this not only for all the goods and merchandizes of 
clergymen gotten upon their church livings, but alſo for all 
goods and merchandizes by them bought, to be ſpent upon : 4 
their rectories and church livings. Degge 153. 
21. Lord Coke, in his readings on the Magna Charta, obfervaties 
fays thus; „True it is, that eccleſiaſtical perſons have 
more and greater liberties than other of the king's ſub- 
jets, wherein to ſet down all would take up a whole 
volume of itſelf, and to ſet down no example agreeth not 
with the office of an expoſitor; therefore ſome few ex- 
amples ſhall be exprefled, and the ſtudious reader left to 
obſerve the reſt as he ſhall read them in our books, and 
other authorities of law.” And the inſtances he gives, 
are chiefly thoſe which are mentioned above ; nevertheleſs 
I do not find any author fince his time, who hath ſaid what 
are thoſe other many and great privileges of the clergy ; but 
the authors do generally adhere to theſe particular inſtances, 
probably as being ſupported by ſo great an authority : Other 
privileges have been aboliſhed, ſince his time, by acts of 
parliament, and the adjudications of the temporal courts ; 
and others perhaps loſt by diſuſe; and poſlibly ſome of the 
inftances above mentioned would have been gone likewiſe, 


or not looked upon as of ſo much authority, if they had 
not been vouched by Lord Cake, 
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"4 II. Benefit of clergy. 

it J. Original of the benefit of clergy. 3 

| II. By what perſons it may be demanded. | el 

+ III. In what caſes it may be demanded. | 1 

f IV. At what time it muſt. be demanded. u 

V. Effect of clergy allowed. " 

b 

1. Original of the benefit of clergy. th 

vo ' fo 
Þ Original of the Nciently princes and ſtates, converted to chriſtianity, 
by. nn. in favour of the clergy, and for their encouragement 

1 in their offices and employments, and that they might not tre 

; be ſo much intangled in ſuits, did grant to the clergy very 5 
| bountiful privileges and exemptions ; and particularly, an 
| exemption of their perſons from criminal proceedings, in 
is ſome capital caſes before ſecular judges ; which was the true 

| original of the benefit of clergy. | 

The clergy increaſing in wealth, power, honour, num- to 1 

ber, and intereſt, afterwards ſet up for themſelves; and int 

| that which they obtained by the favour of princes and ſtates wet 

„ at firſt, they now began to claim as their right, and a right forr 

J of the higheſt nature, namely, by the law of god; and by tak 

their canons and conſtitutions endeavoured, and in ſome in þ 

places obtained, vaſt extenſions of theſe exemptions both 2 

with regard to the perſons concerned, to wit, not only to dene 

perſons in holy orders, but alſo to all that had any kind of won 

| ſubordinate miniſtration relative to the church; and like- man 

| wiſe in reſpect of the cauſes, exempting as far as they of t. 

could all cauſes of clergymen, as well civil as criminal, man 

from the juriſdiction of the ſecular power, and wholly ſub- 3 

ordinating them immediately and only to the eccleſiaſtica!l ſhall 

| juriſdiction, which they ſuppoſed to be lodged firſt in the Ball 

FL. pope by divine right and inveſtiture from Chriſt, and from 2 

| the pope ſhed abroad into all ſubordinate and eccleſiaſtical Þ been 

1 juriſdiction. | the ſa 

1 And by this means they endeavoured, and in ſome king- ; 

'F doms and for ſome ages obtained, that there was a double (unlef 

F ſupreme power in every kingdom ; the one eccleſiaſtical, brawr 

F abſolute, and independent upon any but the pope, over ec- a T. 

f cleſiaſtical men and cauſes; and the other ſecular, of the 6, 

| king, or civil magiſtrate. | mark 

But this claim of exemption, altho' it obtained much in cord t 

this kingdom, jet grew fa burdenſome, that it was from tollow 

| time 0 
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time to time qualified and abridged by the civil power, ſome- 
times by acts of parliament taking it away in ſome caſes, 
ſometimes by the interpretation and conſtruction of the 
Judges, and ſometimes by the contrary uſage of the king- 
dom: for eccleſiaſtical canons never bound in England, far- 
ther than they were received, and ſo had not their autho- 
rity from their own ſtrength and obligation, but from the 
uſages and cuſtoms of the kingdom that admitted them, and 
only ſo far forth as they were ſo admitted. 

And therefore if they were indicted in cafes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
there the privilege of clergy was not allowed; and there- 
fore not in indictments of treſpaſs or petit larceny, 

Alſo it was not allowed them in high treaſon. 

But, at the common Jaw, in all caſes of felony or petit 
treaſon, clergy was allowable, excepting two, inſidiatores 


viarum, & arſon, 2 H. H. 323—330. 
II. By what perſons it may be demanded. 


Who may de» 
mand it. 

1. By a favourable interpretation of the ſtatutes relatfng others beſides 
to the benefit of clergy, not only thoſe actually admitted clerg men. 
into ſome inferior order of the clergy, but alſo thoſe who 
were never qualified to be admitted into orders (which was 
formerly tried by putting them to read a verſe) have been 
taken to have a right to this privilege, as much as pet ſons 
in holy orders. 2 Haw, 338. 

2. But by the common law, a woman could not have the Women. 
benefit of clergy : but now by the ſtatute of 3 W. c. . a 
woman convicted or outlawed for any felany, for which a 
man might have his clergy, ſhall upon praying the benefit 


of that ſtatute, be ſubject only to ſuch puniſhment as a 
man would be in the like caſe. 


3. A perſon convicted of hereſy, a Jew, or a Turk, Hereticks, Jews, 


ſhall not have their clergy ; but a perſon excommunicate Tur, perſons: 
ſl. . F excommunicate. 
Mall have his clergy, 2 H. H. 373. 


4. Alſo every perſon (not being within orders) who hath Perſons having 
been once admitted to his clergy, ſhall not be admitted to bad clergy once. 
the ſame a ſecond time. 4 H. 7. c. 13. 

5. And if he is convicted of murder, he ſhall be marked Burning in the 
(unleſs he is a peer, 2 II. H. 376) with an M, on the OR 
brawn of the left thumb; and if for any other felony, with 
S-L5::.44. 7.6 34: 

6. But he ſhall not be ouſted of his clergy, by the bare Burning not a 
mark in his hand, or by a parol averment, without the re- eee. prove 
cord teſtifying it, or a tranſcript thereof according to the rengy et 
tollowing ſtatutes, 2 H. H. 373. 


1 
| 
5 
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Conviction how 7. By 34 35 H. 8. c. 14. The clerk of the crown, 
to be certified. or of the peace, or of aſſize, ſhall certify a tranſcript briefly 
of the tenor of the indictment, outlawry, or conviction, 
and attainder, into the king's bench in 40 days : And the 
clerk of the crown, when the judges of aſſize, or juſtices 
of the peace write to him for the names of ſuch perſons, 
ſhall certify the ſame with the cauſes of the conviction or 
attainder. 5 
How it may be 8. Another method is given by the 3 V. c. 9. which 
otherwiſe certi- enacts, that the clerk of the crown, clerk of the peace, 
f or clerk of aſſize, where a perſon admitted to clergy ſhall 
be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf, certify a tranſcript briefly and 
in few words, containing the effect and tenor of the indict- 
ment and conviction, of his having the benefit of clergy, 
and the addition of the party, and the certainty of the fe- 
lony and conviction, to the judges where ſuch perſon ſhall 
be indicted for any ſubſequent offence, /. 7. 
How tried whe- 9. Alſo it ſeems, that if the party deny that he is the 
ther he ie the ſame perſon, iſſue muſt be joined upon it, and it muſt be 
eme perſon. found upon trial that he is the ſame perſon, before he can 
be ouſted of clergy. 2 H. H. 373. 


TIT. In what caſes it may be demanded. 


Formerly allow. 1, By the 25 Ed. 3. fl. 3. c. 4. All manner of clerks, 

& in all felonics. yyho ſhall be convicted before the ſecular judges, for any 
treaſons or felonies, touching other perſons than the king 
himſelf, ſhall have the privilege of holy church. 

But not in tre- 2, Clergy was never allowed in this nation, in caſes of 


fon or petit lar- high treaſon, nor is it allowed on indictments of petit lat- 


ceny. ceny or treſpaſs; but by the above recited act, clergy was 


allowed in all treaſons and felonies, except treaſon againſt 
the king: So that after this ſtatute, the benefit of clergy 
might be pleaded and allowed in all other treaſous and felo- 
nies. Hale's Pl. 230. 2 H. H. 320. 
Clergy taken 3. Conſequently, wherever clergy is not allewable in 
away by ſtatutes. any other caſes, it is taken away by ſome ſubſequent act ot 
parliament, Hale's Pl. 230. 
Allowed in nw 4, Conſequently, where a new felony is made by an act 
felonies, unleſs of parliament, clergy is to be allowed, unleſs expreſly taken 
expreſly taken i 
away, away by ſuch ſtatute. Hales Pl. 230. 
And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes, regularly in other 
caſes, clergy is allowable ; as it it take away clergy in cale 
the party be convicted by verdict, yet he ſhall have his clergy, 
if he ſtand mute. 2 H. H. 235, 
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But this is in part remedied by the 3 V. c. q. which 
enacts, that if any perſon be indicted of any oftence, for 
which by virtue of any former ſtatute he is excluded from 
clergy, if he had been convicted by verdict or confeſſion; 
if he ſtand mute, or will not anſwer directly, or challenge 
peremptorily above 20 of the jury, or be outlawed, he ſhall 
not be admitted to his clergy. /. 2. But this extends not 
to appeals, nor to offences made felonies by ſubſequent ſta- 
tutes. 2 Haw, 348. | 

But if the ſtatute enaQs generally, that it ſhall be felony 
without benefit of clergy, or that he ſhall ſuffer as in caſe 
of felony without benefit of clergy, this excludes it in all 
circumſtances, and to all intents. 2 H. H. 335. 

5. It follows further, from what hath been ſaid, that in Therefore where 
all caſes where an act of parliament ouſteth clergy, in caſe . ay _ 
of any felony, the indictment muſt preciſely bring the party ment mutt bring 
within the caſe of the ſtatute ; otherwiſe, altho” poſſibly the che offence wich- 
fact itſelf be within the ſtatute, and it may ſo appear upon the * Ktate, 
evidence, yet if it be not ſo alledged in the indictment, the 
party, tho' convict, ſhall have his clergy, 2 H. H. 336. 

But altho' the caſe be ſo laid in the indictment, that it 
comes within the ſtatute, to exempt the priſoner from cler- 
gy, yet if upon the evidence it fall out, that tho' it be a 
felony, yet it is not ſo qualified as laid in the indictment, 
the jury ought to find him guilty of the felony ſimply, but 
not as to the matter laid in the inditment, and thereupon 
the priſoner ſhall be admitted to his clergy ; and this is 
commonly done. 2 H. H. 336. 7 

6. But if the offence was capital at the common law, Indictment on 4 
and a ſtatute only excludes it from clergy ; the indictment 3 e 
in ſuch caſe need not conclude again/? the form of the ſta- an oF: ce 80 
tute, becauſe the ſtatute doth not alter the nature of the was felony at 
offence, but leaves it to its proper judgment, and only takes mon law. 
away a perſonal privilege of exemption from ſuch judgment. 

2 Haw. 342. | 

7. Furthermore, from what hath been obſerved above, Acceſſary. 
it follows, that where an act taketh away clergy from the 
principal, and faith nothirig of the acceſſary; the acceſſaries 
as well before, as after, ſhall have their clergy. 11 Ce. 37. 

Paulter's caſe, 


IV. At what time it muſt be demanded. 


1. By the ancient common law, the benefit of clergy To be demandes 
was demanded as ſoon as the priſoner was brought to the bar, convxrons 
before any indictment or other proceeding againſt him; 
but this was found a great inconvenience to the priſoner, 

Vox. I. U becauſe 
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becauſe poſſibly he might have been acquitted of the felony; 
or if not, yet in caſe of an inqueſt of office, he loſt his 
challenges to ſuch inqueſt, and yet upon ſuch inqueſt found, 
he forfeited his goods, and the profits of his lands; and 
therefore Priſot Ch. J. with the advice of the other judges, 
in the reign of H. 6. for the fafety of the innocent, would 
not allow the priſoner the benefit of clergy before he had 
pleaded to the felony, and (having the benefit of his chal- 
lenges and other advantages) had been convicted thereof: 
which courſe hath been generally obſerved ever ſince. 2 1nft, 
164. 2 H. H. 378. | 

May be allowed 2. And this benefit of clergy may be allowed by the 

tho" not de- court in diſcretion, tho' the party challenge it not. Hal”; 

N Pl. 239. 


J. Effect of clergy allowed. 


Perſons having . Perfons admitted to their clergy, may be continued 


their clergy may . . . 
be contit e in in priſon as a further puniſhment, not exceeding one year. 


gaol. 18 El. A 
_—_ tranſ- 2. And by 4 G. c. 1x. Perfons convicted of offencez 


within benefit of clergy (except receivers and buyers of 
ſtolen goods) may, inſtead of being whipped and burnt in 
the hand, be tranſported for ſeven years. 


Shall forfeit 3. A perſon admitted to his clergy, forfeits all his 
their goods. goods that he hath at the time of the conviction. 2 H. 
| H. 388. 


But not lands. 4. But prefently upon his burning in the hand, he 
ought to be reſtored to the poſſeſſion of his lands, and 
from thenceforth to enjoy the profits thereof. 2 H. H. 

88. | 

Eredit reſtored, . : 5. Alfo, it reſtores him to his credit; and conſequently 
enables him to be a good witneſs, 2 Haw. 364. 

AQtionable to 6. And it is holden that after a man is admitted to his 

call him ſelon. clergy, it is actionable to call him felon ; becauſe his offence 
being pardoned by the ſtatute, all the infamy and other 
conſequences of it are diſcharged, 2 Haw. 365. 
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Clerk of the peace; 


1. TH E cuftos rotulorum ſhall appoint an able and ſuf- b WP” 
ficient perſon, reſiding in the county or diviſion, 
to Execute the office of clerk of the peace, by himſelf or 
his ſufficient deputy (to be allowed of by the faid cuſtas ro- 
tulorum, 37 H. 8. c. I.); and to take and receive the fees, 
profits, and perquiſites thereof, for ſo long time only as 
ſuch clerk of the peace ſhall well demean bimſclf in his 
ſaid office. 1 V. c. 21. 
2. But the cu/tos rotulorum ſhall not ſell the place of clerk Oꝶce not to by 
of the peace, or take any bond or other aſſurance, to re- ſold, 
ceive any reward, fee, or profit, directly or indirectly, to 
him or to any other perſon for ſuch appointment ; on pain 
that ſuch cu/tos rotulorum ſelling, and ſuch clerk of the peace 
buying, ſhall be diſabled to hold their reſpective places, and 
ſhall each forfeit double value of the tlling given, to him 
who ſhall ſue. 1 V. c. 21. J. 8. 
3. And every clerk of the peace, before he enters upon Oath, 


the execution of his office, ſhall in open ſeſſions take the 
oath following: 


I A. B. do ſwear, that I have not, nor will pay any 
ſum or ſums of money, or other reward whatſoever, 
nor given any bond or other aſſurance to pay any money, 
fee, or profit, directly or indirectly, to any perſon or 
perſons whomſoever, for ſuch nomination and appoint- 


„ ment: So help me god.” 1 . c. 21. .. 8. 


4. He ſhall moreover take the oaths of allegiance, ſupre- Qual ing. 
macy, and abjuration, and perform the other requiſites, as 
other perſons who qualify for offices. 


5. No clerk of the peace, or his deputy, ſhall act as ſo- Not to act as 
licitor, attorney, or agent, or ſue out any proceſs at Ap ſolicitor, 
general or quarter ſeſßons, wheja he ſhall execute the of} 
of clerk of the peace or deputy ; on pain of 50 J. to him 
who ſhall ſue in 12 months, with trebje coſts. 22 C. 2. 

c. 46. . 14 

* be. clerk of the peace ſhall certify into the king's s Shall certify out- 
bench, the names of ſuch as be outlawed, attainted, or con- lawriez. 
victed of felony. 34 & 35 H. 8. c. 14. 

7. He ſhall deliver to the ſheriff, within ten days af- Shall deliver 
ter Sep. 29. yearly, a perfect eſtreat or ſchedule of all fines, 2 Cn 
and other forfeiture in ſeffions, 22 U 2. . 22. 8 
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cxchequer. 


Clerk ok the peate. 


8. And ſhall alſo yearly, on or before the ſecond Mon- 


eftreats into the day after the morrow of all ſouls, deliver into the court of 


exchequer a perfect duplicate, certificate, and eſtreat of all 


ſuch eſtreats and ſchedules delivered to the ſheriffs; on pain 
of 501. half to the king, and half to him that ſhall ſue, 22 
S 23C. 2. c. 22. . 8. And moreover he may be amerced 


for the ſame, by the barons of the exchequer. 3 G. 


„ 


Upon oath, 


Penalty of con- 
cealing fines, 


Fees. 


9. And he ſhall, upon delivery of the ſaid eſtreats into the 
court of exchequer, take the following oath, to be admi- 
niſtred by one of the barons; 


& You ſhall ſwear, that theſe eſtreats, now by you de- 
cc livered, are truly and carefully made up and examined, 
and that all fines, iſſues, amerciaments, recognizances, 
<« and forfeitures, which were ſet, loſt, impoſed, or for- 
6 feited, and in right and due courſe of law ought to be 
<« eſtreated in the court of exchequer, are, to the beſt of 
« your knowledge and underſtanding, therein contained; 
« and that in the ſame eſtreats are alſo contained and ex- 
<< prefled, all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any wil- 
« ful or fraudulent diſcharge, omiſſion, miſnomer, or de- 


& fect whatſoever.” 4& 5H. c. 24. J. 5. 


La 
oo 


10. And if he ſhall ſpare, take off, diſcharge, or conceal 
any ſuch fine or forfeiture, unleſs it be by rule of court, he 
ſhall forfeit treble value, half to the king, and half to him 
that ſhall ſue; and ſhall alſo forfeit his office, and be inca- 
pable to be employed in any office where the revenue is con- 
cerned, 22 C23 C. 2. c. 22, ſ. . 

11. The clerk of the peace is not bound to enter judg- 
ment, or the like, at the ſuit of any, without having the 
fee due for the ſame ; but if the court order any thing with- 
out ſuit of another, to wit, ex icio, there he ought to en- 
ter the ſame without having any fee for the entring there- 
of, Crom. 159, 

Alſo Mr. Crompton ſays, he ſhall have for every recogni- 
Zzance of the peace taken in court 25. and for every releaſe 
of the peace there 2 5. and for proceſs awarded againſt any 
to find ſurety of the peace 25, Crom. 160. 

And by 10& 11}, c. 23. he ſhall have only 25. for 
drawing an indictment of felony ; and if it is defeCtive, he 
ſhall draw a new one gratis, on pain of 51, with full coſts, 
to him that ſhall ſue. /. 7, 8. 
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His fees alſo in divers other caſes are ſpecially limited by 
act of parliament; and it ſeemeth to be one of the deſide- 
rata in the juſtices law, that the clerk of the peace his fees 
are not aſcertained in all inſtances, even as thoſe of the 
other clerks to juſtices of the peace by the ſtatute of the 
26 G. 2. c. 14. And withal it might be requiſite to inſert 
in the table to be agreed on for that purpoſe, by whom the 
ſame ſhall be paid in the ſeveral inſtances reſpectively, and 
what ſhall be the courſe of recovering the ſame on non- 
payment. 

12. If anyclerk of the peace ſhall miſdemean himſelf in ny be digptacea 
the execution of his office, and thereupon a complaint and for milbehayiour, 
charge in writing of ſuch miſdemeanor ſhall be exhibited 
againſt him, to the juſtices in ſeſſions, the ſaid juſtices may, 
on examination and due proof thereof openly in the ſaid 
ſeſſions, ſuſpend or diſcharge him from the ſaid office; and 
in ſuch caſe, the cuts rotulorum ſhall appoint another able 
and ſufficient perſon, reſiding in the ſaid county or divi- | 


— — TI — ren 


ſion, to be clerk of the peace. And in caſe of refuſal or 
neglect to make ſuch appointment, before the next general 1 
quarter ſeſſions, the juſtices in ſeſſions may appoint one. Wi | 
. 1 

His duty in other matters is interſperſed where it falls in ' 
amongſt the other titles of this book. ? 


Appointment of a clerk of the peace; on the 37 H. 8. 
c. 1. G 1 6 2t- 


133 as the office of clerk of the peace for the county 
of 


is now void, by the death of ————gentle- 
man, late clerk of the peace for the ſaid county ; Know all men 
by theſe preſents, that J cuſtos rotulorum of the county 
aforeſaid, do hereby nominate, elect, appoint and aſſign C. P. 
gentleman, an able and ſufficient perſon, inſtructed and learned 
in the laws of England, and reſiding in the ſaid county, to be 
clerk of the peace for the ſaid county ; to hold, execute, and 
enjoy the office of clerk of the peace for the county aforeſaid by 
himſelf or bis ſufficient deputy ; and to take and receive the ſees, 
profits, and perquiſites thereof, ſo long as he ſhall well, juſtly, 
and honeſtly demean himſelf in his ſaid office. In witneſs 


whereof I the ſaid —have hereunto ſet my band and ſeal, | 
the =— day of in the. r —. ö 
| : > | 

Clipping money, See Coin, | 


Clockmaking. See Servants, 
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Setting on ſire. 


Drowning. 


Meaſure, price 


and duty Gil 


coals. 


Cloth and clothiere. Sce TWIoollen Manu⸗ 
fatures. 

Coaches and chairs. See Exciſe and Hackney 
coaches. 


Coals and coalpits. 


I, Y the 10G. 2. c. 32. If any perſon ſhall wilfully 

and maliciouſly ſet on fire any mine, pit, or delph 
of coal or cannel coal; he ſhall be guilty of felony without 
benefit of clergy. 

2. And by 13 C. 2. c. 21, If any perſon ſhall divert or 
convey any water into any coal work, with deſign to deſtroy 
or damage the fame ; he ſhall pay to the party grieved treble 
damages with coſts. 

3. There are many regulations by ſeveral ſtatutes, con- 

erning the weights, meaſures, and prices of coals, eſpe- 
cially in and about London, and alſo concerning the duties 
thereupon, which not being of general concern, I ſhall but 
juſt mention the ſtatutes, referring thereunto thoſe who are 
more particularly concerned. 

Statutes concerning the meaſures and prices of coals, and 
regulating the coal trade in genera], are, 

o i. 5. . id. 236 $6. $0 

009-17 C] 2. . 2, 46. P 

20 0. 2. . I. 2; & T3 

. 10, 177 $. © 38 

Q An. c. 28. 19 855 35. 

e. 17. 4217. #4 Be 

Statutes concerning the duties on coals ; 
. 9 . 33. 9% 
6 8 7 NV. c. 18. 11 „ 
9 & 10 c. 13. 
005113. c 21. 
8 An. c. 4. 
9 An. c. 6. 


Cocoa nuts. See Extdiſe. 
Coffee. See Exciſe. 
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For matters common to this with other treaſons, 
ſee title Treaſon, 


I. * 5 in French, ſignifieth a corner, and from thence 0;;;jna of the 
hath its name (according to Lord Cote); becauſe in wore. 

ancient time money was ſquare with corners, as it is in 

ſome countries at this day. 1 1. 207. 

Others derive this word, which in the old French is writ- 
ten con; as alſo the Italian cania, and the Spaniſh cuno, 
from the Greek word x,, communis; becauſe money is the 
common mean or inſtrument of traffick. 

But theſe derivations are too artificial. The word doth 
properly ſignify a wedge, as the Latin cuneus; and hath a 
verb belonging to it in the ſeveral languages: and is tranſ- 
lated to lawful money ; either from the form of a wedge 
ingot or lingot (/zmguetta) in which bullion was tranſported 
from all antiquity ; or elſe from the inſtrument, a wedge 
or Chiflel, with which in trade, theſe lingots were occa- 
ſionally cut to the weight required, as they are at this day 
in the Eaſt Indies, with ſheers. 

2. The legitimation of money, and the giving it its de- Value of coin, 
nominated value, is one ſpecial part of the king's preroga- 
tive. 1 H, H. 188. 

3. And the king may by his proclamation legitimate fo- Ieritiwating foe 
reign coin, and make it current money of this kingdom, . 
according to the value impoſed by ſuch proclamation, 1 
H. H. 192. 

And therefore both Engliſb money, coined by the king's 
authority, and foreign coin made current by proclamation, 
are within the denomination of lawful money of England. 

I Inſt. 207. | 

4. But only gold or ſilver coin, and not braſs or copper, Coppar coia, 
are within this denomination, I Haw. 42. 

And no perſon can be inforced to take in payment any 
money but of lawful metal, that is, of filver or gold: 

2 Inſt. 577. Except for ſums under ſix pence. 1 H. H. 
195. 

5. By the ſtatute of 25 Ed. 3. ff. 5. c. 2. it is made Counterfeiting 
treaſon to. counterfeit the coin of this realm : That is to the ci this 
lay, whether the perſon utter it or not. 3 78. 16. hg: 

Haw. 42. 

6. And if any perſon ſhall falſly forge and counterfeit any Counterfeiting 

ſuch kind of coin of gold 5 as is not the proper „ 
4 CO 


——— — õ — 
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coin of this realm, and ſhall be current therein by the king's 

conſent; he, his counſellors, procurers, aiders and abettors, 

ſhall be guilty of high treaſon. 1 Mar. fel. 2. c. b. 

By the 5 El. c. 11. Clipping, wathing, rounding, 
or filing, for lucre or gain, any the proper coin of this 
realm or the dominions thereof, or of any other realm cur- 
rent within this realm by proclamation, ſhall be adjudged 
treaſon in the offenders, their counſellors, conſenters, and 
aiders. 
impairing, dimi- 8. And by the 18 El. c. 1. If any perſon ſhall, for Jucre 
nitung, fality- or gain, by any art, ways, or means, impair, diminiſh, 
* falſify, ſcale, or lizhten the proper coin of this realm, or 

any the dominions thereof, or the coin of this realm al- 
lowed to be current at the time of the offence committed, by 
the king's proclamation 3 he, his counſellors, con ſenters, 
and aiders ſhall be guilty of treaſon. 

aging. 9. And if any perſon (not employed in the mint) ſhall 

mark on the edges any the current coin of this kingdom; 
or, if any perſon whatſoever ſhall mark on the edges: any of 
the diminiſhed coin of this kingdom, or any counterfeit 
coin reſembling the coin of this kingdom, with letters or 
grainings, or other marks or figures like unto thoſe on the 
edges of money coined in the mint ; he, his counſellors, 
procurers, aiders, and abettors ſhall be guilty of high trea- 
ſon. 8& 9 VM. c. 26, ſ. 3. Proſecution to be in fix 
months. 1 An. f. 1. c. 9. 

Co vuring, 10. Alſo, if any perſon ſhall colour, gild, or cafe over 
with gold or filver, or with any waſh or materials pro- 
ducing the colour of gold or ſilver, any coin reſembling any 
the current coin of this kingdom, or any round blanks of 
baſe metal, or of coarſe gold or coarſe ſilver, of a fit ſize 
and figure to be coined into counterfeit milled money, re- 
ſembling any the gold or ſilver coin of this kingdom; or if 
any perſon ſhall gild over any filver blanks of a fit ſize and 
figure to be coined into pieces reſembling the current gold 
coin of this kingdom; he, his counſellors, procurers, aide rs, 
and abettors ſhall be euilty of high treaſon, 8& 9g VF. c. 26. 
J. 4. Profecution to be in three months. 7. 9. 

And by the 15 & 16G, 2. c. 28. If any perſon ſhall 
waſh, gild, or colour any lawful or counterteit ſilver coin 
called a ſhilling or fixpence, or add to or alter the impref- 
ſion, or any part thereof, on either fide, with intent to 
make ſuch ſhilling or ſixpence reſemble a guinea or half gui- 
nea or {hall any way alter or colour halfpenics or farthings, 
with intent to make them reſemble a ſhilli ing or ſixpence; 
he, his counſellors, aiders, and abettors ſhall be guilty of 
high treaſon, P roſecution to be in {ix months. 


Clipping, waſh- 
ing. filing, 
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11. Lord Hale, ſpeaking of copper halfpence and far. Counterfeiring 


things, makes it a quæry, whether the counterfeiting of 
them be not treaſon within the ſtatute of 25 Ed. 3. but in- 
clines to the negative. 1 H. H. 195, 211, 212. 

And with this agrees the ſenſe of the legiſlature, in the 
ſtatute of 15 & 16G. 2. c. 28, which reciting that whereas 
the counterfeiting of the copper coin of this kingdom is only 
a miſdemeanor, and the puniſhment often very ſmall, there- 
fore enacteth, that if any perſon ſhall coin or counterfeit 
braſs or copper halfpence or farthings; he, his counſellors, 
aiders, and abettors, ſhall ſuffer two years impriſonment, 
and find ſureties for their good behaviour for two years 
more. /. 6. 

Nevertheleſs, experience aſſureth that this penalty is ſtill 
far too ſmall; for ſince the making of this act, counterfeit 
halfpence have abounded even more than they did before, to 
the great injury of trade, and vexation of the people: inſo- 
much that I have known in a common country church a 
dozen or fourteen bad halfpence, good for nothing, col- 
lected upon a common charity brief; which, at the ſame 
rate throughout the kingdom, is 250 J. loſs to the peti- 
tioners. Nay even the act itſelf may poſſibly have tended to 
defeat its own good deſign; for hereby the offenders are aſ- 
ſured (which before was in ſome ſort doubtful to them) that 
the crime is not treaſon nor felony. 


12, If any perſon ſhall falſly forge or counterfeit any ſuch Counterfeiting 
kind of coin of gold or filver, as is not the proper coin of coin not curcent, 


this realm, nor permitted to be current within this realm ; 
he, his procurers, aiders, and abettors ſhall be guilty of 
miſpriſion of high treaſon. 14 El. c. 3. 


13. If any perſon ſhall bring falſe money into the realm, Bringing in fil 


counterfeit to the money of England, knowing the ſame to 
be falſe, to merchandiſe or make payment, in deceit of the 
king and his people ; he ſhall be guilty of high treaſon, 
2863. #; $6 
Alſo, if any perſon ſhall bring from the parts beyond the 
ſea, any forged and counterfeit money like to the gold or 
ſilver coin of foreign realms, current in payment within 
this realm by the king's ſufferance and conſent, knowing the 
ſame to be falſe and counterfeit, to the intent to utter or 
make payment of the ſame within this realm, by merchan- 
dizing or otherwiſe ; he, his counſellors, procurers, aiders, 
and abettors ſhall be guilty of high treaſon. 1& 2 P. & 
11. 
Note ; "This muſt be brought from a foreign nation, and 
not from Ireland, or other place ſubject to the crown of 
2 | England; 
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Coinine preſs 
an2 tools. 


England; becauſe the counterfeiting there, is puniſhable by 
the laws of our king, as much as in England. 1 Haw. 43. 
14. If any preſs for coinage, ſhall be found in the cuſtody 
of any perſon (other than the officers of the mint), it ſhall 
be ſeized for the king's uſe; and every perſon in whoſe cuſ- 
tody ſuch preſs ſhall be found, ſhall ſorſeit 500 J. half to the 
king, and half to the informer. 7 & B M. c. 19. /. 4. 
And by 8 c. 26. No perſon, unleſs employed in 
the mint, ſhall knowingly make or mend, or begin or pro- 
ceed to make or mend, or aſſiſt in the making or mending 
of any puncheon, counter-puncheon, matrix, ſtamp, dye, 
pattern, or mould, of ſteel, iron, filver, or other metal, 
or of ſpaud, or fine founders earth, or ſand, or of any other 
materials whatſoever, in or upon which there ſhall be, or 
be made or impreſſed, or which will make or impreſs the 
figure, ſtamp, or reſemblance of both or either of the ſides 
or flats of any gold or ſilver coin, current within this king- 
dom ; nor ſhall knowingly make or amend, or begin or pro- 


ceed to make or mend, or aſſiſt in the making or mending 


of any edger or edging tool, inſtrument, or engine, not of 
common ule in any trade, but contrived for making of mo- 
ney round the edges with letters, grainings, or other marks 
or kgures reſembling thoſe on the edges of money coined in 
the mint; nor any preſs for coinage ; nor any cutting en- 
gine for cutting round blanks by force of a ſcrew, out of 
fatted bars of gold, filver, or other metal; nor ſhall know- 
ingly buy or fell, hide or concea], or without lawful autho- 
rity or ſufficient excuſe for that purpoſe, knowingly have 
in his houſe, . cuſtody, or poſſeſſion, any ſuch puncheon, 
counter- puncheon, matrix, ſtamp, dye, edger, cutting en- 
gine, or other tool or inſtrument before mentioned; on 
pain that ſuch perſon, his counſellors, procurers, aiders, and 
abettors, ſhall be guilty of high treaſon, /. 1. Proſecution 
to be in three months. /. 9g. But by the 1 An. f. 1. c. q. 
J. 2. The proſecution for offences by making or mending, 
or beginning or proceeding to make or mend any coining 
tool or inſtrument in the aboveſaid act prohibited, or by 
marking of money round the edges with letters or grainings, 
may be commenced at any time within ſix months. 

And if any perſon hall, without lawful authority, know- 
ingly convey, or aſſiſt ia conveying out of the mint, any 
puncheon, coun:er-puncneon, matrix, dye, ſtamp, edger, 
preſs or other tool, engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part of ſuch tool 
or inſtrument ; he, his counſellors, procurers, aiders, or 
abettors, ſnall be guilty of high treaſon. 8 & g IF. c. 26. 
. 2. Proſecution to be in three months. /. 9. 
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And if any puncheon, dye, ſtamp, edger, cutting engine, . 
preſs, flaſk, or other tool, inſtrument, or engine, uſed or 11 
deſigned for coining or counterfeiting g gold or * monies, 
or any part of ſuch tool or engine, ſhall be hid or concealed 
in any place, or found in the houſe, cuſtody, or poſſeſſion 
of any perſon not employed in the mint, nor having the 
ſame by ſome lawful authority; any perſon whatſoever diſ- '' 
covering the ſame, may and ſhall ſeize the ſame, and carry Mo 
them forthwith to ſome juſtice of the peace to be by him ſe- | | 
cured, to be produced in evidence againſt any perſon who | 
ſhall be proſecuted for any ſuch offence. And aſter they | 
have been produced in evidence, they ſhall forthwith by | 
order of the court (or by order and in the preſence of a 
juſtice of the peace, if there hath been no trial) be totally 
defaced and deſtroyed. 8 & 9 IF. c. 26. /. 5. 
15. For the better preventing the clipping, diminiſhing, Selling of clig- 
or impairing the current coin, if any perſon ſhall buy or Pings. 
ſcll, or knowingly have in his cuſtody or poſſeſſion, any 
clippings or filings of the current coin of this kingdom; 
he ſhall forfeit the ſame, and alſo 500 J. half to the king, 
and half to the informer ; and ſhall be branded in the right | 
cheek with the letter R; and be impriſoned till the pay- tj 
ment of the 500 l. 6& 7 V. c. 17. ,. 4. 1 
16. And if any ſhall caſt ingots or bars of filver, in Bullion, q 
imitation of Spaniſh bars or ingots, or ſtamp them in like- 4 
neſs of the Spaniſh ſtamp, he ſhall forfeit the ſame, and | 
alſo 500 J. half to the king, and half to the informer, | 
6&7 e. . 
And if any broker, not being a trading goldſmith or re- 
finer of filver, ſhall buy or ſell any bullion or molten ſilver, 
he ſhall be impriſoned ſix months. /. 
And two juſtices may ſearch (and with the help of a 
conſtable may break open houſes, trunks, or boxes, to 
ſearch) for bullion ſuſpected to be concealed ; and if found, 
they ſhall ſeize the ſame, and the perſon in whoſe poſleflion 
it ſhall be found; and if ſuch perſon ſhall not prove by the 
oath of himſelf, or of a credible witneſs, that it is lawful 
ſilver, and was not current coin, nor clippings thereof, he 
ſhall be committed ; and if on his trial he ſhall not prove 
the ſame by one witneſs, he ſhall be impriſoned fix months, 
. 
/ And no perſon ſhall ſhip any molten ſilver or bullion, 
without certificate from the court of the lord mayor and al- 
dermen of London, and oath made before them by the owner +. 8 
and two witneſſes, that it is foreign bullion, and that no | 
part of it was the coin of this realm, or clippings thereof, | 
nor plate wrought within this kingdom; on pain of forfeit- | 
ing 
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ing the ſame, half to the king, and half to him who ſhall 


And the maſter or captain of a ſhip permitting the 
ſame, ſhall forfeit 200 l. to him who ſhall ſue; and if it is 
a king's ſhip, he ſhall alſo forfeit his employment, 
any officer of the cuſtoms offending herein, ſhall forfeit 


and his office. 


Alf 


And in caſe of ſeizure of ſuch bul- 


lion, or action brought for the forfeitures, the proof ſhall 
lie upon the owner; and for want of proof, it ſhall be for- 


feited. 


FSI. £10. 5. %, 9: 


And if any bullion is entred to be exported, other than 


in the name of the true owner, it ſhall be forfeited, half 


to the king, and half to him who ſhall ſeize or diſcover the 


ſame. 


6 & 7. c 17, /. 14. 


17. And whereas ſeveral mixtures of metals have been 
invented in imitation of gold and filver, and blanched cop- 
per is principally made uſe of in imitation of filver, and 
ſeldom, if ever, for any honeſt or good purpoſe, it is en- 


acted, that if any perſon ſhall blanch copper for ſale, or 
mix blanched copper with filver, or knowingly buy or ſell 


or offer to ſale blanched copper alone, or mixed with ſilver; 


or ſhall knowingly and fraudulently buy or ſell or offer to 
fale any malleable compoſition or mixture of metals or mi- 
nerals, which ſhall be heavier than ſilver, and look, and 
touch, and wear like ſtandard gold, but be manifeſtly worſe 
- than ſtandard; he ſhall be guilty of felony, and ſhall ſuffer 
death as in caſe of felony, 
months, 


8&9. c. 26. /.6, 9. 


Proſecution to be in three 


18. If any perſon ſhall take, receive, pay, or put off 


any counterfeit milled money, or any milled money what- 
ſoever unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value, than the ſame by its denomination 
doth or ſhall import, or was coined or counterfeited for; 
he ſhall be guilty of felony, and ſuffer death as in caſe of 
felony, Proſecution to be in three months, 
f, 

19. If one perſon counterfeits, and by agreement before 
the counterfeiting, another perſon is to take off and vent 
the counterfeit money, ſuch other is an aider and abettor, 
and conſequently a principal traytor (for in high treaſon 
there are no acceſlaries. ) 

It one perſon counterfeit, and another (knowing that he 
did fo) puts it off, but without any ſuch previous agree- 
ment; ſuch other perſon ſcems to be all one with a receiver 
of him, becauſe he maintains him, 

If one perſon counterfeit, and another perſon know that 
he did fo, and doth neither receive, maintain, or abet him, 
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but conceals his Knowledge; this is miſpriſion of treaſon. 9 
H. 2114, WH. 
But, formerly, where it did appear, that the utterer 
of counterfeit money knew who counterfeited it, but barely 
uttered it for his own benefit, altho' he knew it was coun- 
terfeit, yet it was only a cheat and miſdemeanor, puniſhable 
by fine and impriſonment (contrary to the opinion in Stam- 
ford and Dalton); but now, by the ſtatute of 15 G. 2. 
c. 28. it is enacted, that whereas the uttering falſe money 
is a crime frequently committed all over the kingdom, and 
the offenders are not deterred, becauſe it is only a miſde- 
meanor, and the puniſhment generally ſmall, tho? there is 
reaſon to believe that the utterers are often the coiners, or 
in confederacy with them; therefore, if any perſon ſhall 
tender in payment any counterfeit coin, knowing it to be 
ſo, he ſhall for the firſt offence ſuffer ſix months impriſon- 
ment, and find ſureties for his good behaviour for ſix months 
longer; for the ſecond offence, ſhall ſuffer two years im- 
priſonment, and find ſureties for two years more; and for 
the third offence, ſhall be guilty of felony without benefit 
of clergy, /. 2. 
And if any perſon ſhall tender in payment any counter- 
feit money (knowing it to be ſo), and ſhall either the fame 
day, or within ten days after, knowingly tender other falſe 
money in payment, or at the time of ſuch tendering have 
more in his cuſtody ; he ſhall for the firſt offence ſuffer a 
year's impriſonment, and find ſureties for his good beha- 
viour for two years more; and for the ſecond offence, ſhall 
be guilty of felony without benefit of clergy. /. 3. : 
{ Perſons guilty of the ſaid crimes ſhall be tried and con- 
victed in ſuch manner as is uſed againſt offenders for coun- 
terfeiting the coin: and the clerk of aſſize, or clerk of the 
peace, where the firſt conviction was had, ſhall certify the 
ſame by a tranſcript in few words, containing the tenor of 
ſuch conviction (for which he ſhall have 25. 64.); and 
ſuch certificate being produced in court, ſhall be ſufficient 
proof of the former conviction, Proſecution to be in ſix 
months. /. 5, 9. 
Note ; By this it ſhould ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch offenders; other- 
wiſe this direction to the clerk of the peace to certify the | 
conviction is impertinent ; for he is not the proper perſon | 
to certify what is done in another court, where he is not ' 
neceſſarily ſuppoſed to be preſent : albeit no power is given 1 | 
to the ſeſſions by any expreſs words in this ſtatute to hear 
and determine ſuch offences. 
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302 Coin. 


Having falſe mo- 20. If falſe or clipt money be found in a man's hands; 

Mannen. f be be ſuſpicious, he may be arreſted till he have found 
his warrant. 3 Inſt. 18. Hales Pl. 21. 1 Haw. 43. 

Falſe money . 21, Any perſon to whom any filver money ſhall be ten- 

what to be done red, any piece whereof ſhall be diminiſhed, otherwiſe than 

with, . . 
by reaſonable wearing, or that by the ftamp, impreſſion, 
colour, or weight thereof, he ſhall ſuſpect to be counter- 
ſeit, may cut, break, or deface ſuch piece: and if any 
piece ſo cut, broken, or defaced ſhall appear to be counter- 
feit, the perſon tendring the ſame ſhall bear the loſs thereof; 
but if the ſame ſhall be of due weight, and appear to be 
lawful money, the perſon that cut, broke, or defaced the 
ſame, ſhall receive the ſame at the rate it was coined for, 
And if any queſtion ariſe, whether the piece ſo cut be 
counterfeit, it ſhall be determined by the next juſtice of 
the peace, or chief magiſtrate in a corporation, 9 & 10/7, 
t 

And if any counterfeit or unlawfully diminiſhed money 
ſhall be produced in any court of juſtice, either in evidence 
or otherwiſe, the judge ſhall cauſe it to be cut in pieces in 
open court, or in the preſence of a juſtice of the peace, and 
then to be delivered to or for the perſon to whom it belongs. 
889 V. c. 26. /. 5. 

Bail, 22, By the 3 Ed. 1. c. 15. Perſons taken for falſe money 
are not bailable by juſtices of the peace. 

But they muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- 
mit the perſons accuſed. 1 H. H. 372. | 

Evidence, 23. It is not neceſſary there ſhould be two witneſſes in 
caſes of counterfeiting the coin, as it 1s in other high trea- 
ſons; but perſons may be convicted according to the courſe 
of the common law, by one witneſs only. 1 H. H. 318, 

28. 

Judgment. , 24. The judgment for high treaſon, relating to the coin, 
is, to be drawn to the place of execution, and there hanged 
by the neck till he be dead. 2 Haw. 444. | | 

But it is generally provided by the ſeveral ſtatutes, that 
this ſhall work no corruption of blood, nor lofs of dower. 


Excepted out of 25, The aboveſaid offences relating to the coin, are ex- 


the general par- 


Fly cepted out of the general pardon, of the 20 G. 2. c. 52. 


Reward for con- 26, Every perſon who ſhall apprehend any perſon who 
victing an offen- 


ter, 


hath counterfeited any of the current [gold or ſilver] coin 
of this realm; or that for lucre or gain hath clipped, waſh- 
ed, filed, or any way diminiſhed the ſame; or hath al- 
tered ſhillings and ſixpences to make them reſemble guineas 
and half guineas, or halipennies and farthings to make them 
look like ſhillings and ſixpences; or ſhall bring or cauſe to 
be 
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be brought into this kingdom, any chpt, falſe, or counter- 
feit coin; and proſecute ſuch perſon to conviction: every 1 
ſuch perſon ſhall have a reward of 40 J. In order to which, Þ 
the judge ſhall give him under his hand, a certificatecertifying 
the conviction, and the county in which it was made, and 
that the offender was taken and proſecuted by ſuch perſon ; {| 
and if any diſpute ſhall ariſe between ſeveral perſons appre- | | 
hending and profecuting, the judge ſhall in the certificate FI 
appoint the reward to be paid amongſt them, in ſuch pro- 
portion as he ſhall think reaſonable. The ſaid certificate 
to be tendred to the ſheriff, who ſhall thereupon pay the 
ſame without fee, within one month after ſuch tender and 
demand, on pain of forfeiting to the party double the ſum, 
with treble cofts. The ſheriff to be repaid out of the trea- 
ſury, 6& 7 V. c. x7. ſ. 9, 10, 11. 15 & 16G. 2. 
7. 
In like manner a reward of 10 J. ſhall be paid, for appre- 
hending and convicting a counterfeiter of the copper money. 
is & 16G £62KE£ 5% 
27. If any perfon, being out of priſon, ſhall be guilty of Pardon to ge- 
clipping, coining, counterfeiting, wafhing, filing, or other- e 
wiſe diminiſhing the [gold or filver] coin of this realm, 5 
and afterwards diſcover two or more perſons who have com- 
mitted any of the ſaid crimes, ſo as two or more be con- 
victed; he ſhall have the king's pardon, and if he is an 
apprentice, he ſhall be made a freeman, 6 & 7 . c. 17. 
IT 
In this clauſe at large in the ſtatute, is an inſtance of 
that multiplicity of words, which is ſometimes ridiculed in 
our laws; where it is ſaid, ?wo or more perſon or perſons, 
| and again, 0 or more of the perſon or perſons. 
Further; If any perſon, being out of -prifon, ſhall be 
| guilty of altering ſixpences or ſhillings, to make them look 
like half guineas or guineas ; or altering farthings or half- 


penies, to make them look like ſixpences or ſhillings ; or of 
counterfeiting braſs or copper halfpennies or farthings; or of 
, | uttering falſe money, and afterwards diſcover two or 
| more perſons who have committed any of the ſaid crimes, 
| ſo as two be convicted; he ſhall have the king's pardon. 
| ICS 10 G. 4. % . 
- 28. The commiſſioners of the treaſury may ifſue a ſum Cherges of pre- 
[ * *% 1 
4 not excceding 600 J. yearly, for the charges and expences fccutias. | 
of the officers. and others employed in the proſecution of 7 
offences in counterfeiting, diminiſhing, or otherwiſe con- | 
cerning the current coins of this realm. 7 An. c. 24. /. 4 | 
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Commitment, E123 


| 
| 
; 8 . Nciently there were more felons committed to gaol | - 
: : without mittimus in writing, than were with it : | fo 
l ſuch were all the commitments by conſtables, watchmen, f 
! and private perſons arreſting for felony, and bringing to the — 
. common gaol, long before there were any juſtices of the met 
peace; and yet mittimus's are not of ſo ancient date even * 
as they. 1 H. H. 610. : 
? But now, ſince the habeas corpus act, a commitment in | Lyn 
, writing ſeems more neceſſaty than it was in former times; bs 
: otherwiſe the priſoner may be admitted to bail upon that 1 
| act, whatfoever his offence may have been, a 
I Commitment, When a ftatute appoints impriſonment, but limits no 
q Wee. time when, it is to be underſtood that he ſhall be impriſoned * : 
; preſently. Dalt. c. 170. | higt 
5 ne 
y Concerning which I will ſet forth, ſuret 
5 mitt. 
1 J. Who may be committed, 
| II. To what place. 
„ III. The form of the commitment. : 
ö IV. Charges of the commitment. and 1 
bi V. That the gaoler ſhall receive the priſoner. 2, 
N VT. Shall certify the commitment. = 05 
VII. Commitment diſcharged. Sal. 
N | | ment 
6 Who may be J. Who may be committed. 3. 
committed: or oth 
q Perſons not bails 1. There is no doubt, but that perſons apprehended for N 40 
J - 1 offences which are not bailable, and alſo all perſons who and be 
neglect to offer bail for offences which are bailable, muſt be | commi 
: committed. 2 Haw. 116. Er,” 
{ Perſons guilty of 2. And it is ſaid, that whereſoever a juſtice is impowered „ret 
9 contempt. by any ſtatute to bind a perſon over, or to cauſe hin to do a county, 
b certain thing, and ſuch perſon being in his preſence ſhall re- was firf 
; fuſe to be bound, or to do ſuch thing, the juſtice may com- : Alfo 
mit him to the gaol, to remain there till he ſhall comply. upon a 
1 2 Haw. 116. not bail 
1 Perſons charged 3. If a priſoner be brought before a juſtice, expreſly carried 
| with felony. charged with felony upon oath, the juſtice cannot diſcharge bailable, 
him, but muſt bail or commit him, 2 H. H. 121. 1 
0 U. 


4. But 
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4. But if he be charged with ſuſpicion only of felony, Percas cht 
et if there be no felony at all proved to be committed, or 2 | 
if the fact charged as a fclony be in truth no felony in point | 
of law, the juſtice may diſcharge him ; as if a man be || 
charged with felony for ſtealing a parcel of the freehold, or 
for carrying away what was delivered to him, and ſuch like, 
for which tho? there may be cauſe to bind him over as for 
a treſpaſs, the juſtice may diſcharge him as to felony, be- 
cauſe it is not felony. But if a man be killed by another, 
tho? it be by miſadventure, or ſelf defence (which i is not 
properly felony), or in making an aſſault upon a miniſter 
of juſtice in execution of his office (which is not at all fe- 
lony), yet the juſtice ought not to diſcharge him, for he 
muſt undergo his trial for it; and therefore he muſt de 
committed, or at leaſt bailed, 2 H. H. 121. 

5. But commitment by the juſtices of the peace almoſt Perſon: not pays 
in all caſes (except for the peace, good behaviour, felony, or Ing ER 
higher offences) is but to retain the party till he hath made 
fine to the king; and therefore if he offer to pay it, or find 


- 
C 


ed 1 


e 


bs; 
ſureties by recognizance to pay it, he ought not to be com- 4 
mitted, but to be delivered preſently. Dal. c. 170. | 
1 


1. All felons ſhall be committed to the common gaol, To tue gael. | 

_ not elſewhere. 5 H. 4. c. 10. 
But vagrants and other criminals, offenders, and per- Houſe of cor- 

* charged with ſmall offences, may for ſuch offences, or ** tion. 

for want of ſureties, be committed either to the common 

gaol, or houſe of correction, as the juſtices in their judg- 

ment ſhall think proper. 6 S. 6 

3. And they may commit other offenders to the ſtocks, Stocks. 
or other cuſtody, by particular ſtatutes. 

4. Generally, if a man commit felony in one county, pie 
and be arreſted for the ſame in another county, he ſhall be 
committed to gaol in that county where he is taken. Dalt. N 
c. 170. 

Vet if he eſcapes, and is taken on freſh ſuit, in another 
county, he may be carried back to the county where he | 
was firſt taken, Dalt. c. 170. | 

Alſo by the 24 G. 2. c. 55. If a perſon is apprehended, 
upon a warrant indorfed, in another county, for an offence 
not bailable, or if he ſhall not there find bail, he ſhall be 
carried back into the firſt county, and be committed (or if 
bailable, bailed) by the ſuſlices in ſuch firſt county. > 


: \ 
II. To what place. To hat place: | 
| 
| 
| 
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Form: 


In whoſe name. 


The party's 


Dams. 


Oath. 


Cauſe. 


Cancluflon, 
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Commitment. 


II. Form of the commitment. 


1. It muſt be in writing, either in the name of the king, 
and only teſted by the perſon who makes it, or it may be 
made by ſuch perſon in his own name, expreſſing his office, 
or authority, and muſt be directed to the gaoler, or keeper 
of the priſon. 2 Haw. 119. 

Yet the mention of the name and authority of the ju- 
ſtice, in the beginning of the mittimus, is not always ne- 
ceſſary, for the ſeal and ſubſcription of the juſtice to the 
mittimus, is ſufficient warrant to the gaoler ; for it may be 
ſupplied by averment, that it was done by the juſtice, 2 H. 
1 "033, 

2. It ſhould contain the name and ſurname of the party 
committed, if known; if not known, then it may be ſuf- 
ficient to deſcribe the perſon by his age, ſtature, complexion, 
colour of his hair, and the like, and to add that he refuſeth 
to tell his name. 1 H. H. 577. | 

3. It is ſafe, but not neceſſary, to ſet forth, that the 
party is charged upon oath, 2 Haw. 120, 

4. It ought to contain the cauſe, as for treaſon, or fe- 
lony, or ſuſpicion thereof ; otherwiſe if it contain no cauſe 
at all, if the priſoner eſcape it is no offence at all ; where- 
as if the mittimus contained the cauſe, the eſcape were trea- 
ſon or felony, tho' he were not guilty of the offence ; and 
therefore for the king's benefit, and that, the priſoner may 
be the more ſafely kept, the mittimus ought to contain the 
cauſe, 2 nfl, 52. 

And hereupon it appeareth, that a warrant or mittimus 
to anſwer to ſuch things as ſhall be objected againſt him, 
is utterly againſt law. 2 J. 591. 

Alſo, it ought to contain the certainty of the cauſe ; and 
thereſore if it be for felony, it ought not to be generally 
for felony, but it muſt contain the ſpecial nature of the 
felony, briefly, as for felony for the death of ſuch an one, or 
for burglary in breafrong the houſe of ſuch an one; and the 
reaſon 1s, becauſe it may appear to the judges of the king's 
bench, upon an Laveas corpus, whether it be felony or not. 
2 H. H. $22. 

But the want hereof ſeems not to make the commitment 
abſolutely void, ſo as to ſubject the gaoler to a falſe impri- 
ſonment; but it lies in averment to excuſe the gaoler or of- 
ficer, that the matter was for felony, 1 H. H. 584. 

5. It muſt have an apt concluſion ; as if it is for felony, 
to detain him till he be thence delivered by law, or by or- 
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der of law, or by due courſe of law. 2 Haw, 120. 2 H. 
H. 123. 

But if the concluſion be irregular, it doth not ſeem to 
make the warrant void, but the law will reject that which 
is ſurpluſage, and the reſt ſhall ſtand ; ſo that if the matter 
appear to be ſuch, for which he is to remain in cuſtody, or 
be bailed, he ſhall be bailed or committed as the caſe requires, 
and not diſcharged, but the wrong concluſion ſhall be re- 
jected. 1 H. H. 584. 

It is alſo to be obſerved, that a commitment grounded on 
an act of parliament, ought to be conformable to the me- 
thod preſcribed by it. As where the overſeers were com- 
mitted for refuſing to account, and the warrant concluded 
in the common form, until they be duly diſcharged accord- 
ing to law, upon the return of an habeas corpus the court 
held the commitment void, becauſe the warrant ought to 
have concluded, there to remain until he ſhall account, as 
the 43 El. c. 2. doth appoint. And a difference is, where | 
a man is committed as a criminal, and where only for con- f 
tumacy 3 in the firſt caſe, the commitment muſt be, until 7 
diſcharged according to law ; but in the latter, until he com- 
ply. 2 Haw. Not. 33. 

| Where a ſtatute appoints impriſonment, but limits no 


* 
time how long, in ſuch caſe the priſoner muſt remain at 4 
- the diſcretion of the court. Dalt. c. 170. 1 


d 6. It muſt be under ſeal; and without this, the commits Sea. | 
y ment is unlawful, the gaoler is liable to a falſe impriſon- 
* | ment, and the wilful eſcape by the gaoler, or breach of pri- 
| ſon by the felon, makes no felony. 1 H. H. 583. 
us | But this muſt not be intended of a commitment by the 
m, | ſeflions, or other court of record; for there the record it 
| ſelf, or the memorial thereof, which may at any time be 
ind entred of record, are a ſufficient warrant, without any 
ally warrant under ſeal, 1 H. H. 584. i 
the | 7. It ſhould alſo ſet forth the place at which it is made, Place. | 
„ Or 2 Haw. 119. | 
the | 8. It muſt alſo have a certain date, of the year and day. Time, | 
ings 45, i. $24: | 1 
not. I 
IL. Charges of the commitment. 
ent 
pri- By the 3 J. c. 10. Every perſon who ſhall be commit- Charges, 
r of- 


ted to the common or uſual gaol, within any county or 
: liberty, by any juſtice of the peace, for any offence or 
lonys miſdemeanor, the ſaid perſon ſo to be committed; having 
means or ability thereunto, ſhall bear his own reaſonable 

charges for ſo conveying or ſending him to the ſaid gaol, 
2 and 
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Commitment. 


and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch gaol, and ſhall ſo guard him thither: And if 
any ſuch perſon ſo to be cominitted, ſhall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſuch juitice ſhall by writing under his hand and ſeal, 
give warrant to the conftable of the hundred, or conſtable 
of the townſhip where ſuch perſon ſhall be dwelling and 
inhabir, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
fell ſuch and ſo much of the goods and chattels of the ſaid 
perſon fo to be committed, as by the diſcretion of the ſaid 
juſtice ſhall ſatisfy and pay the charges of ſuch his convey- 
ing and fending to the ſaid gaol, the appraiſement to be 
made by four of the honeſt inhabitants of the pariſh where | 
fuch goods ſhall be; the overplus to be delivered to the : 
party. 

And by the ſtatute of the 27 G. 2. c. 3. When any 
perſun, not having goods or money in the county where 
he is taken, ſufficient to bear the charges of himſelf and of 


thoſe who convey him, is committed to gaol, or to the 8 
houſe of correction, by warrant from à juſtice, then on ” 
application by the conſtable or other officer who conveyed h 
3 to any juſtice for ſuch county or place [ſuch juſtice] U 
Mall upon oath examine into and aſcertain the reaſonable fc 
expences, and ſhall without fce by his warrant order the pe 
treaſurer to pay the fame. But in Miduleſax, the fame ſhall dl 
be paid by the-overſcers of the poor of the pariſh where the | 1 
perſon was apprehended, , b 
Note; By the habeas corpus act, the charges of eonvey- wn 
ing an oftender is limited not to exceed 12 d. a mile; ws 
which may be an argument for allowing as much in this * 
cafe, eſpecially as fecurity is to be given before a man is 1 
removed on that act by habeas corpus, that he ſhall not * 
eſcape by the way, which renders guards in that caſe not . 
ſo neceſſary. ef 
V. Gaoler ſhall receive the priſoner. 

If the gaoler ſhall refuſe to receive a'felon, or take any v 
thing for receiving him, he ſhall be puniſhed for the ſame, | 
by the juſtices of gaol delivery. 4 Ed. 3. c. 10, Dal. CY 
OT. | diu. 

But if a man be committed for felonv, and the gaoler 

co 

will not zeceive him, the conſtable muſt bring him back 7 
127-8 
to the town where he was taken; and that town ſhall be uy 
charged with the keeping of him, until the next gaol de- 4 
Iv ory s #52 
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Commitment. 


Tivery : Or the perſon that arreſted him, may in ſuch caſe 
keep the priſoner in his own houſe, as it ſeemeth. Dale, 
c. 170. 

But in other caſes it ſeems, that regularly no one can 
juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo do- 
ing: as if the party be fo dangerouſly fick, that it would 
apparently hazard his life to ſend him to the gaol, or thera 
be evident danger of a reſcaus from rebels, or the like. 


2 Haw. 118. 


VT. The gaoler ſball certify the commitment. 
By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify Commitment to 


the commitments, to the next gaol delivery. be certificd. if 


VII. Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, cer- Commitment 
tainly appearing to have been done by ſome one or other, diſcharged. oo 
cannot be lawfully diſcharged by any one but the king, till 


he be acquitted on his trial, or have an 7gnaramus found by 1 
| the grand jury, or none to proſecute him on a proclamation \ | 
| for that purpoſe by the juſtices of gaol delivery. But if 2 + | 
: perſon be committed on a bare ſuſpicion, without an in- 1 
g dictment for a ſuppoſed crime, where afterwards it ap- f 
1 pears that there was none, as for the murder of a perſon 
r thought to be dead, who afterwards is found to be alive; it 

hath Deen holden, that he may be ſafely diſmiſſed without 
5 any farther proceeding, for that he who ſuffers him to eſcape 
3 is properly puniſhable only as an acceſſary to his ſuppoſed 
IS offence; and it is impoſſible that there ſhould be an acceſ- 
" ſary, where there can be no principal; and it would be 
ot hard to puniſh one for a contempt, in diſregarding a com- 
ot mitment founded on a ſuſpicion, appearing in ſo uncon- 

teſted a manner to be groundleſs. 2 Haw. 121, 

Mittimus for fclony. 

ny Weſtmorland. QIR John Pennington, barenet, one of the 
ne, nuftices of our lord the king, aſſigned to kerp 
alt, the peace in the ſaid county, and alſo to hear and determine 

divers felonies, treſpaſſes, and ether miſt: ms in the ſaid 
pler | county cemmitted; To the keeper of the gaol of our ſaid lord 
acs the king at in the Jaid county, co to his deputy there, | 
J and to each of them, greeting. IWhereas A. O. late of | 
de- 


in the ſaid county, labgcrer, hath been arreſled by the conſla- | 
X 3 bis 


1 
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. ble of in the ſaid county, for ſuſpicion of a felony by 4 
g him, as it is ſaid, committed, in flealing a black mare, of the Ct 
! value of 405. 3 of A. P. of in the ſaid it 
1 county, yeoman : Therefore on the behalf of our ſaid lord the — 
king, I command you and each of you, that you or one of you 40 
receive the ſaid A. O. into your cuſtody in the ſaid gaol, t/, 
4 there to remain till he be delivered from your cuſtody by the law of 
] and cuſtom of England. Given under my hand and ſeal at 90; 
4 —in the ſaid county, the day of —— in the N 
| — year of the reign of our ſaid lord : 2 
7 
| Another. mM 
x 


Weſtmorland, P. eſuire, &c. To the keeper of the com- 


4 @ mon gaol at in the ſaid county, 

| or to his deputy there: Theſe are in his majgſty's name to charge 

5 and command you, that you receive into your ſaid gaol, the W 
A body of A. O. late of in the ſaid county, yeoman, 

: taken by A. C. conſlable of- in the ſaid county, and by fat 
\ him brought before me for ſuſpicion of felony, that is to ſay, 70 
| for ſtealing And that you ſafely keep the ſaid A. O. 

7 in your ſaid gaol, until the next general gaol delivery for the nat 
N ſaid county [if he be not bailable; or if bailable, then thus] ſai 
1 until he ſhall thence be delivered by due courſe of law. And you 
N hereof fail you not, &c. int 
j 2 
4 ther. de 
| Ano Ge 
. Weſtmorland. P. efquire, &c. To the keeper of —— | 

? I. ſend you herewithal the body of A. O. | Cc 
1 late , in the ſaid county, labourer, brought before me 


this preſent day, and charged with the felonious taking and 
carrying away forty ſheep, the property of- which alſ? 
he hath confeſſed upon his examination before me [by which he 
is not bailable] : Therefore theſe are on the behalf of our ſaid N 
lord the king to command you, that immediately you receive the 
faid A. O. and him ſafely keep in your ſaid gaol, until that he 
be thence delivered by the due order of law. Hereef fail you 


f not, as you will anſwer for your contempt. at your peril, Given 


N 
* 


* 
— 


e 


ms, 


under my hand and ſeal at &c. | * 
| 
ö Or thus, in the king's name. r. 
Fi n 
4 | 
1 Weſtmorland. EN EORGE the third by the grace of mer 
| god, of Great Britain, France, and Ire- but 
land, ing, defender of the faith, and ſo forth : To the keeper 57 ( 
of ur gaol at — in eur ſaid county of W. or to his 
deputy, 


A O———— x 
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Commitment. 


deputy, greeting : Whereas A. O. late of in our ſaid 
county, yeoman, is arreſted for ſuſpicion of felony, by him, as 
it is ſaid, committed, in felomouſly taking and carrying away 
the value the property of. Ne 
therefore command you, and each of you, that you receive him 
the ſaid A. O. into your cuſtody in our ſaid gaol, or that one 
of you ds receive him, there to remain till he be delivered from 
your cuſtody, according to the law of our kingdom of England. 
Witneſs J. P. eſquire, one of the juſtices aſſigned to keep the 
peace in our ſaid county, and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in our ſaid county 
committed, at in the ſaid county, the———————day of 
in the year of our reign, 


General warrant of commitment, 


Weſtmorland. P. eſquire, one'of the juſtices of our lord the 

e king, aſſigned to keep the peace within the 
ſaid county, To the conſtable of. in the ſaid county, and 
to the keeper of ————at———n the ſaid county. 

Theſe are to command you the ſaid conſtable, in his majeſty's 
name, forthwith to convey and deliver into the cuſtody of the 
ſaid keeper of the ſaid the body of A. O. &e. And 
you the ſaid keeper are hereby required to receive the ſaid A. O. 
into your cuſtody in the ſaid and him there ſafely ta 
keep, &c. Given under my hand and ſeal, the day of 
— in the year of the reign of his ſaid majeſty king 
George the third, 


Common, (Nuſance by digging holes therein.) 
See Pighways. 


Common pꝛaper. 


1. IMpugners of the form of worſhip in the church of Impugners of the 
England, eſtabliſhed by law, and contained in the —— 

book of common prayer; of the 39 articles; of the rites 

and ceremonies of the church; and cf epiſcopal govern- 

ment; ſhall be excommunicated þ/o fads, and not reFored 

but by the biſhop or archbiſhop on their repentance, Caz. 
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312 Common payer. 


Minifeers dero- 2. If any parſon, vicar or other miniſter, that ougbt to 

gating from the 

book of commen We the common prayer, or to miniſter the ſacraments, ſhall 

pray er. refuſe to do the ſame, or (wilfully ſtanding in the ſame) 
ſhall uſe any other ſorm, or ſhall ſpeak any thing in dero- 
gation of the ſame book or of any thing therein contained; 
he ſhall, on conviction, for the firſt offence forfeit to the 
King one year's profit of all his ſpiritual promotions, and 
be impriſoned for ſix months; for the ſecond offence, ſhall 
be deprived of all his ſpiritual promotions, and be impri- 
ſoned for a year; and for the third offence, ſhall be depri- 
ved of all his ſpiritual promotions, and be impriſoned du- 
Ting life. And if he has no ſpiritual promotion, he ſhall 
for the firſt offence be impriſoned for a year; and for the 
ſecond offence, during life. 1 El. c. 2. . 4-8. 

But this ſhall not reſtrain the ſpiritual court, from pro- 
ceeding againſt theſe offenders; and they may be deprived 
by the ſaid court, according to the courſe of the ſpiritual 
law, for the firſt offence. id. /. 16, 23. 1 Haw. . 

Any perſon de- 3. If any perſon whatſoever ſhall in plays, ſongs, or by 
1 other open words, ſpeak any thing in derogation of the 
5 ſame book, or any thing therein contained; or ſhall by 
a open fact cauſe or procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 
other form, or ſhall interrupt or let any miniſter to ſay the 
ſaid common prayer; he ſhall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and ior the ſecond 400 marks; (which if not 
paid in 6 weeks after conviction, he ſhall ſuffer 6 months 
impriſoament for the firſt offence, and 12 months for the 
ſecond ;) and for the third oftence ſhall forfeit all his goods 
and chattels, and be imprifoned during life. 1 El. c. 2. hi 
9, 10, 11, 1 13, 40, 
ReGdent incum- 4. Where an incumbent reſides upon his living, and 
den: to read. the Keeps a Curate, the incumbent himſelf (not having lawful 
Foramon prayer impediment to be allowed by the biſhop) ſhall at leaſt once 
G3 2 month, 
a month openly and publickly read the common prayer, 
and (if there be occaſion) adminiſter the ſacraments, and 
other rites of the church; on pain of 5 J. to the poor, on 
conviction by confeſſion, or oath of two witneſſes, before 
two juſtices 3 and in default of payment in ten days, the 
jame to be levied by the churchwardens or overſeers by di- 
ſtreſs and ſale, by warrant of ſuch juſtices, 13 & 14 6. 
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Confeffion. 


ONFESSION is twofold, either expres, or im- 
lied. 

ee confeſſion is, where a perſon directly confeſſes 
the crime with which he is charged ; which is the higheſt 
conviction that can be. 2 Haw, 333. 

But it is uſual for the court, eſpecially if it be out of 
clergy, to adviſe the party to plead and put himſelf upon 
his trial, and not preſently to record his confeſſion, but to 
admit him to plead. 2 H. H. 225. 

An implied confeſſion is, where a defendant in a caſe not 


capital, doth not directly own himſelf guilty, but in a 


manner admits it by yielding to tne king's mercy, and de- 
firing to ſubmit to a ſmall fine; which ſubmiſſion the court 
may accept of if they think fit, without putting him to a 
direct confeflion, 2 Haw. 333. 

It ſeems that the confeſſion of the defendant taken upon 
an examination before juſtices of the peace, or in diſcourſe 
with private perſons, may be given in evidence againft the 
party confeſſing, but not againſt others. 2 Haw. 429. 

All thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail; for bail is only proper where it ſtands 
indifferent whether the party be guilty or innocent. 2 
Haw. 97. 

Conies. See Game, 


Conjuration, See TUiitchcraft, 


Conſpiracy, 
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By the common I. 


law. 


By ſtatute. 


Conſpiracy. 


IZ. What it is. 
II. How puniſhable. 


J. What it is. 


Y the common law there can be no doubt, but that 

all confederacies whatſoever, wrongfully to preju- 
dice a third perſon, are highly criminal ; as where divers 
perſons confederate together by indirect means to impove- 
riſh a third perſon, or falſly and maliciouſly to charge a 
man with being the reputed father of a baſtard child, or to 
maintain one another in any matter whether it be true or 
falſe, 1 Haw. 190. 

2. And conſpiracy by ſtatute is as follows: Conſprraters 
are they, that do confederate or bind themſelves by oath, cove- 
nant, or other alliance, that every of them ſhall aid and bear 
the other falfly and maliciouſly to indict, or cauſe to indict, or 
falſiy to move er maintain pleas ; and ſuch as retain men in 
the country, with liveries or 75 to maintain their malicious 
enterpriſes ; and this extendeth as well to the takers, as to the 
givers : And flewards and bailiffs of great lords, who by their 
office or power, undertake to bear or maintain quarrels, pleas, 
or debates, that concern other parties than ſuch as touch the 
late of their lords or themſelves. 33 Ed. 1. ft. 2. 

From this definition of conſpirators, it ſeems clearly to 
follow, contrary to the opinion of Lord Coke, that not 
only thoſe who actually cauſe an innocent man to be in- 
dicted, and alſo to be tried upon the indictment, whereupon 
he is lawfully acquitted, are poperly conſpirator-, but that 
thoſe allo are guilty of this offence, who barely conſpire to 
indict a man falily and maliciouſly, whether they do any 
act in proſecution of ſuch conſpiracy or not. 1 Haw. 189. 
L. Raym. 1169. 

But an action will not lie for the conſpiracy, unleſs it be 
put in execution; for in ſuch caſe, the damage is the ground 
of the action. L. Raym. 378. 

Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, within 
the purport of it; from whence it follows, that if all the 
deſendants who are proſecuted for ſuch a conſpiracy be ac- 
quitted but one, the acquittal of the reſt, is the acquittal 
of that one alſo; And upon the ſame ground it hath been 

2 holden, 
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Conſptracy. 
holden, that no ſuch proſecution is maintainable againſt a 
huſband and wife only, becauſe they are eſteemed but as 
one perſon in law: But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, may be brought 
againſt one only: Alſo, it hath been reſolved, that if ſuch 
an action be brought againſt ſeveral perſons, and all but 
one be acquitted, yet judgment may be given againſt that 
one only, 1 Haw. 192. 

Alſo in the caſe of K. againſt Kinner/ley and Moore, T. 
5 C. An information was brought, ſetting forth that the 
defendants, being evil diſpoſed perſons, in order to extort 
money from my lord Sunderland, did conſpire together to 
charge my lord with endeavouring to commit ſodomy with 
the ſaid Moore. The defendant Kinnerfley only appears, and 
pleads to iſſue, and is found guilty, And now exception 
was taken in arreſt of judgment, that to every conſpiracy 
there muſt be two perſons at leaſt, whereas here is only one 
brought in and found guilty, and the other poſſibly may 
be acquitted, But it was anſwered, that this is arguing 
from what has not happened, and probably never will; for 
tho* Moore may have an opportunity to acquit himſelf, and 
is not concluded by the verdict as Ainnerſley is, yet as the 


matter now ſtands, Moore himſelf is found guilty, for the 


conſpiracy is found as it is laid, and therefore judgment may 
be given againſt one, before the trial of the other. And 
a caſe was quoted, where ſeveral were indicted for a riot, 
with many others, and two only were found guilty ; and it 
was objected, that there muſt be tliree to make a riot; but 
upon the words, with many others, judgment was given 
againſt the defendants. And the court over-ruled the ex- 
ception, And the defendant had ſentence. And in the 
Eaſter term I More allo was convicted and had 
judgment. Str. 1 

And, E. 18 G. 2. X. againſt Elix. Niccols. She was in- 
died for conſpiring with Tho. Bygrave, unjuſtly to charge 
Ililliam Frankland with a robbery, and for that purpoſe 
going before a juſtice, where Bygrave ſwore it upon him, 
Niccol only came in, and pleaded not guilty. And the jury 
ſound that ſhe was guilty, but that Bygrave died before the 
.ndictment was preferred. Exception was taken, that one 
alone cannot be guilty of a conſpiracy, and here is but one 
convicted. But the court over-ruled this, on the autho- 


rity of Kinnerſley's caſe, in which caſe there was a poſſibi- 


lity of contradictory verdicts, which here cannot be. Sr, 
1227, 


II. Ilau- 
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Conſpiracy. 


II. How puniſhed. 


1. It is clear, that thoſe who are convicted of conſpiracy 
at the ſuit of the party, ſhall have judgment of fine and 
impriſonment, and to render the plaintiff his damages, 
1 Haw. 193. 

2. Alfo it is certain, that he who is convicted at the ſuit 
of the king, of a conſpiracy to accuſe another of a matter 
which may touch his life, ſhall have judgment that he ſhall 
loſe the freedom and franchiſe of the law (whereby he is 
diſabled from being put upon any jury, or to be ſworn as a 
witneſs, or even to appear in perſon in any of the king's 
courts), and alſo that his houſes, lands and goods ſhall be 
ſeized into the king's hands, and his houſes and lands ſtrip- 
ped and waſted, his trees rooted up, and his body impri- 
ſoned. And this is commonly called villainaus judgment, 
and is given by the common-law, and not by any ſtatute, 
and is ſaid generally in ſome books to be the proper judg- 
ment upon every conviction of conſpiracy at the ſuit of the 
king, without any reſtriction to ſuch as endangered the life 
-of the party ; but this point doth not ſeem to be any where 
ſettled. 1 Haw. 193. 

In the caſe of Xiunerſſey and Moore above-mentioned, 
Kinnerfley was ſentenced to be fined 5001. to ſuffer a year's 

impriſonment, and to find ſureties for his good behaviour 
for ſeven years. Moore was ſentenced to ftand in the pil- 
lory, ſufter a year's impriſonment, and to find ſureties in 
like manner for ſeven years. Str. 196. 
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Conſtable. 


HE office of a conſtable, in executing of warrants, is 
treated of under the titles Arreſt, and Warrant; 

and in like manner the other particulars of his duty may 
be found under the reſpective titles throughout the book; 
this title treating only of the office of a conſtable in general, 


J. Of the antiquity and original of conſtables. 
IT. Who ſhall be a conſtable. 
III. How choſen and ſworn, 


V. His power as a conſervator of the peace. 


I. H. 


Conſtable. 


| V. His duty as a ſubordinate officer to juſtices of the | 
peace. | | 
VT. His indemnity and protection in his office. 
y VII. Concerning the expences of bis office. | 
d VIII. Concerning his account and removad from bis | 
S, office. | | 
. J. Of the antiquity and original of conſtables. | 
al 1. The ſundry names of high conſtables, or conſtables Antiguity ot 
EN of lathes, rapes, wapentakes, hundreds, and franchiſes ; conffables is q 
* and the divers names alſo of petty conſtables, tythingmen, Seneral. j 
88 borſholders, boroheads, headborows, chief pledges, and ſuch } 
be other (if therebe any) that bear office in towns, pariſhes, | 
8 0 hamlets, tythings, or borows, are all in effect but two, | 
_ that is to ſay, cnfkables and borſholders, Lamb, Conſt. 
nt, The word canſtable hath afforded matter of much diſqui- 
ney fition to the learned. It is evidently a compound; but 
dg- from what two original words it hath ſprung, hath been WEE |] 
the - variouſly conjectured. Hiftory traceth it from its arrival in 1 
lite England, backwards through France, and Germany, and | Wi; | 
"ere Greece, to the imperial ſeat at Conſtantinople in the days of 4 | 
Conſtantine the great. From whence we afcend further ſti]! f 
ned, towards the-eaft, where we find the word cone or eine in * | 
rar“ Paleſtine, which ſignified in the times of the old teſtament | 
lour a ſtability, ſtrength, or ſtay. Of which word there ſeem 
pil- to be ſome traces in the mongrel name of Lac at Trey; 
s 1 and more eſpecially of this ſame Conſtantine, who was him- 
felf of oriental extraction, having ſprung from Dardania, a 
country of the upper Mocſia, and was ſaid by his flatterers to 
N have been deſcended from Dardanus and the Trojans, And 
perhaps this appellation of the emperor might give occaſion 
to the adopting of the word into the Roman language at that 
time. For it was then that the word cœunt (the genuine 
u offspring of cine or cine) firſt became a name of dignity, 
| ant | and from thence travelled weſtwards (with a little variation 
| may according to the genius of each Janguage) throughout the 
King provinces. Amongſt the -Saxons, the word was Loning or 
"7h Hninge, from whence undoubtedly we received our Engl 
; word king. Again, the word fole, falle, ftafle, table, by 
an eaſy tranſmutation of thoſe letters frequent in almoſt all 
languages (and which ſcemeth the other conſtituent of the 
word conſtable) is likewiſe common to thoſe languages of 
the middle ages, and ſignifieth a ſtanding place, diviſion, or 
department, called by the Romans atis; and all of them | 
4 probably | 
4 H.:: 
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Conſtable. 


probably from the ſame origin with the Latin //o, and the 
ancient Greek word raw. So that according to this etymo- 
logy, the word conftable will properly fignify the ſtability or 
ſtay of the place, or the ſtrong man of the diviſion. The 
German word is conneftafle; the French conne/table; the Italian 
coneſtabile; the Spaniſh conde/table, from the word conde which 
they uſe for count. All which ſeem to be comprehended in 
the imperial denominations of the Conſtantine family, ſuch 
as Conſtans, Conſtantius, Conſtantinus, Conſtantia, Conſtan- 
tina, Conſtantianus, Conſtantinacius, and the like. 

As touching bor/holders (which is the other general name, 
and doth contain within it the meaning of tything-men, bo- 
rowheads, headborows, thirdborows, and chief pledges) that 
is made up of the Saxon borge, borrow, or borhoe, a pledge, 
and calder, the elder, chief or head; and borfhealder in one 
word doth mean the chief or head of the ſureties or pledges. 
For the underſtanding whereof, it is to be remembred, that 
by the ancient laws of this realm (before the coming in of 
king William the conqueror) it was ordained for the more 
ſure keeping of the peace, and for the better repreſſing of 
thieves and robbers, that all free born men ſhould caſt them- 
ſelves into ſeveral companies, by ten in each eompany ; 
and that every of thoſe ten men of the company ſhould be 
ſurety and pledge for the forthcoming of his fellows: fo that 
if any harm were done by any of theſe ten, againſt the 
peace, then the reſt of the ten ſhould be amerced, if he of 

their company that did the harm ſhould fly, and were not 
forthcoming to anſwer to that wherewith he ſhould be 
charged. And for this cauſe, theſe companies are yet in 
ſome places of England called boroes, of the ſaid word bore, 
burrow, or borhoe, ſignifying a pledge or ſurety 3 and in 
other places they are called tythings, becauſe they contain (as 
hath been ſaid) the number of ten men with their families, 
And even as ten times ten do make an hundred, ſo becauſe 
it was then alſo appointed that ten of theſe companies ſhould 
at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was and 
yet is called a hundred. Furthermore, it was then alſo or- 
dained, that if any man were of ſo evil credit, that he could 
not get himſelf to be received into one of theſe tythings or 
toroes, then he ſhould be ſhut up in priſon, as a man un- 
worthy to live at liberty, amongſt men abroad. Now 
whereas every of theſe tythings or boroes did uſe to make 
choice of one man amongſt themſelves, to ſpeak and to do, 
in the name of them all ; he was therefore in ſome places 
called the tythingman, in other places the boroes elder (whom 
we now Call borſholder) in other places the borolhead, or 
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headborow, and in ſome other places the chief pledge, 
which laſt name doth plainly expound the other three that 
are next before it; for head or elder of the boroes, and 
chief of the pledges, are all one: and in ſome ſhires, where 
every third borow hath a conſtable, there the officers of the 
other two are called thirdborows. And in theſe tythings, 
or boroes, ſundry good orders were obſerved ; and amongſt 
others, firſt, that every man of the age of 12 years ſhould 
be ſworn to the king: Then, that no man ſhall be ſuf- 
fered to dwell in any town or place, unleſs he were alſo 
received into ſome ſuch ſuretiſhip and pledge as is aforeſaid : 
"Thirdly, that if any of theſe pledges were impriſoned for 
his offence, then he ought not to be delivered without the 
aſſent of the reſt of his pledges : Again, that no man might 
remove out of one tything or boroe, to dwell in another, 
without lawful warrant in that behalf: Laſtly, that ever 
of theſe pledges ſhould yearly be preſented and brought 
forth by their chief pledge, at a general aſſembly for that 
purpoſe, which we yet in remembrance thereof do call the 
view of frankpledge, or the leet court. Lamb. Conſt, 

Some ſmall ſhadow of which antiquity we ſeem ſtill to 
retain in a common phraſe in drinking, when a man ſays 
to another that he will pledge him; which is ſaid to have 
begun when the Danes lorded it in this land; and the mean- 
ing was, to exhort the perſon to drink freely, for that the 
other would be ſurety to him that no one ſhould do him 
any bodily harm whilſt he was drinking. | 

Alſo we do till retain the word borrow as 2 verb in our 
language, ſignifying to take money upon pledge or ſurety. 


2. By the ſtatute of Wincheſter, In every hundred and artiquity of 
frankie two conſtables ſhall be choſen to make the view of ar- high conſtables, 


mour ; and they ſhall preſent defaults of armour, and of ſuits 
of towns, and of highways, and ſuch as lodge ſtrangers in 
uplandiſb for whom they will not anſwer. 13 Ed. r. 
ſt. 2. c. 6. 

And from hence Lord Coke, and others, will have it, 
that high conſtables are no ancienter than this ſtatute : But 
Mr. Hawkins (agreeably with Lambard, Dalton, and other 
authorities) ſays, that it ſeems to be the better opinion, that 
both conſtables of hundreds, which are commonly called 
high conſtables, and alſo conſtables of tythings, which are 
at this day commonly called petty conſtables, or tything- 
men, were by the common law, and not firſt ordained by 
the ſaid ſtatute of Minchoſter; for that ſtatute doth not 
ſay, that there ſhall be ſuch officers conftituted, but clearly 


ſcems to ſuppoſe that there were ſuch before the making 
of it, 2 Haw, 61. 
In 
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Conſtable. 

In ſhort, the truth of the matter ſeems to be this: The 
far greateſt part of the buſineſs of high conſtables at this 
day, is not at all appropriated to them, as high conſtables; 
but only as officers to execute the precepts of the juſtices 
of the peace, Which any other perſon may do as well as 
they. The original and proper authority of an high conſta- 
ble, as ſuch, ſeems to be the very ſame, and no other, 
within his hundred, as thet of the petty conftable within his 
vill; and therein moſt probably, he is coeval with the petty 
conſtable. The other uſual branches of bis office, ſuch as 
the ſurveying of bridges, the iſſuing precepts concerning the 
appointing of overſeers of the poor, ſurveyors of the high- 
ways, aſſeſſors and collectors of the land tax and window 
duties, and in like manner the viewing of armour by the 
abovementioned ſtatute, are in him, not of neceſſity, but 
as matter of convenience, and it is diſeretionary in the ju- 
ſtices whom they will appoint to be their officers in theſe 
caſes ; others have been ſuper added to their office, for the 
like reaſon of convenience, by ſundry acts of parkament, 
ſuch as the iſſuing precepts for the licenſing of alchouſes, 
for levying the county rates, and for returning liſts of ju- 
rors; for that one perſon can do all the ſame much eaſier 
and cheaper, than ſo many different perſons. 


IT. Who fhall be a conſtable. 


1. It hath been ſaid, that a cuſtom in a town, that the 
inhabitants ſhall ſerve the office of conſtable by turns, ac- 
cording to the ſituation of their ſeveral houſes, is not good; 
for that by ſuch a courſe, it may come to a woman's turn 
to be a conſtable, as inhabitant of one of thoſe houſes; yet 
we find ſuch cuſtoms allowed to be good in later books; and 
it ſeems, that the conſequence of the reaſoning abovemen- 
tioned may well be denied, ſince a woman in ſuch caſe may 
procure another to ſerve for her. 2 Haw, 63. 

2. Apothecaries in London, and within ſeven miles there- 
of, being free of the company of apothecaries; and alſo 
thoſe in the country who have ſerved ſeven years apprentice- 
ſhip, ſhall be exempted from the office of conſtable, 6 & 
y IF... . 

2. Alſo it ſeams certain, that if a ſworn attorney, or 
other officer, of the courts at MWeftminfter, be choſen into 
this office, he may have a writ of privilege for his diſcharge, 
by reaſon of his neceſſary attendance in thoſe courts : And 
it hath been reſolved, that ſuch officers ſhall have this pri- 
vileze, not only where there is no ſpecial cuſtom concerning 
the election of conſtables, but alſo where they are choſen by 
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Conſtable. 

a particular cuſtom, in reſpect of their eſtates, or other- 
wiſe; for that no ſuch cuſtom ſhall be intended to be more 
ancient than the uſages of thoſe courts, and therefore ſhall 
give way to them, 2 Haw. 63. : 

4. And upon the like reaſons, it is taken for granted, — 
that practiſing barriſters at law, and the ſervants of mem- bers of parlia- 
bers of parliament, have the ſame privilege; but there ſeem ment. 
to have been no reſolutions to this purpoſe. 2 Haw. 63. 

5. Alſo it hath been reſolved, that an alderman of Lon- Aldermen of 
don, for the like reaſons, is not compellable to be a conſta- London. 
ble, 2 Haw. 63, 

6. But it hath been holden, that a captain of the king's Captain of the 
guards, being preſented to ſerve as conſtable, in purſuance 8970 
of a cuſtom in reſpect of his lands in a town, cannot claim 
this privilege ; for that notwithſtanding he is bound by his 
office to perſonal attendance on the king's perſon, yet ſuch 
office being of late inſtitution, ſhall not prevail againſt an 
ancient cuſtom, 2 Haw. 63. 

7. But a perſon ſerving for himſelf as a private man in Militia may 
the militia, ſhall during the time of ſuch ſervice be ex- 
empted from the office of conſtable. 30 G. 2. c. 25. /. 23. 

8. Allo it ſeems, that a practiſing phyſician, being cho- Phyfician, 
ſen conſtable in purſuance of ſuch cuſtom, has no remedy 
for his diſcharge z for that there are no precedents of this 
kind, and his calling is private. 2 Haw. 63. 

But by the 32 H. 8. c. 40. The preſident, commons and 
fellows of the faculty of phyſick in Londen, ſhall not be 
choſen conſtables, 

9. Yet if ſuch an officer as before mentioned, or a gen- Where there are 
tleman of quality who hath no ſuch office, or a practiſing chers ſuffclent. 
phyſician, be choſen conſtable of a town, which hath ſut- 
ficient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it ; perhaps he may be relieved by the 
king's bench : but it ſeems that even a cuſtom cannot ex- 
empt fitting perſons from ſerving the office of conſtable, 
where there are not ſufficient beſides them to execute it. 

But theſe points ſeem not to be ſettled. 2 Haw. 63. 

10, By the 1 V. c. 18, / 11, Every teacher or preacher piſentiag 
in holy orders, or pretended holy orders, in a congregation teachers, 
tolerated by law, ſhall from the time of his ſubſcription 
mt the oaths, be exempted from the office of con- 

able, 

11. And by 10 117F. c. 23. ,. 2, 3. The proſecutor proſecutors of 

of a felon to conviction, or perſon to whom he ſhall aſſign felans. 


the certificate thereof, ſhall be diſcharged from the office of 
conſtable, 
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_ Conſtable. 
Whether he may 12. Inaſmucli as the office of a conſtable is wholly mi- 
rend a dert. niſterial, and no way judicial, it feems, that he may appoint 
a deputy to execute a warrant directed to him, when by rea- 
ſon of fickneſs, abſence, or otherwiſe, he cannot do it him- 
cf; yet it doth not ſeem to be ſettled, that a conſtable can 
make a deputy, without ſome ſpecial cauſe, 2 Haw, 62. 
And the ſuperior muſt be anſwerable for his deputy, upon 
any miſcarriage : unleſs the deputy is duly allowed and 
ſworn; for then he is conſtable, oad b. I. c. 7. 
Diners ap- 13. And by 1 V. c. 18. ſ. 7. If any perſon diſſenting 
pointing a de- from the church of England, ſhall be choſen conſtable, and 
* ſhall ſcruple to take upon him the office, in regard of the 
oaths, or any other matter required to be done in reſpect of 
ſuch office; he may execute it by a ſufficient deputy by him 
to be provided, to be allowed by ſuch perſons, and in ſuch 
manner, as ſuch officer ſhould have been allowed, 


II. How choſen and ſworn. 


whom to be 1. It being ſaid in ſome books, that both high and petit 
choſen, conſtables are to be choſen and appointed by the ſheriff in 
his torn (or by the lord of the leet); and by others, that 

they are tobe choſen by the decennary, it ſeems difficult to 
determine, to whether of them the power of chuſing doth 
of right belong. 2 Haw. 62. 

By whom to be 

"ED choſen by the ſheriff, or decennary, yet he is to be {worn 
and placed in his office by the ſheriff, as being judge of the 
court (or by the lord of the leet). 2 Haw. 62. 

c Dm of 3. Alſo it ſeems certain, that a cuſtom for chuſing a 

chuſing. conſtable either way is good; and it ſeems to have been the 
opinion of the makers of the act of 13 & 14 C. 2. hereat- 
ter following, that the lords of the courts Jeet have this 
power of common right, and conſequently the ſheriff in 
his torn, where there is no court leet, 2 Haw. 63. 


Anciently the practice was, that in every hundred where 


there was a feudal lord, the conſtables were ſworn in and 
admitted by the lord or his fteward in his leet ; but where 
there was no ſuch feudal lord, the ſheriff in his torn had the 
ſwearing and placing of them in: Alſo if there was no feu- 
dal lord of the hundred, an annual officer was choſen, who 
was to preſide over the whole hundred, who was called the 
high conſtable ; but if the hundred was feudal, as it often 
anciently was, then ſuch lord of the hundred adminiſtred 

the office himſelf. * x Bac. Alr. Conſt, A. 
4. But now the uſual manner is, that the high conſtables 
of hundteds be choſen either at the ſeſſions, or by the greater 
number 


Ching lieh 
conſlables. 


2. Yet it ſeems clear, that whether a conſtable be to be 
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Conſtable. 
number of the juſtices of the diviſion; and likewiſe that 
they be ſworn at ſeſſions, or by warrant from the ſeſſions; 
which courſe hath been often allowed and commended by 
the juſtices of aſſiae. Dalt. c. 28. 

And the reaſon thereof may be this, as hath been inti— 
mated above; namely, that their office at preſent doth not 
ſo much conſiſt in executing the office of high conſtable as 
ſuch, as in executing the juſtices precepts, which thev may 
do for the moſt part, whether they be indeed high conſtables 
or not. 

5. And moreover, every petty conſtable, being a princi- 
pal peace officer, and it being neceſſary for the preſervation 
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Petty conſtables 
appointed by Ju- 


. bo j N © 
of the peace, that every vill ſhould be furniſhed with one; peace "Ow 


the juſtices of the peace have ever ſince the inſtitution of 
their office, taken upon them as conſervators of the peace, 
not only to ſwear the petty conſtables, which have been cho- 
ſen at a torn or leet, but alſo to nominate and ſwear thoſe 
who have not been choſen at any ſuch court, on the neglect 
of the ſheriffs or lords to hold their courts, or to take care 
that ſuch officers are appointed in them. And this power of 
juſtices of the peace having been confirmed by the uninter- 
rupted uſages of many ages, ſhall not now be diſputed, but 
ſhall be preſumed to have been grounded on ſufficient autho- 
rity. And ſome have carried this point fo far, as to allow 
the juſtices at their ſeſſions, to ſwear one who was choſen at 
the leet, and unduly rejected by the ſteward, who had 
ſworn another in his place. 2 Haw. 65. 

6. M. 21C, 2. The juſtices of the county of North- 


CAcce, 


Where no con- 


ampton, at their general ſeſſions choſe a conſtable for Halm- ſtable hath been 
by ; and for not coming in to take the oath, proceeded **%* 


againſt him, Which proceedings being removed by certi- 
orari into the king's bench, it was moved, on affidavits 
that there had not been a conſtable there for 50 years before, 
that he might be diſcharged ; alledging likewiſe, that 
Holmby was a privileged place, and that all the inhabitants 
were the duke of Yor#'s tenants: But the court held, that 
they could not diſcharge him on motion, and faid, that 
they muſt determine the matter by action of falſe impriſon- 
ment, or ſome other way ; and inclined ſtrongly, that hecould 
not any way be diſcharge: For, by the court, 'Tho' originally 
conſtables were choſen in leets, yet the conſtable being an 
officer whoſe duty it is to keep the peace, the juſtices may 
chuſe him in caſes of neceſlity ; as in the hamlets about the 
tower, the juſtices, by reaſon of the increaſe of buildings, 
where there was formerly but one conſtable, did chuſe five; 
and it was ruled they might do ſo ; and they ſeemed to in- 
eline, that thu” formerly there had been none, yet they 

; might 
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might chuſe one if they ſhould think it convenient, 

1 Bac. Air. Conſt. A. : 3 | 
Where the leet 7. However, it is certain, that juſtices of ns e 
hail make de- power to nominate and ſwear conſtables, on the default o 


fault, the torn or leet, before the ſtatute of 13 C 14 C. 2. c. 12, 


refore, that they have ſuch authority in ſome caſes 

mw benen 50 in that ſtatute; which enacts, that if a con- 

ſtable*ſhall die, or go out of the pariſh, or continue above 

a year in his office, any two juſtices may make and ſwear 

2 new one, until the lord ſhall hold a leet, or till the next 

ſeſſions, who ſhall _— of 4 officer ſo made and ſworn, 

int another. 2 Jaw, 65. 13 

Mandamus to T 8 And it ſeems to be clear at this day, that the king's 
- compel the bench hath power by mandamus to compel the court or judge 

— ene to ſwear a conſtable duly chofen. 2 Haw. - . 

Conſtable refu- 9. Conſtables lawfully choſen, if they ſhall refuſe to : 

kog to be ſworn. ſworn, a juſtice of 3 3 bind them over to the 

es or ſeſſions. alt. c. 28. 

How puniſhed, "Me o. But it ſeemeth that the ſheriff, or ſteward of the * 
cannot lawſully commit them for ſuch refuſal, without 
more; but it is faid, that if the party be preſent in the court, 
he may be fined; and that if he be abſent, and have a certain 
time and place appointed him by the ſheriff or — for 
the taking of the oath before a juſtice of the peace, and have 
alſo expreſs notice of ſuch appointment, and be preſented * 
the next court, for having refuſed to take it accordingly, he 
may be amerced: alſo it ſeems, that in either caſe he may 
be indicted (A) either at the aſſizes or ſeſſions. And ni 13 
adviſeable in all pleadings, in any action concerning ſuc g 
fine or amerciament, and in all indictments for ſuch refuſa N 
ſpecially and expreſly to ſet forth the manner of every _ 
election, appointment, notice, and refufal, and before whom 
the court was holden: and it hath been adjudged, 1 
inſufficient to ſay in general, that the party was duly e - 
ed, or lawfully elected, or that he had notice, without = 
ting forth the ſpecial circumſtances thereof. Al ſo it is fai 
to have been adjudged, that an indictment for not finding a 
ſufficient perſon to ſerve the office of conſtable, ay nn 

ſhewing that the party refuſed to ferve it himfelf, is inſul- 

cient, 2 Haw. 64. : | 

Conftable's oath, N 11. There is a long form of a conſtable's oath in oo 
| ton, which is adopted by Mr. Barkw, expreſſing = u 
in many inftances ; but as that form nevertheleſs doth no 

contain the hundreth part of the conſtable's duty, at 

deed the moſt material inſtances of it, it may be more e 85 

ble (as no particular form is directed by any ſtatute) to ſwea 


. . | than 
him (B) to the due execution of his office in general, f 
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to deſcend to thoſe particulars; leſt by mentioning ſome 
parts of his duty, and not others, he may be induced to 
think, that thoſe others are not ſo neceſſary. 

12. By the 1 G. ff. 2. c. 13. High conſtables are to take Oaths of allegi- | 
the oaths of allegiance, ſupremacy, and abjuration, as other ee, lu pres | 
perſons who qualify for offices ; but they are not within the a | 

ſtatute of the 25 C. 2. c. 2. as to receiving the ſacrament, | 
and ſubſcribing the declaration againſt tranſubſtantiation ; | 
and petty conſtables are exempted both from the one and 
| from the other, 


IV. His power as à conſervator of the peace. 


1. Every high and petty conſtable are by the common Conftable a con- 


ſervator of tl 
: law conſervators of the peace. 2 Haw. 33. Crom. 6.  * 
- *) AN By 
2. And therefore if any man ſhall make an affray or aſ- May commit tor 
: . an aftray in his 
5 ſault upon another in the preſence of the conſtable, or ſhall eat 
t threaten to kill, beat, or hurt another, or ſhall be in a 
5 fury ready to break the peace; the conſtable may commit 
n him to the ſtocks, or other ſafe cuſtody for the preſent, 
Ir and after may carry him before a juſtice, or to gaol, until 
e he ſhall find ſurety for the peace, which ſurety the conſta- | 
at ble himſelf may alſo take by obligation, to be ſealed and 1 
he delivered to the king's uſe, and if the party will not find | 
ay | ſurety to the conſtable, he may impriſon the party until he 
3 ſhall do it. Dalt. c. 1. | 
1 a 3. But he may not require ſurety of the peace, unleſs the gut not when | 
3 offence be upon his own view, and not if it be committed bes . 1 
ch out of his fight; for he cannot take any man's oath that he | 
om | is afraid of death, becauſe he is not a judge of record; | |; 
tis which is the reaſon that an obligation taken by him, ſhall it 
Ct- be in his own name, and not in the king's name: and the | 
et- ſame ſhall be certified at the ſeſſions of the peace. Co. it 
aid Eliz. 375, 370. li 
T2 bi 
. . * — IF 
out V. His duty as a ſubordinate officer to juſtices of the i 
ſul- > 
Peace, 4: 
4} 
! . / 
a | It hath been always holden, that the conſtable is the pro- Subordinate to | 
uty F per officer to a juſtice of the peace, and bound to execute his te 14*:©es ot | 
ot 1 2 a the peace. | 
n warrants; and therefore it hath been reſolved, that where a | 
in- ſtatute authorizes a juſtice of the peace to convict a man of | 
lig a crime, and to levy the penalty by warrant of diſtreſs, with- } 
year out ſaying to whom ſuch warrant ſhall be directed, or by L 
than whom it ſhall be exccuted, the conſtable is the proper officer | 
do | 3 £3 
1 8 P . e F 
n 8 g = . My oh Reed 
3 22 ͤ ar 


to ſerve ſuch warrant, and indictable for diſobey ing it. 
2 Haw. 202. 


VI. His indemnity and protegtion in his office. 


Double coſts, 1. If an action is brought againſt a conſtable, for any 
thing done by virtue of his aloe : he, and alſo all others 
which in his aid, or by his command, ſhall do any thing 
concerning his office, may plead the zeneral iſſue, and give 
the ſpecial matter in 3 and if he recovers, he ſhall 
have double coſts. 7 J. c. 5. 

Proper county, 2. And ſuch aw ſhall b laid in the county where the 
fact was committed, and not elſewhere. 21 F. c: 12. 

No action if he 3. Formerly the conſtable was bound to take notice of 

celivers a cop the juriſdiction of the juſtice; inſomuch that if the juſtice 

o: the warrant. ., . | , 3-26 

iſſued a warrant in any matter wherein he had no juriſ- 

diction, the conſtable was puniſhable for the execution of 
it: but now, by the ſtatute of 24 G. 2. c. 44. it is en- 
acted ; 

That no action ſhall be brought againſt any conſtable, 
or other perſon acting by his order, and in his aid, for an 
thing done in obedience to the warrant of a juſtice of the 
peace, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for ſix days after ſuch demand : and if 
after compliance therewith, any ſuch action ſhall be brought, 
without making the juſtice who ſigned ſuch warrant defen- 
dant, on producing and proving ſuch warrant at the trial, 
the jury ſhall give their verdid for the defendant, mae e 
ſtanding any defect of juriſdiction in the juſtice. And if 
ſuch action be brought jointly againſt the juſtice and conſta- 
ble; on proof of ſuch warrant, the jury ſhall find for the 
conſtable, notwithſtanding fach defect of juriſdiction as 
aforeſaid ; and if the verdict be given againſt the juſtice, the 
plaintiff ſhall recover his coſts againfft him, to be taxed in 
ſuch manner by the proper officer, as to include ſuch coſts 
as the plaintiff is liable to pay to ſuch defendant, for whom 
ſuch verdict ſhall be found as aforeſaid. /. 6. 

Note; By this it ſeemeth, that the conſtable ought 
not to return the warrant to the juſtice, but to keep it 
for his own juſt fication; for he cannot grant t the party 
the peruſal of the warrant, unleſs he hath it: but he muſt 
certi) tv the jultice wl.at he hath done in the execution 
there 1. 
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4. And no action ſhall be brought againſt any conſtable, No ion but 
but within fix months after the act committed. 24 C. 2. Konten 
„ f N | 

5. And if the conſtable is aſſaulted in the execution of his Conſtable af. 
office, he need not go back to the wall, as private perſons 5 
ought to do: and if in the ſtriving together, the conſtable 3353 
kills the aſſailant, it is no felony; but if the conſtable is 
killed, it ſhall be conſtrued premeditated murder. Halz's 
Pl. 37. 1 H. H. 457. 


VII. Concerning the expences of his office. 


1. By the 27 G, 2. c. 20, The conſtable executing a charges of ma- 
juſtice's warrant, for levying a penalty, or other ſum of king dittreſs. 
money directed by any act of parliament, by diſtreſs, may 
deduct his own reaſonable charges of taking, keeping, and 


ſelling the goods diſtrained; returning the overplus on 


demand, after ſuch penalty or ſum of money and charges 
deducted, 


2. A perſon committed to. gaol, for any miſdemeanor, Charges of con- 
ſhall bear his own charges (if able) for conveying or fend- "8s an ofte a- 


g a ; d aol, 
ing him to the ſaid gaol, and the charges of thoſe that 


guard him thither; and if he ſhall refuſe at the time of 


commitment to defray the ſame, or ſhall not then pay the 
ſame, the juſtice committing, him, ſhall by warrant to the 
high or petty conſtable where the perſon ſhail inhabit, or 
from whence he ſhall be committed, or where he ihall have 
any goods within the county, order ſo much to be fold 
thereof, as by his diſcretion ſhall ſatisfy the ſame ; the ap- 
praiſement to be made by four honeſt inhabitants. 3 J. 
£ 10. / 1. | | | | 

And if he have not money nor goods within the county, 
ſufficient to bear the charges of himſelf and of thoſe wh 
convey him to the gaol, or houſe of correction, the conſta- 
ble may make application to a juſtice, who may upon oath 
examine into and aſcertain the reaſonable expences,. and 
ſhall by his warrant (without fee) order the treaſurer to pay 
the ſame; except in Middleſex, where the ſame ſhall be; aid 
by the overſeers of the pariſh where the perſon was appre- 
hended, 27 G. 2. c. 3, 

3. And by the 13 & 14 C. 2. c. 12. it is enacted, that charges about 
whereas conſtables may be at great charge in relieving, con- * . 
veying with paſſes, and in carrying rogues, . vagabonds, d 
ſturdy beggars to the houſe of correction, and have 10 
power to make rates to reimburſe themſelves ; therefore the 
ſaid conſtables, together with the churchwardens and over= 
feers, and other inhabitants ſhall make a rate in like man- 
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Account. 


Remo al. 


ner as the poor rate by the 43 El. c. 2. which being con- 


firmed under the hands and ſeals of two juſtices, may be 


levied by diſtreſs. 

Mr. Nelſon and Mr. Shaw ſay, that this rate may be 
made for the purpoſe abovementioned, and for other pariſh 
charges; and direct five different forms of inftruments te 
compel the payment thereof, ſetting forth therein generally, 
that the rates are to be made and levied for reimburſing the 
conſtable's neceſſary charges in the execution of his office, 
But there ſeems to be no ſuch power given by the ſtatute; 
for it is limited to expences about vagrants only; and even 
that ſeems to be rendred uſeleſs, by the vagrant act of 
17 G. 2. which orders the ſaid expences to be paid out of 
the general county rate. 

Neither is any ſuch power given by any other ſtatute; 
which indeed is hard upon the conſtable. It is but reaſon- 
able, that the juſtices ſhould have power given by ſome 
act of parliament, to allow to the conſtable in all cafes a 
competent ſatisſaction for his trouble: for there ſeemeth 
to be no cauſe, why a conſtable who hath himſelf been 
guilty of no crime, ſhould be at much trouble and ex- 
pence' about thoſe who have, and have no compenſation 
for it. 


VIII, Concerning his account and removal from his 
office. 


1. The high conſtables ſhall at the general or quarter 
ſeſſions, if thereunto required, account for the general 
county rate by them received; on pain of being committed 
to gaol until they ſhall account ; and ſhall pay over the 
money in their hands, according to the order of the ſaid 
court, or the like pain: And all their accounts and vou- 
chers ſhall, after having been paſſed at the ſaid ſeſſions, be 
depoſited with the clerk of the peace, to be kept amongſt the 
records, and inſpected by any juſtice without fee, 12 C. 2. 
„ 

2. And in ſuch manner as conſtables are to be choſen, in 
the ſame manner, and by the like authority are they to be 
removed; ſo as if there ſhall be cauſe to remove and put an 
high conſtable from his place, it hath not been thought fit, 
that any one or two juſtices ſhould do it upon their diſcre- 
tion, but that it ſhould be done by the greater part of the 
Juſtices of that diviſion, and that for ſome juſt cauſe; or 
elſe that it be done at the ſeſſions. Dalt. c. 28. 


And 
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Conſtable. 


And it ſeems clear, that the ſheriff or ſteward of the leet, 
having power to place a conſtable in his office, have by 
conſequence a power of removing him. 2 Haz. 63. 

And alſo the juſtices of the peace have always uled, ſor 
good cauſe, to diſplace all ſuch conſtables, as have been 
choſen and ſworn by them. 2 Haw, bg. 

And by the 13& 14 C. 2. c. 12. If a conſtable ſhall 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord ſhall 
hold a leet. / 15. 

And if the court, or other judge, ſhall refuſe to diſcharge 
a conſtable, the king's bench may compel them by manda- 
mus. 2 Haw. 65. | 


A. Indictment for not taking the office. 


HE jurors for our lord the king upon their oath preſent, 

that A. O. late of in the townſhip of 
in the ſaid county, yeoman, on the day of ——— 71 
the year of the reign of —— and long before, and al- 
ways after until the day of the preferring of this indici ment, was 
and is an inhabitant and reſiding within the townſhip of 
aforeſaid in the county aforeſaid, and an able perſon to ſerve 
the office of con/lable for the ſame townſhip ; and be the ſaid 
day 0 in the year afore- 
ſaid, in the townſhip aforeſaid, at the court Jeet of A. L. 
lord of the manor of afcreſaid, holden before A. S. gen- 
tleman, fleward of the ſaid court, by the ſuitors of the ſaid 
court, was elected and choſen, according to the ancient cuſtam 


of chufing conſtables for the ſaid townſhip, for one year from 


. thence next following, to do and execute all and ſingular thoſe 


things which belong to the office of conſtable ; [or otherwiſe as 
the cuſtom ſhall be for chuſing conſtables :] and that the 
ſaid A. O. afterwards, to wit, on the day of 
in the year aforeſaid, at the tnunſhip of aforeſaid, had 
due notice given to him by A. B. bailiff of the aforeſaid manor, 
of his being ſo elected and choſen conſtable as afereſaid, and then 
and there was by him the ſaid A. B. required to appear before 
J. P. eſquire, then and yet one of his majeſty's juſtices aſſigned 
to keep the peace within the ſaid county, and alſo to hear and 
determine divers felonies, treſpaſſes and other miſdemeanors in 
the ſaid county committed, on the ſaid day of in 
the year aforeſaid, to take his oath for the due executing the 
faid office of conſtable for the ſame townſhip, according to the 
duty of that office ; nevertheleſs the ſaid A. O. his duty in that 
behalf not regarding, but contriving and intending wholly to 
neglect to ſerue the ſaid office of conflable, after he the ſuid 
A 
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Conſtable. 


A. O. was ſo elected and choſen into the ſaid office as aforeſaid, 
to wit, on the ſaid —— day of in the year aforeſaid, 
and continually afterwards until the day of taking this inqui- 


ſition, at the townſhip aforeſaid in the county aforeſaid, unlaw- 


fully and contemptuouſly did refuſe, and flill doth refuſe, to take 

his. ſaid oath for the due executing the ſaid office of conſtable, 
and in any wiſe to execuie the ſame effice, to the great hin- 
drance of juſtice, in contempt of our ſaid lord the king, and 
to the evil example of all others in the like caſe offending, and 
againſt the peace of our ſaid lord the king. 


B. Conſtable's oath. 


OU hall well and truly ſerve our ſovereign lord the 

king, [and the lord of this leet, if ſworn in. a court 
leet] in the office of conſtable, for the totunſpip of Ir 
the year enſuing [or, until you ſhall be lawfully diſcharged 
therefrom ; or, until another ſhall be ſworn in your place :] 
Thu ſhall well and truly ds and execute all things belonging to 
the ſaid office, according to the bet of your feill and knowledge : 
So help you god. 


Conviction. 


HE power of a juſtice of the peace is in reſtraint of 

the common law, and in abundance of inſtances is 
a tacit repeal of that famous clauſe in the great charter, that 
a man ſhall be tried by his equals; which alſo was the 
common law of the land long before the great charter, 
even for time immemorial, beyond the date of hiſtories and 
records. Therefore generally nothing ſhall be preſumed in 
favour of the office of a juſtice of the peace; but the in- 
tendment will be againſt it. Therefore where à ſpecial 
power is given to a juſtice of the peace by act of parliament, 
to convict an offender in a ſummary manner, without a 
trial by jury, it muſt appear that he hath ſtrictly purſued 
that power; otherwiſe the common law will break in upon 
him, and level all his proceedings. Therefore where a trial 


by jury is diſpenſed withal, yet he muſt proceed neverthe- 


leſs according to the courſe of the common law in trials by 
juries, and conſider himſelf only as conſtituted in the place 
both of judge and jury. Therefore there muſt be an infor- 
mation or charge againſt a perſon ; then he muſt be ſum- 
moned or have notice of fuch charge, and have an opportu- 
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Conviction. 


nĩty to make his defence; and the evidence againſt him muſt 
be ſuch as the common law approves of, unleſs the ſtatute 
ſpecially directeth otherwiſe; then, if the perſon is found 
guilty, there muſt be a conviction, judgment, and execu- 
tion, all according to the courſe of the common law, di- 
rected and influenced by the ſpecial authority given by ſta- 
tute; and in the concluſion, there muſt be a record of the 
whole proceedings, wherein the juſtice muſt ſet forth the 
particular manner and circumſtances, ſo as if he ſhall be 
called to account for the ſame by a ſuperior court, it may 
appear that he hath conformed to the law, and not exceeded 
the bounds preſcribed to his juriſdiction. 

The difficulty of drawing up a conviction in due form, 
hath induced the legiſlature to inſtitute a more apt and com- 
pendious method in divers inſtances ; and it were to be wiſh- 
ed, in eaſe of the juſtices, that this proviſion might be made 
more general, Theſe ſummary forms of convictions, which 
are ſpecially directed by act of parliament, are interſperſed 
throughout this book under the titles to which they do re- 
ſpectively belong. 

Other forms of convictions, which are left at large ac- 
cording to the courſe of the common law (having no pre- 
ſcriptive form of words directed by any act of parliament) 
are likewiſe drawn forth at length under divers titles; par- 
ticularly, concerning ſuch matters as have been often con- 
trovertcd in the courts above, occaſioned either by the large- 
neſs of the penalties, or ſometimes by the greatneſs of the 
offenders; as in caſes of riots, forcible entries, deer ſteal- 
ing, and ſuch like. 

It remaineth, under this title, to inſert one general pre- 


cedent or form of conviction for the whole; which may 
be to the effect following: 


General form of conviction. 


Weſtmorland, DE it remembred, that en the day 
0 in the year of the reign 

0 by the grace of gad, of Great Britain, France, 
and Ireland, king, defender of the faith, and ſo forth, at 
in the county 6 aforeſaid, A. I. of cometh 
before me J. P. eſquire, one of the juſtices of our ſaid lord 
the king, aſſigned to keep the peace of our ſaid lord the king in 
the {aid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, 
{re/eding near to the place where the offence herein after men- 
troned was committed; or as the ſtatute requires] and giveth 
me the ſaid Juſtice to underſtand and be informed, that ene 
A. 
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Conviction, 


A. O. of —— in the ſaid county, yeoman, on the —— day 
0 now laſt paſt, at in the ſaid county, did [here 
ſet forth the fact, in the words of the ſtatute as near as 
may be] againſt the form of the flatute in ſuch caſe made 
and provided : And afterwards, upon the aforeſaid day 
of in the year aforeſaid, at aforeſaid, in the 
county aforeſaid, he the ſaid A. O. after being duly ſummoned 
in this behalf before me the juſtice aforeſaid appeareth and is 
preſent, in order to make his defence againſt the ſaid charge 
contained in the ſaid information, and having heard the ſame, 
he the ſaid A. O. is aſted by me the ſaid juſtice, if he can 
fay any thing for himſelf, why he the ſaid A. O. ſhould not be 
convicted of the premiſſes above charged upon him in form 
aforeſaid ; who pleadeth that he is not guilty of the ſaid of- 
fence. Nevertheleſs, on the day afereſaid, in the year afore- 
faid, at aforeſaid, in the county aforeſaid, one credible 
witneſs, to wit, A. W. of yeoman, cometh before me 
the juſtice aforeſaid, and before me the ſame juſtice upon his 
oath on the holy goſpel to him then and there by me the juſtice 
aforeſaid adminiſtred, depoſeth, fweareth, and on his cath 
aforeſaid affirmeth and ſaith, that the aforeſaid A. O. on 
the day of aforeſaid, in the year aforeſaid, at 
aforefaid, in the county aforeſaid, did [here again ſet 
forth the fact, or ſo much thereof as is ſufficient to convict 
the offender] And thereupon the aforeſaid A. O. the 
day of aforeſaid, in the year aforeſaid, before me the 
Juftice aforeſaid, by the oath of one credible witneſs aforeſaid, 
according to the form of the ſtatute aforeſaid is convifted ; and 
for his offence aforeſaid hath forfeited the ſum of 0 
lawful money of Great Britain, to be diſtributed as the /ta- 
tute aforeſaid doth direct. In witneſs whereof, I the ſaid juſ- 
rice to this preſent record of the conviction as aforeſaid, have 
ſet my hand and ſeal at aforeſaid, in the county afare- 
faid, the day end year firft above-written. 

If he confeſſes the fact then ſay, And becauſe the 
ſaid A. O. hath nothing to ſay, nor can ſay any thing in his 
own defence touching and concerning the premiſſes aforeſaid, but 
doth of his own accord freely and voluntarily acknowledge and 
confeſs all and fingular the ſaid premiſſes to be true, in man- 
ner and form as the ſame are charged upon him in the ſaid 
information ; and becauſe all and ſingular the premiſſes being 
heard and fully underſtood by me the ſaid juſtice, it manifeſtly 
appears to me Or, if the party hath been ſummoned, 
and doth not appear, then ſay, Il hereupon, on the ſaid 
day of in the year aforeſaid, at aforeſaid, in 


the county aforeſaid, he the ſaid A. O. was duly ſummoned in 
this behalf, to appear before me, in order to make his defence 
againſt 


| Lf AZ N * * 
* 1 ws Ct EC \ 
— 1 aa F 
SENT wy Re 7 DIO) 8 4 . AC. 3 
: : 41 


Conviction. 333 


againſt the ſaid charge contained in the ſaid information, but 
the ſaid A. O. doth neglect to appear before me, and doth not 
appear, nor make any defence againſt the ſaid charge as afore- 
faid; Therefore I the ſaid juſtice, on the ſaid day of 
in the year aforeſaid, at aforeſaid, in the county 
aforeſaid, do proceed to examine into the truth of the ſaid com- 
plaint; And A. W. of a credible witneſs, cometh before 
me the juſtice aforeſaid, and before me the ſame juſtice upon 
bis cath, &c. 


Cometh before me] A conviction ought to be in the pre- 
ſent tenſe, and not in the time paſt, L. Raym. 1376. 
Str. 608. Roberts's caſe. 


And giveth me to underſtand and be informed] A convic- 
tion ought to be on an information or complaint precedent. 


M. 11 V. K. and Fuller. L. Raym. 510. 


That one A. O. of in the ſaid county, yeeman, &c.] 
All acts, which ſubje& men to new and other trials, than 
thoſe by which they ought to be tried by the common law, 
being contrary to the rights and liberties of Engliſhmen, 
as they were ſettled by magna charta, ought to be taken 
ſtrictly; and the court of king's bench will require, that it 
do appear upon the face of ſuch proceedings, that the fact 
was an offence within the act, and that the juſtices have 
proceeded accordingly. M. 1 An. K. and Chandler, 1 Salk. 
378. L. Raym. 581. 

Therefore the particular manner of the offence ought to 
be ſet forth. Thus in the caſe of ſwearing, before the 
legiſlature by the act of the 19 G. 2. had directed a ſum- 
mary form of words for the conviction, it was required 
not only to ſet forth that the perſon had curſed or ſworn in 
general, but the particular oaths and curſes were to be ſet 
forth, that the court might judge thereupon, whether they 
were indeed oaths and curſes or not. H. 8 G. X. and 
Sparling. Str. 497. | 

And in the caſe of K. and Roberts, M. 11 G. which 

| was a conviction for ſwearing 150 oaths in theſe words Ly 

god, and curſing 150 curſes in theſe words god damn you, 

| this matter was carried ſo far, that it was inſiſted this 

was not ſufficient, but that the oaths and curſes ought to 

have been ſet forth 150 times each, But the oaths and 

g curſes being all only in the ſame words over again, the 

ö court held the conviction good. Str. 608. L. Raym. 
5 1376. 

{ And it ſeemeth, that a conviction on a penal ſtatute 

ought expreſly to ſhew, that the defendant is not within 
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Con viction. 
any of its proviſoes; ſor ſince no plea can be admitted to 
ſuch a conviction, and the defendant can have no remedy 
againſt it, but from an exception to ſome defect appearing 
in the face of it, and all the proceedings are in a ſummary 
manner, it is but reaſonable that ſuch a conviction ſhould 
have the higheſt certainty, and ſatisfy the court, that the 
defendant had no ſuch matter in his favour, as the ſtatute 
it ſelf allows him to plead. 2 Haw. 250. 

But in the caſe of K. and Ford, T. 9 G. There was a 
conviction on the 3 C. c. 3. for keeping an alehouſe with- 
out licence; and it was objected, that in the act there is 
a proviſo to exempt perſons who have been puniſhed by 
the former law of the 5 & 6 Ed. 6. c. 25. and therefore 
it ſhould have been ſaid, he had not been proceeded againſt 
upon that act: But by the court, That coming in by way 
of proviſo, he ſhould have inſiſted on it in his defence; it 
appears he was aſked what he had to ſay, and*therefore we 
may reaſonably preſume he had no ſuch defence to make, 
And the conviction was confirmed. Str. 555. 

And in the caſe of K. and Bryan, M. 12 G. 2. The 
defendant was convicted on the gin act; and an exception 
was taken, that there was no averment, that it was not 
ſold to be uſed in medicine: and the cafes on the game act 
were mentioned, where in convictions it is neceſſary to ex- 
clude all the qualifications for killing game. On the other 
hand, it was inſiſted, that the reaſon of that was, becauſe 
thoſe were in the enaQting clauſe, whereas this about me- 
dicine comes in by way of provifo, and is by way of de- 
fence to be ſhewn on the defendant's part: And for that 
purpoſe was cited, M. 11 G. X. and Theed ; where in a 
conviction for obſtructing an exciſe officer on the 8 An. c. g. 
it was objected, that it not being averred to be in the day, 

it ſhould have been ſhewn that there was a conſtable pre- 

' ſent, which is made neceſſary in the night; but was held 
to be well, and its being in the night, ſhould have been 
ſhewn on the defendant's part. And by the court, This 

is brought within the general enacting clauſe : and the true 
diſtinction is, where the extenuation comes in by way ot 
proviſo, or exception, And the conviction was confirmed. 
Str. IIor. 


Being duly ſummoned] T. 11 C. X. and Venalles. The 
court were unanimouſly of opinion, that the party ought 
to be heard, and for that purpoſe ought to be ſummoned 
in fact; and that if the juſtices proceeded againſt a per- 
fon without ſummoning him, it would be a miſdemeanor 
in them, for which an information would le, I.. Ah. 
1406, 


And 
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Conviction: 

And in the caſe of X. and Allington, H. 12 G, On 
affidavit that no ſummons was had, the court granted an 
information againft the juſtice who made the conviction, 
Str. 678. 

H. 6 G. K. and Johnſon. The defendant was convicted 
for keeping a gun. And exception was taken, that there 
was not a reaſonable ſummons; for it was made to appear 
the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late, and his 
witneſſes might not be got together on ſo ſhort a warning: 
then it was to appear at the pariſb aforeſaid, whereas there 
were two pariſhes mentioned before; ſo the man might 
have gone to one, whilit they were convicting him at the 
other. It was anſwered, that the defendant appeared at 
the time, and made defence; ſo that cures all defects in 
the ſummons. And by the court, The anſwer is right. 
Str. 261, 

H. 3 C. KX. and Simpſon, The defendant was convicted 
for deer ſtealing; and the conviction ſet forth, that he had 
been ſummoned to appear before the juſtices, but it did not 
appear he ever was before them. Exception was taken to 
this, that as no appeal lies in this caſe, the juſtices ſhould 
not have proceeded in the abſence of the party, eſpecially 
where it may end in a corporal puniſhment, as it may do 
here for want of a diſtreſs. And at another day, on con- 
Aderation, Parker C. J. delivered the reſolution of the 
court: We are all of opinion, the offender may be con- 
victed, without appearing, The ſtatute is ſilent as to the 
method of proceeding, and the law of England, it is true, 
in point of natural juſtice, always requires the party charged 
with any offence. to be heard before he be condemned in 
judgment; but twat rule muſt have this exception, unleſs it 
is through his own default; were it otherwiſe, every cri- 
minal might avoid conviction. Str. 44. 

But, generally, it is not neceſſary to fet forth the ſum- 
mons in the conviction; for although no ſummons is ſet forth, 
yet the court will intend one: but where a ſummons is ſet 
torth, and that ſummons appears to be irregular, the court 
will quaſh the conviction, there being then no room to in- 
tend any other ſummons. 11 C. X. and Venables. Seſſ. C. 
V. 1, 210, L. Raym. 1405. 


One cred:ble witneſs, to wit, A. W. of ———yeoman] It 
is requiſite to name the witneſs, that it may appear he is not 
the fame perſon who was the informer ; for an informer 
who. hath a ſhaze of the penalty, is never allowed to be a 
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Conviction. 


witneſs, . unleſs in caſe where a ſtatute ſhall ſpecially ſo di- 
ct it. 


On his oath aforeſaid air meth and ſaith] In all convic- 
tions, being in the nature of judgments, the whole evidence 
ought to be ſet forth, or at leaſt ſo much thereof as is fut- 
ficient to warrant the conviction; that the court of king's 
bench may judge of the ſufficiency thereof: but otherwiſe 
it is in orders, which are authoritative. And fo it was 
hid down in the caſe of X. and Flyd, MH. 8 G. 2. which 
was thus; A motion was made to quaſh an order of ſeſ- 
ſions, made under the ſtatute of the 1 V. c. 21. /. 6. 
whereby the defendant was adjudged guilty upon fill proof 
of the charge againſt him, and that he be diſcharged from 
his office of clerk of the peace, upon the objection that the 
evidence is not ſet out: But it was adjudged after conſide- 
ration, that this was an order, and therefore the evidence 
need not be ſhewn ; but that it would be otherwiſe if it 
was a conviction. Andr. 82. Str. 996. 

A. 5 G. 2. K. and Theed, A conviction on the candle 
act was quaſhed, becauſe the evidence was not ſet out; it 
being only alledged, that the offence was fully and duly pro- 
wed. Str. 919. Andr. 84. | 

T. 6 G. X. and Baker, A conviction for taking pil- 
chards, againſt the form of the ſtatute, quaſhed ; becauſe 
the witneſs ſwears generally that the defendant 7s guilty of 
the premiſſes, and that is taking upon himſelf to ſwear the 
hw. Str. 316. 

M. 11 V. K. and Fuller. A conviction ought to be cer- 
tain, and not taken upon collection. L. Raym. 5 10. 


And for his «offence aforeſaid hath forfeited] H. 3 G. 2. 
R. and Hawks. A conviction for killing a deer was quaſh- 


ed, becauſe it was onl he is convicted, without any 
judgment of forfeiture, Str. 858. | 


To be diſtributed as the flatute aforeſaid doth direct] M. 
g An. K. and Barret, A conviction for deer ſtealing did ſet 
torth, that he is convicted, and ſhall forfeit 30 J. ace 
cording to the form of the ſlatute, without making a diftri- 
bution, which ought to be 10/7. to the informer, 10 J. to 
the party grieved, and 10/7. to the poor. But by the court, 
"This is well enough; for by the ſtatute he is only to forfeic 


in caſe he has goods, which is conditional, and not abſo- 
Jute. 1 Sale, 383. 


Note; On a ſuggeſtion that the deſendant hath a title 
to the thing in queſtion, a prohibition will be granted 
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Conviction. 


by the king's bench, before or after conviction, to ſtay 
the juſtice from proceeding; for without doubt if the des 
fendant have but a colour of title, the juſtices have no 
Juriſdiction in the cauſe, as where the ctendant was con- 
victed for cutting trees, where he had at of common, 
L. Raym. go1. 


Coꝛn. 


For the foreſtalling, ipgroſſing, or regrating of 
corn; ſee title Fozeſtalling. 
For the licenſing badgers of corn; ſee title 


VBadgers. 


IJ. The meaſure of corn. 


II. Cutting corn growing, or burning ſtacks of corn; 
III. Exportation of corn. 


IV. Importation of corn. 


IJ. The meaſure of corn. 


1. O buy or ſell corn in the ſheaf, before it is threſhed Buying corn in 

and meaſured, is againſt the common Jaw of Eng- the _ wes 
land; and the reaſon thereof ſeemeth to be, for that by ſuch enn; 
ſale the market is in effect foreſtalled. 3 It. 197. 

2. If any perſon ſhall ſell corn otherwiſe than by in- Penalty of ſel- 
cheſter meaſure, ſealed and ſtricken by the brim, he ſhall 1 
forfeit 40 5. on conviction before one juſtice, on the oath of cheſter eee, 
one witneſs; to be levied by the churchwardens and over- 
ſeers, or ſome of them, to the uſe of the poor, by diſtreſs 
and fale, In default of diſtreſs, impriſonment till paid, 
a 

And if any mayor, or other head officer, ſhall know- 
ingly permit the ſame, he ſhall, upon conviction thereof 
at the county ſeſſions, forfeit 5 J. half to the proſecutor, 
and half to the poor, by diſtreſs and ſale; for want of di- 
ſtreſs, to be impriſoned by warrant of the juſtices, till pay- 
ment be made. /. 3. 

3. And moreover, every perſon who ſhall fell or buy Further penn. 
corn, without meaſuring, being thereunto required, or in 
any other manner than is by the 22 C. 2. c. 8. directed, and 

Vox. I. 7. that 


— 27 2c” 


that without ſhaking of the meaſure by the buyer, he ſhall, 


i beſide the penalty of that act, forfeit all the corn ſo bought _ 
| or ſold, or the value thereof, to the party complaining, y 
| 1 Bak 
And on complaint made to a juſtice of the peace, that | 4 
corn bath been bought, ſold, or delivered contrary to this via 

act, the proof ſhall lie upon the defendant, to make it ap- 6 ba: 105 

pear by the oath of one witneſs, that he ſold or bought the : > 

ſame lawfully; wherein if he ſhall fail, he ſhall forfeit as is boy os 


ſaid before, to be levied by diſtreſs and fale ; which ſhall by | 
6-0 = ſhall | 
the juſtice be diſtributed, half to the poor, and halt to the 


to b 
: informer. 22 & 23 . 75 3. g 
[: Difference of 4. But notwithſtanding all the ſtatutes that have been 
* * made, for the uniformity of meaſures throughont the realm, 
yet the meaſure of corn differs in many places, the buſhel . 
being greater in one place than in another. And altho' re- 1 
gularly, a cuſtom or preſcription againſt a ſtatute is void, b 88 
except it be confirmed by the ſtatute, or ſaved by another . kid 4 : 
ſtatute 3 yet it is ſaid, that in the meaſure of corn, the | * 
Wr 3 
cuſtom of the place is to be obſerved, if it be a cuſtom N 
| 5 , Portatic 
beyond all memory, and uſed without any viſible interrup- grain 
. 7 0 » 
tion. Barl. 578. 3. B 
; : : ter, ry« 
IT. Cutting corn growing, or burning ſtacks of corn. in Engl 
e toms 
Cutting corn 1. Every perſon who ſhall unlawfully cut or take away * a 
growing. any corn or grain growing, being convicted thereof by con- © = 
feflion, or oath of one witneſs, before one juſtice, ſhall for x 
3 And | 
the firſt offence pay ſuch damages as the juſtice ſhall ap- 13 
point: and if the juſtice ſhall think him not able or fut- | ſhall be 
ficient, or if he do not pay ſuch damages, he ſhall commit ; 4 I, 
him to the conſtable where the offence is committed, or wound. -; 
7 


where the party is apprehended, to be whipped ; and for | to hinde 


every other offence he ſhall in like manner be whipped. place; o1 

The conſtable refuſing, ſhall be committed by the juſtice, e Wa 

| till he conform. 43 El. c. 7. meal m: 
| But if he cut it at one time, and then come again at an- any Hes | 
other time and take'it away, it is felony. 1 Haw. 93. ciouſ] ; 

| uns corn 2, If any perſon ſhall in. the night time, maliciouſly and 8 : 
in the nieht. wilfully burn or cauſe to be burnt, any rick or ſtack of or ſhall ur 
corn, he {hall be guilty of felony : but to avoid judgment of ſuch ho 
, of death, he may make his election to be tranſported for hall by ct 
ſeven years, And three juſtices (1 ©.) may determine the abroad ſuc 

lame 20-230 2. © 7. ſhall take: 

Aurniaybynight 3. But by the 9 G. c. 22, commonly called the Black part there 

| o day, act, which is inferted more. at large in the title of that before two 
| name, If any perſon mall ſet fire to any mow or ſlack houſe of co 
| | 07 | 
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Coꝛn. 


| 
of corn, he ſhall be guilty of felony without benefit of | 
' 


clergy. J. 1. 


And the hundred ſhall anſwer the damages, not exceeding * 
2001. /. 7, 8, 9, 10. 

And if any perſon ſhall apprehend, or cauſe to be con- 
vided, ſuch offender, and ſhall be killed, or wounded ſo as 
to loſe an eye, or the uſe of any limb, in apprehending or 
endeavouring to apprehend ſuch offender, on proof thereof 
at the ſeſſions, and certificate thereof from thence, the ſheriff 
ſhall pay to the perſon intitled the ſum of 50/7. in 30 days, 
to be repaid to him out of the treaſury. /. 12. 


Il. Exportation of corn. 


r. The king may at any time, by proclamation, prohibit The king may 
the exportation of corn generally, or out of any ſpecial ports Prokibit by pro- 
by name, for ſuch time as ſhall be therein limited. 1 Fo ee 
1 

2. No 2 or ſubſidy whatſoever ſhall be paid on the ex- Duty on exporta- 
portation of wheat, rye, barley, malt, beans, peaſe, or other to. taken off, 
grain, bread, biſcuit, or meal. 11 Q 12 2 420 . 4 

3. But when malt or barley are at or under 2.4.5. a quar- Bounty on ex- 
ter, rye 325. wheat 485. every perſon exporting the ſame bortation. 
in Engliſb ſhipping, ſhall have from the officers of the cuſ- 
toms, for every quarter of barley or malt exported (ground 
or unground) 25. 6 d. of rye 3s. 6 d. of wheat 5s. IW. 

c. 12. And of wheat malt 5s. 5 An, c. 29. ſ. 15. 

And by 5 An. c. 8. art. 6. & ch. 29. /. 10. when oats do 
not exceed 15 5s. a quarter, a bounty of 23. 64. a quarter 
ſhall be paid for oatmeal exported. 

4. And if any perſon ſhall wilfully and maliciouſly beat, penalty of bin- 
wound, or uſe any other violence to any perſon, with intent dring exporta- 
to hinder him from buying corn in any market or other ten. 
place; or ſhall unlawfully ſtop or ſeize upon any waggon, 
cart, or other carriage, or horſe, loaded with wheat, flour, 
meal, malt, or other grain, in or on the wzy to or from 
any city, market town, or ſea port, and wilt\ly and mali- 
ciouſiy break, cut, ſeparate, or deſtroy the ſame d or any part 
thereof, or the harneſ, of the horſes drawing the tame ; 

Or ſhall unl.wiully take off, drive away, kill, or wound any 
of ſuch horſes ; or unlawfully beat or wound the driver; or 
ſhall by cutting of the ſacks, or otherwiſe, ſcatter or throw 
abroad ſuch wheat, flour, meal, malt, or other grain, or 
ſhall take and carry away, ſpoil, or damage the ſame, or: any 
part thereof: every ſuch perſon, being convicted th zereof, 


to the gaol or 


before two juſtices or the ſeſſions, ſhall be ſent 
houſe of correction, for any time not exceeding: 
4& i 


I. 
Irce mon ths, 


nor 


„ 
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nor Jeſs than one month, and be once publickly and openly 
whipped by the maſter of ſuch gaol or houſe of correction, in 
fuch city, market town, or ſea port, in or near which the 
offence ſhall be committed, on the firſt convenient market 
day, at the market croſs, or market place there, between 
the hours of at 162.0340 1: 

And if any ſuch perſon ſo convicted, ſhall commit any of 
the offences aforeſaid a ſecond time; or if any perſon ſhall 
wilfully and malicioufly pull down, throw down, or other- 
wiſe deſiroy any ſtore! 20uſe, or granary, or other place where 
corn ſhall be then kept in order to be exported ; or ſhall un- 
lawfully enter any ſuch ſtorehouſe, granary, or other place, 

and take and carry away any corn, flour, meal, or grain 

therefrom, or otherwiſe ſpoil or damage any meal, flour, 
wheat, or grain therein, intended for exportation : every 
perſon fo e and being thereof lawfully convicted. 
mall be adjudged guilty of felony, and be tranſported for 
even years. £ - Bp. 

And the hundred ſhall be liable to anſwer damages (not 
excecding 1007.) to be ſued for and levied as in cafes of rob- 
bery ; the perſon injured giving notice of the offence in two 
days, by himſelf or ſervant, to a conſtable of the hundred, 
or the conſtable of the place in or near which the fad ſhall 
he committed ; and within ten days after ſuch notice, giving 
in the examination on oath of himſelf, or of his ſervant 
preſent at the time-of the fact, or having the care of ſuch 
his property, before a juſtice of the peace, whether he knows 
the perſons that committed the fact, or any of them ; and 
if he conſeſſes that he does, then the perſon ſo confeſſing, 
entring into recognizance to proſecute, 11 G, 2, c. 22, 
£366. 

But if an cfender.is convicted in 12 months, the hun- 
dted ſhall not be liable; and therefore the action muſt not 
be brought till after one year : nor ſhall it be commenced 

but within two ycars. /. 7, 8. 

Note; It is proper here to take notice of a very odd 
miſtake in ſome of the books, relating to an act made in 
the 14 C. 2. c. 3. by reafon of which act one author al- 
ſerts, that the ſtatute laſt recited is of little uſe, becauſe 
that now by the ſaid ſtatute of 14 G. 2. no corn can be ex- 
ow and another ſz; ys, that by the ſaid ſtatute of 14 C. 2. 

corn ſhall be expor ted after Dec. 15, 1741. And the mi- 
lake 18 no other than this; „„ Dec. 15, 
the ſtatute ſays, before Dec, 15. 1741, none ſhall be ex- 
ported; and the reaſon was, lr at tnat time there was 
great ſcarcity of cern in the nation, To which may be 


added, tnat other books take no notice of either the one 
act 
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act or the other; perhaps from the above ſuppoſition, that 
the one act renders the other uſeleſs: by which it may ſeem, 
that the publiſhers of ti , editions do not always bring 
down the alterations the ſtatutes themſelves, but quote i! 
from one another, 


IV. Importation of corn. 


' 

1. When corn doth not exceed the following prices, the Poundage on il 
cuſtom and poundage for corn imported ſhall be as follows: imkertatpun. | 
wheat not above 53s. 4d. a quarter, ſhall pay 16s. if | 
above 53s. 4d. and not above 4. it ſhall pay 8s. rye not 1 


above 40s. a quarter, ſhall pay 16s. barley and malt not | 


above 325. a quarter, ſhall pay 16s, buck wheat not U 
above 325. a quarter, ſhall pay 16s. cats not above 165. | 
a quarter, ſhall pay 5s. 4 d. peaſe or beans not above 40s. bt 
a quarter, ſhall pay 16s. 22 C. 2. c. 13. ſ. 1. 

But when the prices exceed theſe rates, then the duties 

payable before this act, ſhall only be paid, d. J. 2. That 
is to ſay, for every quarter of wheat imported 55. 44. of 

rye 45. barley or malt 25. 8 d. buck wheat 25. oats 15. 4d. 
peaſe or beans 46. 15 C. 2 E2 

2, And that it may be known what price corn bears Price of corn 

where ſuch foreign corn is imported, the juſtices of the how to be alcer - 
peace for the counties where foreign corn is imported, ſhall _ 
at every their quarter ſeſſions give in charge to the grand N 
jury to make enquiry and preſentment upon their oaths, of \ 
the common market prices of the ſeveral forts of middling 

Engliſh corn, as the ſame ſhall be commonly bought and 
ſold in the county; which preſentment ſhall be certified by 
the juſtices to the chief officer and collector of the cuſtoms 

at the port where the corn is imported, to be hung up in 

ſome publick place in the cuſtom houſe: And the ſame ſhall 
be done in the city of London in October and April yearly, 

by the mayor, aldermen and juſtices there, by the oaths of 
two perſons, neither of whom hall be corn chandler, meal 
man, factor, merchant, or other perſon intereſted in {uch 
corn ſo to be imported, but by ſubſtantial houſholCers in 
Middleſex or Surrey, and each of them having g a n . 
eſtate of 201, a year, or leaſehold of 50 l. a abo 
reprizes, and being kcilful in the prices of corn. 5 G 


622; 1 F.6- 20; 


* 


* 


3. And for preventing the fraudulent in r portat on of ſo- x, 
reign corn, no warrant ſhall be allowed tor carrying foreh | to Þ 
ſea, any other port, any foreign corn after importation ! 


and No perſon ſhall carry forth the ſame, or pr cure it to be 
ſhip pped tor that t purpo ſe; ON pain of for fit 448 e fame, a id 
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alſo 20s. for every buſhel, and alſo the ſhip, with all her 
guns, tackle, and furniture; half to the king, and half to 
him who ſhall ſue in any court of record. And the maſter 
and mariners, knowingly aſſiſting therein, ſhall be impri- 
ſoned for three months. 5 G. 2. c. 12. /. 5. 
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ORONE Rs are ancient officers by the common 
C law, ſo called becauſe they deal principally with the 
pleas of the crown, and were of old time the principal con- 
ſervators of the peace, 2 Haw, 42, 


Concerning whom I ſhall ſhew, 


1. Who may be a coroner. 
II. How choſen. | 
LI. His power and duty in taking an inguiſition of 


denth, | | 
His power and duty in other matters, 
J. Hs fees. 


VI. Punijoment for not doing his duty. 


J. Who may be a coroner, 


Dignity; 1. Of ancient time this office was of great eſtimation z 
for none could have it under the degree of a knight. 3 Ed. 1. 
c. 10. 4 Infl. 271. 

2. And by the 14 Ed. 3. ff. 1. c. 8. No coroner 
ſhall be choſen unleſs he have land in fee, ſufficient in 
the ſame county, whereof he may anſwer to all manner 
of people. 


late. 


IT. How choſen. 


To be choſenin I. The coroner (as of ancient time the ſheriffs and con- 

no: _ ſervators of the peace) ſhall be choſen in full county, that 

oy is, in the county court, by the commons of the ſame 
county. 28 Ed. 3. c. 6. 

And this muſt be in purſuance of the king's writ for 
that purpoſe, iſſuing out of, and returnable into the chan- 
cery; and none but frecholders have a voice at ſuch elec- 

tion 


grou! 
it a7! 
+ 


r 
Y LS Bax = N 
Fo = And WE YE LATE 


— 1 

| 

Coꝛoner. 343 | 

tion, for they only are ſuitors to the county court. 2 Faw. | 
43> 44. | 

2. And being eleQed by the county, if he be inſuſici- 8 onty to on- {| 
ent, and not able to anſwer ſuch fines and other dutics in er bm, 4 
reſpect of his office, as he ought ; the county, as his ſupe- | 
rior, ſhall anſwer for him. 2 Inft. 175. | 

3. And being choſen by the county, his office con- Office not void | 
tinues, notwithſtanding the demiſe of the king, 4 Ia. 158 the king's | 
271. | | 

4. And after he is choſen, he ſhall be ſworn, by the To te ſworn, 1 
ſheriff, for the due execution of his office. 2 Lale, (a 
H. 55. {| 

5. But in the ſtatute of 28 Ed. 3. which enacts that Others not Ho- li 
they ſhall be choſen by the county, there is a ſaving to tr.c "GENE _ i 
king and other lords, who ought to make coroners, their 10 
iranchiſes. 

6. The lord chief juſtice of the king's bench, by vir- Chief jaſtice. | 
tue of his office, is the chief coroner of England, 2 U. N 
3-43 | 

| 


— —-— 
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III. His power and duty in taking an inguiſilion cf 
death, 


1. When it happens that any perſon comes to an unna- Notice, | 
tural death, the townſhip ſhall give notice thereof to the v 
coroner, Otherwiſe, if the body be interred beſore he 
come, the townſhip ſhall be amerced. Hale's Pl. 170. 

2. And by Holt Ch. J. It is a matter indictable to bury Purying without | 
a man that dies a violent death, before the coroner's inqueſt notice. 1 
hath ſat upon him. 2 Haw. Net. 8. | 

3. And if the townſhip ſhall ſuffer the body to lie till Lying unburied. 3 
putrefaction, without ſending for him, they ſhall be amer- 
ced. Hale's Pl. 170. 2 Haw. 48. 


4. When notice is given to the coroner, he is to iſſue Precept to ſum- 
a precept to the conſtables of the four, five, or fix next n u. | 
townſhips, to return a competent number of good and | 
lawful men of their townſhips, to appear before him in " 
ſuch a place, to make an inquiſition touching that matter. li 
4 Ed. 1. 2 H. H. 59. Or he may ſend bi precept to il 
the conſtable of the hundred. nd b. . 


— — — e 


| 
But the aforeſaid ſtatute being wholly . and in J 
affirmance of the common law, doth neither reſtrain the i 
coroner from any branch of his power, nor excuſe him 
irom the execution of any part of his duty not mentioned | 
in it, which was incident to his office before : Upon Which ; 
ground, it hath been holden, that there is no neceſſity that 
it appear in a coroner's inqueſt, that it was taken by the | 
2 4 vatig | 
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oaths of perſons of the next adjacent towns; but that it 
is ſufficient to ſay, that it was taken by the oaths of Jaw- 
ful perſons of the county; inaſmuch as ſuch inquiſitions, 
being good before the ſtatute, which is wholly declaratory, 
muſt needs be ſo ſtill, But it ſeems that it ought to ap- 
pear in every ſuch inquiſition, at what place, and by what 
jurors by name it was taken, and that ſuch jurors were 
ſworn. 2 Haw. 47. 

Jury. 5. Theſe ate to be at leaſt 12; and it is ſaid, that all 
perſons of the neighbouring towns, above the age of 12 
years, are bound to attend at the taking the inq iſition, un- 
leſs they have a reaſonable excuſe to the contrary, 2 [ſi 
148, 2 Haw. 54. 

Default in not 

e returned appear not, their defaults are to be returned to the 

coroner: and the conſtables or jurors in default ſhall be 

amerced before the judges of aſſize. 2 H. H. 59. 

© wearing and 7. The jury appearing, is to be ſworn and ci:arged by the 

— coroner to enquire, upon the view of the body, how the 
party came by his death, 2 H. H. 60. 

View of the 8. For he can take indictments of death, only. upon view 

85 of the body, and not otherwiſe, therefore if the body be 
interred before he come, he muſt dig it up. And this he 
may do lawfully within any convenient time, as in 14 
days. Hale's Pl. 170. 2 Haw. 48. 


Where the body . If the body cannot be viewed, the coroner can do no- 


_—_ 8 thing; but the juſtices of the peace ſhall inquire thereof. 
Hale's Pl. 170. 2 Haw. 48. 
Form of the 10. The jury being ſworn, and the body upon view, he 


charge, where a ſhall inquire upon the oaths of them, in this manner, by 
perſon is lain. the ſtatute of 4 Ed. 1. /?. 2. called the ſtatute de officio ca- 
ronatoris; VIZ, 

If they know where the perſon was flain ; whether it 
were in any houſe, field, bed, tavern, or company: 

Who are culpable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age ſoever they be, if they can ſpeak, or have any 
c1icretion : 

And how many ſoever be found culpable, they ſhall be 
taken and delivered to the ſheriff, and ſhall be committed 
to the gaol; 

und ſuch as be found, and be not culpable, ſhall be at- 
tached until the coming of the judges of aſſtze. 
. 11. And, by the ſame ſtatute, if it fortune any ſuch man 
ain is found in be ſlain, which is found in the fields, or in the woods, firſt 
the helds er it is to be enquired, whether he were ſlain in the ſame plac 
” er not: 


223288 


| 
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6. If the conſtables make not a return, or the jurors 
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And if he were brought and laid there, they ſhall do ſo 
much as they can to follow their ſteps that brought the 
body thither, whether he were brought upon a horſe, or in 
a cart: 

It ſhall be alſo enquired, if the dead perſon were known, 
or elſe a ſtranger, and where he lay the night before. 

12, Alſo, by the ſame ſtatute, all wounds ought to be Weunds. 
viewed, the length, breadth, and deepneſs; and with what 
weapons; and in what part 'of the body the wound or hurt 
is; and how many be culpable ; and how many wounds 
there be; and who gave the wound, 

13. And they muſt hear evidence on all hands; if it be pefendant's evi 
offered to them, and that upon oath, becauſe it is not ſo dence, 


much an accuſation or an indictment, as an inquiſition or 


inqueſt of office. 2 H. H. 157. 

14. And by the aforeſaid ſtatute, if they be found culpa To inquire of the 
ble of the murder, the coroner ſhall immediately go to his murderer;s lands 
houſe, and ſhall inquire what goods he hath, and what corn 
he hath in his graunge; and if he be a freeman, they ſhall 
inquire how much land he hath, and what it is worth yearly, 
and further, what corn he bath upon the ground: and 
li kewiſe of his freehold, how much it is worth yearly, over 
and above the ſervice due to the lord of the ſee; and the land 
ſhall remain in the king's hands, until the lords of the fee 
have made fine for it: 

And when they have thus enquired upon every thing, they 
ſhall cauſe all the land, corn, and goods to be valued, in 
like manner as if they RP be ſold immediately ; ; and there- 
upon they ſhall be delivered to the whole townſhip, which 
ſhall be anſwerable before the judges for all. 

15. In like manner, by the ſaid ſtatute, it is to be in- Perſon? drowned 
quired of them that be drowned, or ſuddenly dead, whe- ® ſuddenly dead, 
ther they were ſo drowned, or ſlain, or ſtrangled by the 
ſign of a cord tied ſtreight about their necks, or about 
any of their members, or upon any other hurt ſound upon 
their bodies, And if they were not flain, then ought the 
coroner to attach the finders, and all other in the com- 
pany. 

16, He ſhall alſo enquire, whether the perſons ſound Phae. 
guilty, fled ; for which flight they forfeit goods and chattels. 

2 Haw. 48, 53. 

And it hath been formerly held, that if a perſon were 
lain, and upon the coroner's inqueſt on view of the body, 
it were found that ſuch a perſon fled, tho' the ſaid perſon 
were afterwards acquitted both of the fell ny and flight, yet 
he forfeited his goods; for the coroner's inqueſt is fo ſolemn, 
tat it is not traverſable; alſo when the goods ale once 
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lawfully veſted in the king, by that inqueſt the property of 
them cannot be deveſted. But this opinion ſeemeth harſh 
and unreaſonable, that a man ſhail be liable to forfeit all his 
goods, Which may perhaps be all that he is worth, by an 
inqueſt taken in his abſence, without either hearing him, 
or giving him an opportunity of defending himfelf, 1 Bac, 
Abr. Coroner. D. 2 Haw. 54. 

Alſo it is ſtrongly holden in ſome books, that an inqueſt 
of ſelf murder, found before a coroner, cannot be traverſed; 
but the contrary opinion being alſo holden by books of as 
great authority, and ſeeming alſo to be more agreeable to 
the general tenor of the law in other caſes, it ſeems to be 
the better opinion, that ſuch inqueſt by being removed into 

the king's bench by certiorari, may be there traverſed by 
the executor or adminiſtrator of the perſon deceaſed ; or in 
caſe the coroner's inqueſt find him to have been a Junatick, 
by the king or the lord of the manor, 1 Bac. Abr. Coron. 
D. 2 Haw. 54. 
Townſhip 17. And if any perſon be {lain or murdered in the day 
amerced for an time, and the murderer eſcape untaken, the townſhip ſhall 
* be amerced. 3 H. 7. c. J. 

18, Concerning horſes, boats, carts, and the like, where- 
by any are flain, which properly are called deodands, they 
alſo ſhall be valued, and delivered unto the towns as before. 
. 2. 

19. All which things muſt be inrolled in the rolls of the 
coroner, 4 Ed. 1. ff. 2. | 

20. And the ſheriffs ſhall have counter rolls with the co- 
roner, of things belonging to their office. 3 Ed. 1. c. 10. 
Adjourning after 21. But it is not neceſſary that the inquiſition be taken 
view, in the very ſame place where the body was viewed; but 
they may adjourn to a place more convenient, 2 Haw. 48. 

22, Immediately upon theſe things being inquired, the 


Deodands, 


Coroner's rolls. 


Sheriff's rolls. 


urlal. 
98 bodies of ſuch perſons being dead, or ſlain, ſhall be buried. 
4 Ed. 1. J. 2. 
Certifying to the 23. By the 1 2 P. & M. c. 13. / 5. Every coro- 
aflizes, ner, upon any inquiſition before him found, whereby any 


perſon ſhall be indicted for murder or manſlaughter, or as 
acceſſary before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, be- 
ing material; and ſhall bind over the witneſſes to the next 
general gaol delivery to give evidence; and ſhall certify th: 
evidence, the recognizance, and the inquiſition or indictmest 
before him taken and found, at or before the trial, on pat 
of being fined by the court. 
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By the expreſs words of which ſtatute, he may enquire of 
acceſſaries before the fact; but he cannot enquire of àacceſla- 
ries after the fact. 2 Haw. 48. 

24. He ought alſo to enquire of the death of all perſons perhns dying in 
who die in priſon ; that it may be known, whether they 8% 
died by violence, or any unreaſonable hardſhips: for if a pri- 
ſoner by the dureſs of the gaoler, comes to an untimely death, 
it is murder in the gaoler, and the law implies malice in re- 
ſpect of the cruelty. 3 It. 52, 91. 

And this inqueſt upon priſoners ought to conſiſt of a 
party jury, that is, ſix of the priſoners, and ſix of the 
next vill or pariſh, not priſoners. Unfreuilics Coroner 
212. 

25. If the inquiſition ſhall be quaſhed in the court of Tnquiſrion 
king's bench, the coroner by leave of the court may take up = 
the body again, and take a new inquiſition. E. 5 G. X. 
and Saunders, Str. 167. AM. 9 G. Caſe of the coroner of 
Menlock. Str. 533. 

And if a coroner appear to have been corrupt in taking 
an inquelt, it ſeems that a melius inguirendum ſhall go to 
ſpecial commiſſioners, who ſhall proceed not on view, but 
upon teſtimony ; and the coroner ſhall have nothing to do 
with ſuch inqueſt: But where the inqueſt is quaſhed for 
want of form only, he ſhall take a new one in like 


manner, as if he had taken none before. 1 Bac. Abr. 
Coron. D. 


V. His power and duty in other matters. 


1. He ought to inquire of treaſure that is found; who Treaſure trove, 
were the finders, and likewiſe who is ſuſpected therof; and 
that may well be perceived, where one liveth rioutouſly, 
haunting taverns, and hath done ſo of long time : hereupon 
he may be attached for this ſuſpicion, by four, or fix, or 
more pledges, if he may be found. 4 Ed. 1. ff. 2. 
2. Beſides his judicial place, he hath alſo an authority Executing pro- 
miniſterial as a ſheriff ; namely, when there is juſt excep- ceſs. 
tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the execution of the king's writs: and 
in ſome ſpecial caſes, the king's original writ ſhall be im- 
mediately directed to him, 4 [nft. 271. 
3. He is bound to be preſent in the county court, to pro- Outlawry, 
nounce judgment of outlawry upon the exigent, after guint» 


exa#tus, at the fifth court, if the defendant doth not appear. 
Mad b. 4. c. 1, 
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Appeals, ab- 4. He had anciently alſo a power in certain appeals, as gce 
en. of rape, and maim; and alſo in caſes of abjuration for tort! 
felony or other offences; which are now out ot uſe, neg! 
| may 
V. His fees. ; upo! 
| writ 
Fee of 138. 4d. I. By the ſtatute of 3 H. 7: c. 1. The coroner ſhall have in þ 
for his fee, upon every inquiſition taken upon the view of the any 
body ſlain, 13s. 4d. of the goods and chactels of him that free} 
is the ſlayer and murderer, if he have any goods; and if NIN 
not, he ſhall have for his ſaid fee, of ſuch amerciaments as "EE 
ſhall fortune any townſhip to be amerced for eſcape of ſuch 4 
murderer, by d 
Fee of 205. and 2, Moreover, by the 25 GC. 2. % For overy inqui— Oth 
9d. a mile. ſition (not taken upon view of a a dying in gac ol) he nalt 
ſhall have 205. and alſo 9d, tor eveiy mile he ſhall be 
compelled to travel from his uſual place of abode to take 
ſuch inquiſition; to be paid by order of the juſtices in {el- 
ſions, out of the county rates; for which o: der no fee ſhall 
be paid. /. 1. Wet 
And for every inquiſition taken on view of a body dying 
in priſon, he ſhall be paid ſo much, not exceeding, 7c 5. as 
the juſtices in ſeſſions ſhall allow; to be paid in man- 
8 
But no coroner of the king's houſhed, and of e verge 
of the king's palaces; nor any coroner of the avin'raity; 
or of the county palatine of Durham; nor of tie c1'v 0! 
London and borough of Southwark, nor any franc! fc> e— 3 
longing to the ſaid city; nor of any city, tow a 0r thing 
franchiſc, not contributing to the county rates, or i 4 
which ſuch rate have not been uſually aſſeſſed, ſhall be . 
intitled to any bench by this act; but they ſhall have _ f 1 
ſees and ſalaries as they were allowed before this act, or 2 | Hall 
thall be allowed by the perſons by whom they have uw and, 
appointed. / 5, 
VI. His puniſbment for not doing his duty. 
His puniſhment I. Coroners concealing felonies, or not doing their duty V 
3 ok thro' favour to the miſdoers, ſhall be impriſoned a year, and FI 
ak fined at the king's pleaſure. 3 Ed. 1. c. . here 


And by the 3 1 any coroner be remiß, relati 


and make not inquiſitions upon the view of the body dead ing ti 

and certify the ſame to the gaol delivery, he {hall forſeit 0 

the king au hundred ſhillings. 1 
3. Ani by tte 25 G. 2. c. 29. If any coroner, not ap- er 0 


nointed by an an nua] election or nomination, or whoſe 01 of 
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fice is annexed to any other office, ſhall be convicted of ex- 
tortion for taking more than his lawful fees, or of wilful 
neglect of his duty, or miſdemeanor in his office; the court 
may adjudge him to be amoved from his office; and there- 
upon, if he ſhall have been elected by the freeholders, a 
writ ſhall iſſue for the amoving him, and electing another 
in his ſtead; and if he hath been appointed by the lord of 
any liberty or franchiſe, or in any other manner than by the 
frecholders, the perſon intitled to nomination, ſhall on no- 
| tice of ſuch judgment of amoval, nominate another perſon 
3 in his ſtead. /. 6. 

1 4. And he ought to execute his office in perſon, and not 
by deputy ; for he is a judicial officer. Hood b. 4. c. 1. 
: Otherwiſe it ſeemeth that he ſhall incur the aforeſaid pe- 
0 nalties, for remiſſneſs or neglect of duty. 


The coroner's precept to ſummon a jury. 


1 To the high conſtable of in the 
ſaid county, 


12 

as HESE are in the name of our ſovereign lord the king, 

N. to require you, immediately upon fight hereof, to ſummon 
and warn 24 good and lawful men of the four next townſhips 

5 


9 | to in the ſaid county, to be and appear before me A. C. 
Y 3 gentleman, one of the coroners of the county aforeſaid, at 

| aforeſaid in the ſaid county, on the day of 
then and there to inquire of, do, and execute all ſuch 
things as on his majeſly's behalf ſhall be lawfully given them 
in charge, touching the death of A. D. And be you then there 


be to certify what you ſhall have done in the premiſſes, and fur- bl 

uch ther to do and execute what in behalf of our ſaid lord the king i 

T as ſhall be then and there injoined you. Given under my hand 1 

cen and ſeal the day 0 . fl 

; 1 

The jurors oath on the coroner's inqueſt. 1 

* 

1 ſhall diligently inquire, and true preſentment make, j 

luty on the behalf of our ſovereign lord the king, haw and fi 

and in what manner A. D. (or, a perſon unknown, as the caſe is | 

: here lying dead, came to his death; and of ſuch other matters | 

me relating to the ſame as ſhall be lawfully required of you, accord- ö 

each ing to your evidence : So help you god. } 
1 0 

Aſter the foreman is ſworn, the reſt may be ſworn, three N 

t ap- er {our together, as follows; | 

e Oi- 


Such | 
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þ Such oath as A. F. the foreman of this inqueſt hath for his agair 
| part taken, you and every of you ſhall well and truly obſerve and digni 
Gy L keep on your parts reſpectively So help you god. | A, 
| that 
. Witneſſes oath. Were 
4 | | | the fe 
| HE evidence which you ſhall give to this inqueſt, on the that 
; behalf of our ſovereign lord the king, touching the death year 
ef A. D. ſhall be the truth, the whole truth, and nothing but at th. 
the truth So help you god. comfo 
comm. 
i} Inquiſition of murder. again, 
bh dignit 
Weſtmorland, N inguiſition indented, taken at — An 
| in the county of. aforeſaid, the —— ſaid, 
| dry of —- in the year of the reign of he- not, 1 
| fore me A. C. gentleman, one of the coroners of our lord the er cha 
king, fir the county aforeſaid, upon the view of the body of | elſew! 
h A. I). then and there lying dead, upon the oaths of A. B. Jurors 
oF, C. D. E. F. Sc. good and lawful men of,. aforeſaid, Jaid 4 
and of three ather of the next towns, to wit, K. L. and M. lony 41 
in the ſaid county, who being ſworn and charged to inquire on the int 
. the fart of aur ſaid lord the king, when, where, haw, and cuffed) 
aſter what manner, the ſaid A. D. came to his death, ds ſay, In 
pan their cath, that one A. M. late of aforeſaid, "Ws if) 
ventleman, not having gad before his eyes, but being moved and day an 
ſeduced by the inſtigation of the devil, on the day of 
in the————year of afereſaid, at the fir/t | 
hour in the night of the ſame day, with force and arms, at ; 
— in the county aforeſaid, in and upon the aforeſaid 
| A. D. then and there being in the peace of god and of the ſaid 
3 lrd the king, felontoufly, voluntarily, and of his malice fore- 
g thaug/tt, made an aſſault ; and that the aforeſaid A. M. then 
ant thre with a certain ſword made of iron and feel, of the 3 
| value of 5 8. which be the ſaid A. M. then and there held in | but bei 
bis right hand, the aforeſaid A, D. in and upon the left part 2 
in of the belly of the faid A. D. a little above the navel of the | Jtandin, 
i" ſaid A. D. then and there violently, felontoufly, voluntartl, With a 
and of his malice forethought, ſtruck and pierced, and gave _ 70 
. zo the ſaid A. D. then and there with the ſword aforeſaid, hen at 
; in an upon the aforeſaid left part of the belly of the ſaid _ ab 
A. D. a little above the navel of the ſaid A. D. one mortal Fr % 
4 wound of the breadth of half an inch, and of the depth of | of bis 
} three inches, of which ſaid mortal wound the aforeſaid A. D. S's EA 
hen and there inſlantly died; and fo the ſaid A. M. L D. 
then and there ſeloniciſy tilled and murdered the ſaid A. D. A of | 
againſt | 
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againſt the peace of our ſaid lord the king, his crotun and 
dignity. 

And the ſaid jurors further ſay, upon their oath aforeſaid, 
that A. A. . yeoman, and B. A. of yeoman, 
were felonioufly preſent with drawn ſwords, at the time of 
the felony and murder aforeſaid in form aforeſaid committed, 
that is to ſay, on the ſaid —dgay of: in the 
year aforeſaid, at aforeſaid, in the county aforeſaid, 
at the firjt hour in the night of the ſaid day, then and there 
comforting, abetting, and aiding the ſaid A. M. to do and 
commit the felony and murder aforeſaid in manner afereſaid, 
againſt the peace of our ſaid lord the king, his cretun and 
dignity, 

And moreover, the jurors aforeſaid, ufon their eath afore- 
faid, do ſay, that the ſaid A. M. A. A. and B. A. had 
not, nor any of them had, nor as yet have or hath any gocds 
or chattels, lands or tenements, within the county aforeſaid, or 
elſewhere, to the knowledge of the ſaid jurors. [Or, And the 
Jurors aforeſaid, upon their cath aforeſaid, do ſay, that the 
faid A. B. at the time of the doing and committing of the fe- 
lony and murder aforeſaid, had geods and chattels, contained in 
the inventory to this inguiſition annexed, which remain in the 
cuſtedy of B. C.] 

In witneſs whereof, as well the aforeſaid coroner, as the ju- 
rors aforeſaid, have to this inquiſition put their ſeals, on the 
day and year afor eſaid, and at the place aforeſaid. 


A. B. 
A. C. Corener, 6 


E. F. &c. jurors. 


An inquiſition where one hangs himſelf. 


As above to not having ged before his eyes, 
but being ſeduced and moved by the inſtigation of the devil, at 
— aforeſaid, in a certain wood at -aforeſaid 
landing and being, the ſaid A. D. being then and there alone, 
with a certain hempen cord of the value of 3 d. which he then 
and there had and held in his hands, and ene end theres 
then and there put about his neck, and the other end theres 
tied about a biugh of a certain oak tree, himſelf then and 
there, with the cord aforeſaid, voluntarily and felouiſly, and 
of bis malice forethought, hanged and ſuſtacated; and jo the 
Jurors aforeſaid, upon their oath aforeſaid ſay, that the ſaid 
A. D. then and there in manner and form aforeſaid, as a fe- 
wn of bimſelf, feloniofly, voluntarily, and of his malice ſore- 
thiught, 
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| 
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thought, himſelf killed, ſtrangled, and murdered, againſt the 
peace &c. 


An inquiſition where one drowns himfelf. 


_— aforeſaid, in the county aforeſaid, then 
and there being alone, in a common river there, called 
himſelf voluntarily and felomoufly drowned; And ſo the jurors 
aforeſaid, upon thur oath aforeſaid ſay, that the aforeſaid 
A. D. in manner and form aforeſaid, then and there himſelf 
voluntarily and feloniouſly as a felon of himſelf killed and mur- 
dered ; againſt the peace . 


An inquiſition upon one who dies in gaol. 


who ſay upon their cath, that the aforeſaid A. D. 
on the day of the taking of this inquif tion, being a priſone- 
in the gaol at in the county aforeſaid, then and there 
died of the viſitation of ged, and then and there in manner 
and form aforeſaid came to his death, and not otherwiſe, In 
witneſs &c. 


An inquiſition on one non compos mentis. 


—— who ſay upon their oath, that the aforeſaid A. D. 
en the day and year aforeſaid, and at the time of his death, t: 
wit, from the————day of to the time of his death, 
and at the time of his death aforeſaid, was a lunatick, and 
a perſen- of inſane mind; and that the ſaid A. D. being a 
lunatick and a perſon of inſane mind as aforeſaid, did on the 
— day of come alone to a certain river, called 
— in the ſaid county, and did then and there caſt him- 
felf into the ſaid river, and drowned himſelf in the water of 
the ſaid river. And ſo the jurors aforeſaid, upon their cath 
afreſaid fay, that the aforeſaid A. D. from the cauſe afore- 
faid, in manner and form aforeſaid, came ta his death, and 
not otherwiſe. In witneſs &c. 


An inquiſition on one for cutting his throat. 


by the inſtigation of the devil, at— afore- 
faid in the county aforeſaid, in and upon himſelf, then ans 
there being in the peace of god and of the ſaid hrd the hing, 


felomouſly, voluntarily, and of his malice forethought, made an 


aſſault : and that the aforejaid A. D. then and there with 4 
certain knife, of the value of one penny, which he the ſaid 
A. D. then and there held in his right hand, himſelf upon his 
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aforeſaid | in the county aforeſaid langu red, and languiſbing 


lived, from the ſaid day of — the — 

year aforeſaid, to the day of and that the ſaid 
D. on the day of afor Haid, in the 

year aforeſaid, at aforcaid, in the county afcrejaid, of 

that mortal wound died. And 75 the Jurors aforeſaid &c. 


For killing another in his own defence. 


u=— their cat hs fay, that A. K. late 0 
gentleman, al———afor efaid in the {a; 'd co: 


day of 


— erate 


, CN th mn 


J 
11 the A > Ar 1 the peace if 


god and of cur fa d lord the king then bei ing, A M. late 
— the county of at the He 
after rnzon of bets ne day, did come, and upon him the + ſaid 
A. K. then and there of his malice ferethought did make an 


aſſault, and him the faid A, K. did then 4 
vour to beat and 4. , by conts 


— — 


nd. there endea- 
zuing the a Mault aforeſaid, Yom 
the houſe of one W, H, — greſaid to a certain place 


called —2 the county aforeſaid, and the faid 3 


ſeeing that the faid A.M. was 7 maitcioufly diſpoſed, to a 


certam wall in the faid place, called — — did flee, and 
from thence ha fear of death could not efca ape, and fo the ſaid 
A. K. Yin elf, in Preſer vation of his life, gains the ſaid 
A. M. ee to defe nd, and in his CON aefence him the ſaid 
A. M. upsn the right. part 4: the brea/t of bim t be ſaid 
A. M. with a certa; n ford 5 of the price of. one ſhilling, which 
te ſaid A. K. then and there held in bis right hand, did 

end there giving to the fan e A, M. one mortal 


nt of the breadth of one inch and of the depth 
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An inquiſicion where the murderer is unknown. 


— he ſame as before, only fay, — that à cer- 
tain perſon unknown &c. and add And the ſaid ju- 
rors upon their oath aforeſaid further ſay, that the ſaid per- 
fon unknown, after he had committed the ſaid felony and mur- 
der in manner aforeſaid, did fly away : Againſt the peace &c, 


* 
** Py 
_ 
* 
— — 


Cottage. 


| Cottage (Sax. Cote) is a little houſe for habitation, 

ö without any land belonging to it. Mood b. 3. c. 3. 
| By the 31 El. c. 7. No perſon ſhall build any cottage for 
habitation, nor convert any building to be uſed as a cottage for 
> - habitation, unleſs he lay to the ſame four acres of ground at 
the leaſt, according to the ſtatute or ordinance de terris men- 
10 ſurandis, being his own freehold or inheritance lying near to the 
| ſaid cottage, to be continually occupied and manured therewith, 
0 fo long as the ſame cottage ſhall be inhabited; on pain of 101, 

. to the king, 1. 1. 

And every perſon who ſhall uphold and continue any ſuch 
cottage, to be erected or converted for habitation, whereunto 
four acres ſhall not be laid to be occupied therewith, ſhall forfeil 
to the king 40s. for every month. 1. 2. 

And there ſhall not be any inmate, or more families than ene, 
dwelling in any one cottage ; on pain that the owner or occupier 
ſhall ferfeit to the lord of the leet 10s. a menth, who on pre- 
ſentment may levy the ſame by diſtreſs, or ſue for it in any court 
of record. 1. 3. 

And the juftices of aſſixe, juſtices of the peace in ſeſſions, and 

; every lerd within his leet, and no others, may hear and deter- 
| mine all offences againſt this act, by indictment, or by preſent- 
ment, or information, and award execution by fieri facias, 
elegit, capias, or otherwiſe, ſ. 4. 
But this act fhall not extend to any cottage in any city, town 
erporate, or ancient borough, or market town ; nor to any cot- 
tages for workmen only, in any mineral works, coal mines, 
quarries, or delfs of flone or ſlate, or in making brick, tile, 
lime, er coals, f5 as they be not above one mile diſtant from tht 
Place of working, ſ. 5. 
Alſe this ſhall not extend to any cottage within a mile of th! 
on the ſid able river were the admiral ought 
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but a ſailor, er man of manual occupation for fe 1 110 ing any 
ſhip or veſſel ; nor to any cottage to be made in any} foreſt, chaſe, 
warren, or park, fo lang as no other per jon full therein nha- 
bit, but an under keeper or warrener ; nor to any cottage here- 
tofore made, fo long as no other perſon. all therein inhabit, but 
4 common herdman or ſhepherd, for keeping the catile or fheep 
of the toton, or a poor, lame, ſick, aged, or impotent perſon ; 
nor to any cottage to be made, which for any juſt reſpect, on 
complaint to the aſſizes or ſelji Hons, ſhall by their erder be decreed 
to continue for habitation, ſo long only as by ſuch decree ſpall be 
limited. |. 6. 

And by the 43 El. c. 2. The churchwardens and overſoers, 
by conſent of the lord of the manor, may erett cottages on the 
waſtes and commons, for the habitation of the poor, but for no 
other purpoſe, ſ. 5. 


No perſon ſhall build any cottage for habitation] An indict- 
ment for erecting a cottage contrary to the ſtatute, was 
quaſhed ; becauſe it was not ſaid that any inhabited it: 
for if it was not inhabited, it was no offence. I Vent. 
107. 

According to the ſlatute or ordinance de terris menſurandis} 
That is, after 16; foot to the pole. 2 ft. 7 37. 


Being his oton freehold or inheritance] Therefore neither 
grounds holden by copy, or for life or lives, or for any 


number of years will ſerve : and it muſt be irechold, either 
in fee ſimple, or fee tail, 2 2 Inft. 737. 


Juſtices of aſſize, juſtices of the peace in ſeſſions, and every 


brd within his leet] So that there is a concurrent power in 
every of theſe three; and the judgment of ſuch one of them 
as doth firſt enquire of, hear, and determine the ſame, ſhall 


ſtand, 2 In. 739. 


Nor to any cottage heretsfore made] That is, erected before 
the making of this act. 


Finally, Lord Cote obſerving upon this act of the 31 El. 
ſays, The inconveniencies that grow by unlawful cottages 
againſt this ſtatute are great ; being neſts to hatch idleneſs, 
the mother of pickings, thieveries, ſtealing of wood, and the 
like; tending alſo to the prejudice of lawtul commoners, for 
that new erected cottages within the memory of man, tho” 
they have four acres of ground, ar more, laid to thens, 
according to this act, ought not to common in the waſtes 
of the lord; but , greateſt inconvenience of all is, the ill 
breeding and educating of youth ; which inconveniences 
may be eaſily helped and remedied, by the provitions of _ 
A a 2 excelier 
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C 
excellent law, if lords of leats and their Rewards would look 
E nP 41 3 Wa 3 1 ** 
to the execution of this act, which (he a\ 'S) he holds to be 
| f ' * * 
ne readteft means; for albeit the cattage creed; Or con- 


t 
% . 5 * * 1 
verted, cannot by any proviſion in this ſtatute be demoliſhed, 
own, vet the execution of the penalty of this act 
will ate it uninhabitable, and work the deſired effect. 


And they may a ſo be amerced, for wrongful commoning, 


or pulled d 


7 AN 


in the court baron. 2 Inſt. 740. 
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NCIENTLY, the comes, counts, or earls, bad 


3 "Y 44 4 


i the covernment of the counties; and aiterwards 


14 


the wicecomites or foerifs. And the county ſeemeth to be 


nothing eife, but the diſtrict of the comes or count, Shire 
from ſcyren, to ſhare or divide, for that 


is a Caron word, fron 
the ſhires or counties are divided by. certain metes and 
bounds from each other, And the ſheriff, in Saxon ſcyrege- 
reſa, is the reve, grave, or governor of the ſhire; wherein 
he hath great power, being therein the chief officer under 
the king. 

The ſheriff 3 in his Wa two courts; the 
1%, and the county court : The torn is the king's court of 
record, for criminal 3 and for redreſſing of common 
grievances within the county; the county court is not a court 


of record, but only a court baron, for civil cauſes, and th!: 
* © FF® 


is the court of the ſheriff himſelf. 


0 be 2. By the 2.& 2 £4. 6. c. 25. No county court ſhall be 


Jon; ger deferred than one monch from court to court, fo 
mall be kept every month, and not 
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6. This court ſhal! hold pleas betwixt Pry and party, Of what ſum 
1 26 this court hath 
where the debt or dam: age is under 40s. 4 Inſt. 266. „„ 
But ia a replevin, the ſum may be above 4 40s. 4 Inft, 
260. 
7. Aſſo it hath not cognizance of tre! [paſs vi & armis, be- of what off nces 
Cauſe 4 e is hereby tae to the King, which it cannot im- this court hath 
y CCENIZAaRnce, 
PO ſe. 4. 0 266. . 


5 1 
8. And by the 11 H. 7. c. 15. No plaint ſhall be entred One plaiat for 


in tie county court, but where the pl in iff or his attorney one treſpaſs 0: 
is preſent ; and the plaintiff thall find pledges to purſue his contract. 
plaint ; and he ſhall have but one plaint for one treſpaſs or 

contract ; on pain of 40s. half to the ing, and half to th 

proſecutor. And one juftice may examine the exif or 


other officer, making default; and ft: 1, within a quart 
of a year, certify the examination ; 

But as to the Sod es abovementioned, they are now dit. 
uſed in this court; and were forms Dy. + uſed only in caſes 
where the plaintiff ] lived out of the county, Greco, 17, 
Read, County C. 

9. But by virtue of a writ of j:;/7:c;:e5, the court may writ cf juſticic 
hold plea of treſpaſs vi & armis, | 0; 25 m, or of all 
actions perſonal above 40s. For this writ is in the nature 
of a commiſſion to the ſheriff, and is vicontiel, that Is, be- 
longs to the ſheriff, and is triable in the county court, and 
is not returnable. 4 Inſi. 266. 

10. By the 12 G. 2. 6 13. it any | per 2 ſhall com- wy o 
mence or defend any action, or ſue out 2 ay Walt, Procefs, attorney in this 
or ſummons, or c. arry on any proceedings in the county ort. 
court, Who ſhall not be admitted att THEy GT ſolicitor ac- 
cording to the act of 2 G. 2. «c 23. he ſhall forfeit 20 /. 
my colts, to him who ſhall ſuc in any court of record, 

The plaintiff in this court firſt takes out a ſummons, gymmors. 
e ble at the next county court; and if the defendant 
do not appear, an attachment or 3 is to be made 
out: but if the defendant appears, the plaintiff is to file his 
declaration, ſhewing his cauſe of action, or matter of com- 
plain ty in what manner the action accrued, at what time 
and place the wrong was done, and the damage 
ſuſtained. Greento. 11. Re Ad. Cot inty C. 

12. If the det endant doth appear, and the next court af- Declaration, 
ter gives a rule to declare, * the plaintiff doth not file 
his declaration within the ti me, he may & nonſuited. id. 

13. When the plaintiff hath declared, he muſt continue Cont 
his ſuit from court Cay to court day, atherwiſc the deſen- 
dant may take advantage of it ; and i s is called a conti- 
nuance, being an adjourning of the ſuit [rom t me to tine, 
to keep it on foot, id, 
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he hath 
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County court. 


14. The rule, or dies datus, is when farther day is given 

to the plaintiff to declare, or to the defendant to plead; 
and the time given is uſually to the next court day, but 
upon occaſion may be inlarged. id. 
Anſwer, 15. The next court after hling the declaration, and im- 
parlance given, the defendant is to put in his anſwer or plea, 
and if the plaintiff join iſſue, they may proceed to trial the 
next court day, if they proceed not farther by replication, 
rejoinder, ſurrejoinder, and the like, 74. 

16. But if freehold is pleaded by the defendant, this court 
can proceed no further, for freehold ſhall never be tried 
without writ ; therefore the cauſe muſt be removed : as 
when a defendant avoweth for damage feafant, and the 
plaintiff juſtifieth by reaſon of common of paſture. Wd 


358 


Dies datus. 


Plea of freehold, 


I. 
Judgment and 17. Where a verdict is given for the plaintiff, and judg- 
diſtreſs. ment entred thereupon, a fferi facias may be awarded 


avainſt the defendant's goods, which may be taken by virtue 
thereof, and appraiſed and ſold, to ſatisfy the plaintiff; but 
if the defendant hath no goods whereupon to levy, the 
plaintiff remains without remedy in this court, for it being 
no court of record, no cap:as lies there; but an action may 
be brought at common Jaw upon the judgment entred, 
Greemw. 22, Read. County C. 
Removal by re- 18. Cauſes are removed Out of this court, by A writ of 
coidare. vecordare, Which iſſues out of the chancery, directed to the 
ſheriff, commanding him to ſend the plaint that is before 
him in his county court (without writ of Jufticies) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined. And the ſheriff is here- 
upon to ſummon the other party to be in that court (into 
which the plaint is to be ſent) at a day certain. And of all 
this he is to make a certificate under his own ſeal, and the 
ſeals of four ſuitors of the ſame court. Read. County C. 
19. Cauſes are allo removed by pore, which differs in 
nothing from a recordare, but that it removes ſuch ſuits 
as are before the ſheriff by writ of juſticies, and a recor- 
dare is to remove the ſuit that is by plaint only, without 
writ, id. 
Removal aſter 20. And altho' the plea be diſcontinued in the county, 
diſcontinuance. yet the plaintiff or defendant may remove the plaint into 
the common pleas or king's bench, and it ſhall be good, 
and he ſhall declare upon the ſame. rd. 
21, In this court, after the guznto exadtus, the coroner 


Removal by 
pone, 


Outlawry pro- 


nounced. gives judgment of outlawry. 4 Inft, 266, 
22. Out of the county court is derived the hundred 
court, for the eaſe of the ſubject; and it hath like juriſdic- 
tion 


Hundred court. 


tute, 
cha rg 
gener: 


ing ro 
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tion as the county court, and may be held every three 
weeks. 2 Inſt. 71, 


Countp rate. 


I. HE ſeveral rates hereafter following, in order to Several rates 
avoid the inconveniencies of ſeparate collections ee 3 
ſhall for the future be levied and raiſed by one general cate, 
county rate; 
That is to ſay, 
(1) For repairing county bridges, and highways thereto 
adjoining, and falaries for the ſurveyors of bridges; as di- 
rected by the 22 H. 8. c. 5. and 1 An. ft. 1. c. 18. 
(2) For building and repairing county gaols; by 11 & 
12 I. c. 19. 
(3) For the maſter of the houſe of correction his ſalary, 
and relieving the weak and ſick in his cuſtody ; by the 
. 
(4) For relief of the priſoners in the king's bench and 
marſhalſea priſons, and of poor hoſpitals in the county, and 
of thoſe that ſhall ſuſtain loſſes by fire, water, the ſea, or | 
other caſualties, and other charitable purpoſes for relief of | 
the poor; by the 43 El. c. 2. 
(5) For relief of priſoners in the county gaol ; by 14 L. 
. 
(6) For ſetting priſoners on work; by the 19 C. 2. c. 4. 
All which aid fix diſtinct rates (and that for vagrants by 
the 12 An. now repealed) are incorporated into one general 
county rate, by the 12 G. 2. c. 29. And by the laid ſta- 
tute, and other ſubſequent ſtatutes, theſe other following 
charges are likewiſe directed to be paid out of the ſaid 
general county rate; to wit, 
(7) The treaſurer's ſalary; by the 12 C. 2. c. 29, 
(8) Charges attending the removal of any the ſaid gene- 
ral county rates by certiorari; by the 12 C. 2. c. 29. 
(9) Money for purchaſing lands at the ends of county 
bridges; by the 14 C. 2. c. 
(10) Charges of building or repaicin? houſes of correo- 
tion, and for fitting up and furniſhing the ſame, and em- 
ploying the perſons ſent thither; by the 17 C. 2. c. 5. /. 33s N 
(11) Charges of apprehending, conveying and maintain- | hs | 
ing rogues and vagabonds ; by the 17 e 5. : N 
(12) Charges of the' ſoldiers carriages, over and above 
the officers pay for the ſame, by the ſeveral yearly acts 
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County rate. 


againſt mutiny and deſertion, and by the militia act of the 
30 G. 2. c. 25. 

(13) The coroner's fee of 94. a mile for travelling to 
take an inquiſition, and 205. for taking it; by the 25 C. 
2. . 

(14) — of carrying perſons to the gaol, or houſe 
of correction; by the 27 G. 2. c. 3. 

(15) Charges of proſecuting and convicting felons; by 

the 25 G. 2. c. 36. and 27 G. 2. c. 3. 
(16) Charges of proſecuting and convicting perſons plun- 


dering ſhipwrecked goods; by the 26 C. 2. c. 19. 


(17) Charges of maintaining the militia mens families; 
by the ſeveral militia acts. 

To which may be added theſe following, by former ſta- 
tutes ; viz. 

(18) By the 6G. c. 23. The charges of tranſporting fe- 
lons are directed to be paid by the treaſurer out of the county 
ſtock ; which is now the fame in effect, as to charge it upon 
the general county rate; ſince there can be no county ſtock 
in the treaſurer's hands but that. 

(19) Charges of bringing inſolvent debtors to the aſſizes, 
in order to their diſcharge, if themſelves are not able to 
pay; by the 32 C. 2. c. 28. 

(20) Charges of carrying pariſh apprentices, bound to 
the ſea ſervice, to the port to which the maſter belongeth; 
by the 2 & 3 An. c. 6. 

2, And that the ſame may be collected with as much eaſe 
and as little expence as poſhble, the juſtices at their general 
or quarter ſeſſions, or the greater part of them, ſhall have 
power to make one general rate to anſwer all the purpoſcs 
aforelaid. 12 C. 2. c. 29. /. 1. 

Which rate ſhall be aſſeſſed in ſuch proportions, in every 
parith or place, as any of the rates by the ſaid ſeveral former 

atts have been uſually aſſeſſed. id. 

By which laſt words reference being made to the forme: 
acts, as to the manner of proportioning the rate, it is prope: 
£0 inſert here, how the caſe ſtands upon the ſaid forme: 
acts, as to ſuch laying of the aſleſſment; and it is thus: 

(1) By the abovementioned act of the 22 H. 8. (in re. 
card to bridges) the juſtices were to rate every inbabitant 
within their eee, in ſuch reaſonable ſum, as they 
ſhould think convenient. And by the 1 An. ft. 1. c. 18. 
Every town, oarith, or place w * db aſſeſſed, as the) 

uſually had been aſſeſſed towards tl e repair of bridges. 

(2) By the 14 El. c. 5. — r relief 7 priſoners) the jul- 
tices were to rate every pari h at ack reaſonable ſums as 
they ſhould think convenient. 
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Connty rate. 362 | 
(3) By the 43 El. c. 2. (for hoſpitals and the ma: Hall 2a) (| 
the ſame was to be rateably aſſeſled upon every pariſh il 
(4) By the 7 F. c. 4. (for the mafter of the horſe of cer- Y! 
refion his ſalary) the = was to be $24 as for hoſpitals | 
anc the marihalſea, by the 43 EL. Mn 


(5) By the 19C. 2. c. 4. (for "ting priſoners on 197k ) 

to be raiſed as other county LJ 

6) By the 11& 12 ,L. c. 19. (for repairing gaols) to be 
aſleſſed by the juſtices in equal proportions, on every bun- 
dred, ward, or other diviſion. 

(7) And for vagrants (by the 12 An, now repealed} the 
money was to be raiſed as for bridges and paols. 

So that upon the whole, here ſcems to be intended an 
equal, proportionable rate, upon every diviſion, 

3. And where any perſon, liberty, diviſion, or place hath Places exempted 
uſually contributed, or is liable to pay, only to one or more Ke, dent een 
of, and not to all the rates hereby intended to be raiſed, 
and 3 into one general rate; the jultices at their ge- 
neral or quarter ſeffions may order and aſcertain, what bro- | 
portion thereof ſhall be aſſeſſed on, and paid by ſuch perſon, | 
liberty, diviſion, or place. 12 G. 2. c. 29. /. 5. "i 

As for inſtance, where by the ſtatute of 22 H. 8. c. 5. 0 


towns corporate are charged for the repairing of bridges 
within their reſpective liberties; and the counties, for tie 
bridges out of ſuch libertie;; in ſuch cafe, a town corpa- 
rate "ought not to be charged towards the bridges in the 1 
county at large ; and conſe -quently ought to have an abate- j 
ment in the rate charged upon them, in ſuch proportion i} 
as the expence of bridges is to the whole expence of the | f 
ſeveral] articles charged upon the ſaid general county rate; i 
as if the expence of br: does be a tenth part of the whole 
expence charge; able upon the county rate, then ſuch town . 
corporate ſhall have an abatement of one ſhilling for every 1 
ten, which it would otherwiſe be charged with in ſuch | 


Me Pre ů³V 
AX 
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4 3 
Ade. 5 : , ; : 14 
4. And by the 13G, 2. c. 18. / 7. Where any libertics Places exempted 1 
or franchiſes have commiſſions within themſelves, and are fen the wave $ 
- * * . bs rate, * 
not ſubject to the county juſtices, and do not, nor did be- 4 


fore the 12 G. 2, contribute to the county rates; the juſtices 

within ſuch liberties may exerciſe the Ge powers "withi 1 

their liberties, as juſtices in their counties. 19 
Which ſaid rates the high conſtables ſhall, at ſuch Nich conftabtet f 

times as the ſaid juſtices by their order in ſeTons ſha]! 12 nnn, 

rect, demand of the churchwardens and overſcers ; which 


, 1 . 4 . * p | 
demand ſhall be made in writing (A) and given to them, I { 
or any of them, or left at their dwelling houſes, or affixcd | 
8 2 on q 


1 
* U * I 
£-< ri * a. WS f ne 
* 6 , 8 Ag RF r 
1 - LOS EN 1 * 12 n SLE 1 LO - 
4 — 2 1 OS Y 1 R " hp 4 ug "> ow 7 2 ls 44A 
a h Ss. 1 , read) F272 TR 
1 . r \ va tD Ty AY. RAR, FCS 
£1 CIS + * G E 3 ey Tn” 3 
” $5. 3 FIX. F 5 1 Ty # 
4 Pr, NN Þ 4 hs BY N 1 - 2% bz 7 4 
„ 8 8 n 
> \& #6 1 5 - , 
Wh "ot 1 . 1 Las BY 5 - * 1 r WET a oh fl * * * 
N , 7 ” : * + 
N/ : $ i hint «<2 * : 8 N * 
8 . k F 4 8 - 5 A 1 * k 1 * 8 yy 
ARIES 7 FSy =... Ay wa Sony NT 


e . e LS OTE IO 
* ear 1 ds A 2 1 
7 8 g eng N . A 63 * 
, % e e F n 24-4 F 
1 1 8 » N 


362 County rate. 
on the church doors, by the ſaid high conſtables, 12 G. 2. 
c. 29. / 2. 
Overſeers to pay. 6. Whereupon the faid churchwardens and overſeers 
ſhall, in 30 days after ſuch demand made, out of the mo- 
ney collected for relief of the poor, pay the ſums ſo aſſeſſed 
on each pariſh or place. 12 G. 2. c. 29. /. 2. 

And if the churchwardens or overſeers, or any of 
them, ſhall negle& or refuſe ſo to pay, the high conſtable 
ſhall levy the ſame by diſtreſs and fale of the goods of ſuch 
churchwardens or overſeers ſo refuſing or neglecting, by 
warrant of two or more juſtices reſiding in or near nuch 
pariſh or place, 12 G. 2. c. 29. / 2. 

High conſtable's 8. And the receipt of ſuch high conſtable ſhall be a full 
receipt. 
diſcharge to the churchwardens and overſeers, or other per- 
ſon paying the ſame. 12 C. 2. c. 29. J 2. 


Caſe where there 9. Where there is no poor rate, the juſtices, in their 
1s No poor rate, 


To he levied by 
4'ſtrets, 


ge- 
neral or quarter ſeſſions, ſhall by their order direct the ſum 
aſſeſſed on ſuch pariſh, towaſhip, or place, to be rated and 
levied by the petty conſtable, or other peace officer, as 
money for relief of the poor is by law to be rated or levied : 

Which ſum ſo rated and levied ſhall be paid by him to the 
high conſtable, ard ſhall be demanded of, paid by, or levied 
on ſuch petty conſtable, in the ſame manner as before of the 
churchwardens and overſeers. And if any petty conſtable 
ſhall pay ſuch ſum before he hath collected it, he may after- 
wards rate and levy the ſame, or may be allowed and reim- 
burfed the ſame, out of any conſtable's or other rate, which 
the juſtices in their ſeſſions ſhall order and direct. 12 C. 2. 


6. 0 . 


As money for relief of the poor is to be rated or levied] That 
is to ſay, by taxation of every inhabitant, parſon, vicar, 
and other, and of every occupier of lands, houſes, tithes, 
coal mines, or ſaleable underwoods. 43 El. c. 2. /. I. 


forthern 10. And whereas it will be inconvenient to many towns, 
counties. 


pariſhes, and places, in the counties of 1ork, Derby, Dur- 
ham, Lancaſter, Cheſter, Meſtmorland, 8 land, and 
Northumberland, that the ſaid rates ſhould be paid out of the 
poor rate, the juſtices at their general or quarter ſeſſions, if 
they ſhall think convenient, may order the ſum aſſeſſed on any 
ſuch town, pariſh, or place, to be paid by and levied on the 
petty conſtable (B) in ſuch manner as is above directed, 

in caſes where no rate is made for the poor, 12 G. 2. 


45, £-t4- 

If they fall think convenient] By which words, the juſtices 
in thoſe counties may orde. the rate to be paid by either of 
the two methods betore mentioned, according to their dil- 
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cretions; that is to ſay, either by the churchwardens and 
overſeers out of the poor rate; or by the petty conſtables by 
an aſſeſſment after the manner of the poor rate. And the 
reaſon of this clauſe ſeems to be, becauſe ſome pariſhes in 
the northern counties being very large, and for that reaſon 
ſubdivided into ſeveral townſhips with regard to the poor, 
it may happen that ſome townſhips in the "ame pariſh may 
be high rated, and others low rated, towards the relief of 
their poor ; therefore if a general for for the county rate 
upon the whole. pariſh, were to be charged upon all the in- 
habitants, in proportion to their poor rate, it would lay the 
burden very unequally. To remedy which, the juſtices by 
this clauſe may charge ſeparately ſuch ſum as they ſhall think 
reaſonable, upon each ſubdiviſion or conſtablewick, in order 
to lay the ſame equally throughout the pariſh : and if any 
townſhip ſhall be aggrieved thereby, they may appeal as 
* is directed, or remove it by certiorari. 

The ſaid high conſtables, at or before the next ſeſ- High cond able to 
Pl: reſpectively after they have received the money, ſhall oe 1 1. 
pay the ſame to the treaſurer; and the money ſo paid, ſhall 9 5 
be deemed the publick ſtock. 12 C. 2. c. 29. / 6. 

12. And the treaſurer's receipt ſhall be a ſufficient dif- Treaforer's 
charge to the high conſtable. 12 G. 2. c. 29. J 9. 3 

13. And the ſaid high conſtables ſhall deliver in a true High conftable 
account on oath (if required) of the money by them re- to account. 
ceived, before the ſaid juſtices at their general or quarter 
ſeſſions: And if any ſuch high conftable ſhall negle& or 
refuſe to demand or levy as aforeſaid, or to account, the 
ſaid juſtices at their general or quarter ſeſſions may commit 
him to the common gaol, until he ſhall have cauſed ſuch 
rates to be demanded and levied, and ſhall have rendered a 
true account. And if it ſhall appear by ſuch account, that 
any ſum is remaining in his hands, and he ſhall not pay 
over the ſame to the treaſurer, they may commit him till 
he pay the fame. 12 G. 2. c. 29. / 8. 

14. And the juſtices, at their general or quarter ſeſſions, Petty conftables 
may oblige by their order, the petty conſtables or any other ene 18 
perſon impowered to levy, collect, or receive any ſum for . 
the purpoſes aforeſaid, and who have any ſum in their hands, 
to account and pay over the ſame, in like manner as the 
high conſtables. 12 C. 2. c. 29. /. 17. 

15. And the treaſurer {hall pay ſo much of tie money Treaforer*s tf. 
in his hands, to ſuch perſons, as the juſtices in ſeſſions ſhall buriemear:, 
by their order from time to time appoint, for the uſes and 
Pp! urpoſes of the ſaid abovementioned as, and for any other 
vies and purpoſes to which the publick ſtock of any county, 
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city, diviſion, or liberty, is or ſhall be applicable. 12G, 2, 


. 

16. And the treaſurer ſhall keep a book of entries, of 
the ſums by him received and paid; and ſnall deliver in a 
true account on oath if required, of his receipts and diſ- 
burſements, to the juſtices at every general or quarter ſeſ- 
ſions, and alſo the proper vouchers for the ſame, to be 
kept amongſt the records of the ſeſſions. 12 G. 2. c. 29, 


fe 7, 8. 


17. And the diſcharge of the ſaid juſtices, by their order 


diſcharge to the at their general or quarter ſeſſions, ſhall be a ſufſicient di! 


treaſurer. 


New rate when 
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Appeal, 


Certiorari. 


charge to the treaſurer, 12 G. 2. c. 29. /. 9. 

18, And no new rate ſhall be made, until it appear, by 
the treaſurer's accounts or otherwiſe, that three fourths of 
the money collected have been expended for the purpoſe; 
aforeſaid. 12G, 2. c. 29. /. 10. 

If the churchwardens and overſeers of any pariſh or 
place, ſhall think ſuch pariſh or place is over rated, they 
may appeal to the next general or quarter ſeſſions, againſt 
ſuch part of the rate only as may affect ſuch pariſhes or 
places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
cd in regard to any other pariſhes or places. 12 G. 

c. 29. . 12. 

20. No certigrari to remove any rates, or any orders or 
_ = occedings of the ſeſſions touching ſuch rates, ſhall 
be ted but upon motion the firſt week of the next term 
after the time for appornng from ſuch rates or orders is 

expired ; and on making it appear to the court by affidavit 
or otherwiſe, that the merits of the queſtion on ſuch appeal 
or orders, will by ſuch removal come properly in judgment. 
And no ſuch certiarari ſhall be allowed, until ſufficient ſe— 
curity be given to the treaſurer, in the ſum of 100 J. to pro- 
jecute the certiorari with effect, and to pay the coſts if the 
rates or orders ſhall be confirmed, Nor ſhall any ſuch 


12 


rates, orders, or proceedings be quaſhed for want of form 


ly. „. 

And no action ſhall be commenced againſt any perſon 
who ſhall! have collected or received any money, or any 
rate which ſhall be quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
the certiorari was brought; but the perſons who have paid 
on ſuch rate more than they ought to have paid, ſhall be 
repaid, or have the ſame allowed! in the next rate. 12 G. 2. 
t, 29. J. 18 
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A. High conſtable's warrant to levy the rate. 


To the churchwardens and overſeers of 
LS ard the poor of the townthup [or pariſh] of 
: in the ſaid county, 


virtue of an order of his majeſty's juſtices of the peace 

in and for the ſaid county, in their general quarter 
ſelſiuns aſſembled, you are hereby required in thirty days lime 
from your receipt of this precept, or otherwiſe having had due 
notice thereef,, to pay to me, out 4 the money by you cellected or 
zo be collected for the relief of the poor, the ſum of — 
being the 2 portion of your ſaid townſhip [or pariſh] for and 
towards the general county rate, fer the repairing of bridges 


repairing of the gael, and for the relief of priſens rs therein; ; 


and for the relief e of the priſoners in the king s bench and mar- 
ſhaljea priſe ns; repairing and furniſping the houſe of correction, 
with the Jaiary of the keeper ther eoff the treaſurer's ſalary ; 
the coroner”s fees; the charges concerning vogrants, ſoldier car- 
riages, convitting and tranſporting fe elons, and. other county 
charges. And herein you are not to fail, on the peril that ſhall 
enſue thereof. Given under my hand at Lathehead in the ſaid 
couniy, the day of 


Tho. Denniſon, High conflable. 


Or, in the northern counties abovementioned, the jul- 
tices, if they think proper, inſtead of ordering the money 
to be paid by the churchwardens and overſeers, may order 
it to be paid by the petty conſtables; and then the high 
conſtable's precept to the petty conſtables may be thus; 


Weſtmorland, Co the conſtables of 
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And ſo repeat the ſeveral particulars as in the laſt prece- 
dent; and that for this reaſon, that the people may know 
What it is they pay their money for. 


Court Leet. See Leet. 
Court of ſeſſions. See Srflions. 
Carriers. See Leather. 


Cuſtoms, 


HE laws relating to the cuſtoms, ſo far as juſtices of 

the peace, conſtables, and other ſuch officers, are 
concerned therein, being conſiderably connected with the 
laws of exciſe, it is thought proper to refer this ſubject to 
the title Extciſe, where the whole will be more clearly 
comprehended under one view. 


Cuſtos rotulozum. 


Y the 37 H. 8. c. 1. (which was altered by the 3 & 4 

Ed. 6. c. 1. but reſtored by 1 V. c. 21.) No perſon 
{hall be appointed to the office of c/tes rotulorum, but ſuch 
as ſhall have a bill ſigned with the king's hand for the 
ſame ; which bill ſigned ſhall be a ſufficient warrant to the 
lord chancellor, to make a commiſſion, aſſigning and au- 
thorizing thereby the ſame perſon to be cuftos rotulorum, 
until the king hath by another bill with his own hand ap- 
pointed one other perſon to have the ſame office, by him- 
ſelf, or his ſufficient deputy, learned in the laws, and meet 
and able to ſupply the ſaid office. 

In purſuance whereof, the laſt clauſe in the commiſſion 
of the peace is generally to this effect: Laſtly, we have 
aſſigned you the aforeſaid keeper of the rolls of 
«© our peace in our ſaid county, and therefore you ſhall 
cauſe to be brought before you and your ſaid fellows, 
at the days and places aforeſaid, the writs, precepts, 
proceſſes, and indictments aforeſaid, that they may be 
inſpected, and by a cue courſe determined, as is afore- 
* ſaid, 
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Catting out tongues. See aim. 
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Cyder. See Creife, 
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Damage feaſant. See Diſtreſs. 
Debtoꝛs. 


HW priſoners for debt ſhall be demeaned. See title 
Gaol. 

Inſolvent debtors brought to the aſſizes, in order to be 
diſcharged, ſhall pay for their bringing thither, not exceed- 
ing 124. a mile; and if they are not able to pay, then the 
ſame ſhall be paid by the treaſurer, out of the county ſtock. 

. c 238. 3% 

The laſt infolvent act is that of the 1 G. 3. c. 17. for 
relief of perſons impriſoned for debt, on or before Oct. 25, 
1760. Og which act no diſcharges are to be obtained after 
Mar. 31. 1763, 


Deer. See Game. 
Defamation, See Slander. 


Demurrer. 


Demurrer (from demorari) ſignifies an abiding in point 

of law, upon which the defendant joins iſſue, allow- 

ing the fact to be true as laid in the indictment. Mod 
. 

In criminal caſes not capital, if the defendant demur to 
an indictment, the court will not give judgment againſt 
him to anſwer over, but final judgment, 2 Haw. 334. 

But regularly in all caſes of felony, where a man pleads 
a ſpecial matter, tho' he conclude his plea with not guilty 
to the felony, or do not conclude it ſo, yet if his plea 
be tried, or found, or ruled againſt him, he ſhall be put 
to his plea of not guilty, and be tried for the felony ; 
for tho' a man ſhall loſe his land in ſome caſes, for miſ. 


pleading, yet he ſhall not loſe his life for miſpleading. 
2 i, H. 257. 


Deadand. 
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Deodänd. 
1 AND is, when any moveable thing inani- 


mate, or beaft animate, dotn move to or cauſe the 
untimely de ath of any reaſonable creature, by miſchance, 
without the wul or fault of himſelf, or of an y perſon. 


2. This, altho' it be not properly homicide, nor puniſh- 
able as a crime, yet is taken notice of by the law, as far 
as the nature of the th ing will bear, in order to raiſe th 
greater abhorrence of murder: And the unhappy inſtru— 

nent or occaſion of ſuch death, is called a deodand (dea 

Canan! Wy), and forfeited to the king, to be diſpoſed of to 
picus uſes, by the king's almoner; as alſo are all ſuch 
weapons 8 one man kills another. 3 Ist. 57. 
1 Haw. 66. 

3. It ſeems clearly ſettled, contrary to the former opi- 
nions, that a horſe, or the like killing an mfant within 
the age of diſcretion, is as much forfeited as if he were 0: 
age. 1 Haw. 66. 

4. Alſo, it was anciently holden, that things fixed to @ 
Freehold, as the wheel of a mill, or a bell hanging i in the 
ſteeple, may be deodands ; but by the latter reſolutions they 
cannot, unleſs they were ſevered before the accident hap- 
pened, I Haw, 66. 

5. It is agreed by all, that a hp in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
3 at ſea are continually expoſed to ſo many perils, that 

the law imputes not ſuch misfortunes to the ſhip. Alſo it 
ſeems clear, that when a man riding on a horſe over a 
river, is drowned thro* the violence of the ſtream, the 
horſe is not forfeited, becauſe not that, but the water 

cauſed his death. But it is ſaid, that a ſhip, by a fall 
ſrom which a man is drowned, in the freſh water, ſhall be 
forfeited, but not the merchandize therein ; becauſe they 
no way contribute to his death. And by the fame reaſon 
it ſeems, that if a man riding on th e ſhafts of a waggon, 
fall to 5 ground ard break bl neck, the horſes and wa 

gon, only are forfeited, and not the loading, becauſe it 1 

way contributed to his death; for which cauſe, fuk a 
thing not in motion cauſes a man's death, that part thereoi 
only, which is the immediate cauſe, is forfeited, As where 
one climbing upon the wheel of .a c: art, while it ſtands ſtill, 


tails from it, and dies of the fall, the „ec! only iS for- 


feited : But if he had been killed b. a bruiſe from one © 
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the wheels being in motion, the loading alſo would have 
been forfeited, becauſe the weight thereof made the hurt 
the greater; and it is a. general rule, that wherever the 
thing which is the occaſion of a man's death is in motion 
at the time, not only that part thereot which immediately 

3 wounds him, but all things which move together with it, 
and help to make the wound more dangerous, are forfeited 
alſo. x Haw. 66, 

6. Thus a cart met a waggon loaded upon the road, 
and the cart endeavouring to paſs by the waggon, was 
driven upon an high bank and overturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him; it 
was reſolved in this caſe, that the cart, waggon, loading, 
and all the horſes were deodands, becauſe they all moved 1 
to the death. 1 Salk, 220. 1 

7. If a weight of earth fall upon a worker in a mine, 1 
and kill him; the weight of earth is forfeit, and not the 1 
whole mine. 1 H. H. 420. 

8. In all theſe caſes, if the party wounded die not of his 
wound, Within a year and a day after he received it, there 
ſhall be nothing forfeited, for the law doth not look on | 
ſuch a wound as the cauſe of a man's death, after which | 
he lives ſo long: But if the party die within that time, the 
forfeiture ſhall have relation to the wound given, and can- 
not be ſaved by any alienation or other act what ſoe ver in 
the mean time. 1 Haw. 67. 

9. However nothing can be forfeited as a deodand, nor 
ſeized as ſuch, till it be found by the coroner's inqueſt to 
have cauſed a man's death; but after ſuch inquiſition, the 
ſheriff. is anſwerable for the value of it, and may levy the 
ſame on the town where it fell, and therefore the inqueſt 
ought to find the value of it. 1 Haw, 67: | * 

10. And if the coroner omits his duty in this caſe, the 
inquiſition may be made by the commiſſioners of gaol deli- | 
very, oyer and terminer, or of the peace. 1 H. H. 419. 14. 
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Yor. J. Pb Difſenters; | 


* Diſſenters. 


I. Proieſtant diſſenters exempted from certain penal- 
lies by the att if toleration, 


II. Proteſtant diſſenters intitled to certain privileges 
by the aft of toleration. 


III. Laws againſt diſſenters not altered by the act of 


toleralion, 


IV. Laws relating lo proteftant diſſenters made ſince 
the aft of toltration. 


J. Proteſtant diſſenters exempted from certain penaltics 
by the act of toleration. 


1. A S to all fproteflant difſenters in general. Againſt 
. whom the ſeven following ſtatutes have been en- 
acted : xt 

(1) By the 1 El. c. 2. f. 14. Every perſon not having 
reaſonable excuſe, ſhall reſort to their pariſh church or cha- 
pel, or upon reaſonable let thereof, to ſome uſual. placo 
where common prayer ſhall be ufed, on every funday and 
holiday; on pain of puniſhment by the cenſures of the 
cd or of forſeiting for every offence 12. 

(2) By the 23 El. c. 1. Every perſon above the age of 
16, who ſhall not repair to ſome church, or chapel, or 
uſual place of common prayer, ſhall forfeit for every month 
201. And if he ſhall forbear for 12 months he fhall be 
bound to the goqd behaviour till he conform, 

And if any perſon ſhall keep a ſchoolmaſter, who ſhal! 
not repair to church, or be allowed by the biſhop, he ſhall 
forfeit 10 l. a month, and the ſchoolmaſter ſhall: be impri- 
ſoned for a year, | 

(3) By the 29 El. c. b. Every offender in not repairing 
to church, having been once convicted, ſhall without any 
other indictment or conviction, pay half yearly into the 
exchequer 204. for every month afterwards, until he con- 


torm ; which if he ſhall omit to do, the king may ſeize all 


his goods, and two parts of his lands. 
(4) And by 3 J. c. 4. The king may refuſe the 207. 3 
munth, and take two parts of the land, at his option. 
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And any perſon retaining or keeping in his houſe any ſer- 
vant, or other, who ſhall not repair to church, ſhall for- 
feit 10 l. a month. 

(5) And by the 3 F. c. 5. No recuſant in not repairing 
to church, being convicted thereof, ſhall enjoy any publick 
office, or ſhall practiſe law or phy ſick, or be executor, ad- 
miniſtrator, or guardian. 

And if any perſons ſhall ſend their children over ſeas for 
education, they ſhall forfeit 100 J. and ſuch child be diſa- 
bled to inherit, or take any benefit by gift, conveyance, 
or deviſe, | 

(6) And by the 35 El. c. 1. If any perſon refuſing to 
repair to church, ſhall be preſent at any aſſembly, meeting, 
or conventicle, under pretence of any exerciſe of religion, 
he ſhall be impriſoned till he conform; and if he 11] not 
conform in three months, he ſhall abjure the realm; which 
if he ſhall refufe to do, or after abjuration ſhall not go, or 
ſhall return without licence, he ſhall be guilty of felony 
without benefit of clergy. And whether he ſhall abjure or 
not, he ſhall forfeit his goods, and ſhall forfeit his lands du- 
ring life. 

(7) And by the 22 C. 2. c. 1. If any perſon, being fix- 
teen years of age, ſhall be preſent at any conventicle ot 
meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice 
of the church of England, at which there ſhall be five per- 
ſons or more aſſembled, beſides thoſe of the houſhold, if it 
be in an houſe where there is a family; or if it be in a 
houſe, field, or place, where there is no family, then where 
any five perſons or more are ſo aſſembled, every juſtice 
of the peace before whom information ſhall be made, ſhall 
(on pain of 1007. half to the informer) on proof by con- 
fehon, or oath of two witneſſes, or the notorious evidence 
of the fact, make a record thereof (which ſhall be after- 
wards certified to the ſeſſions), which record ſha!l be a 
full conviction ; Whereupon he ſhall impoſe upon every 
offender a fine of 5 s. for the firſt offence, and for ever 
other offence 10 s. to be levied by diſtreſs and fale of 
the goods of the offender, or in caſe of the poverty of 
ſuch offender, upon the goods of any other perſun then 
convicted of the like offence, ſo as the ſum to be levied 
on any one perſon in caſe of the poverty of other offen- 
ders amount not in the whole to above 107, on accaſion 
of any one meeting; one third to the king, one third to 
the poor, and one third to the informer and to ſuch per- 
ſons as the juſtice ſhall appoint, having regard to their di- 
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ligence in diſcovering, diſperſing, and puniſhing of the ſaid 
conventicles. 

And every perſon who ſhall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backfide, ſhall forfeit 204. in 
like manner; and in caſe of his inability, it ſhall be levied 
on the goods of ſuch perſons who ſhall be convicted of be- 
ing preſent. 

If the penalty exceeds 101. an appeal lies to the ſeſſions. 
And if the party is there found guilty by a jury, he ſhall 
pay treble coſts, And no other court whatſoever ſhall in- 
termeddle, but the quarter ſeſſions only. 

And juſtices and conſtables may with what force they 
think fit, upon refuſal to open, break open doors where 
they ſhall be informed ſuch conventicle is, and take + 
offenders into cuſtody, And on certificate from any juſtice 
of the peace of his particular information or knowledge of 
ſuch unlawful meeting, and that he is not able, with ſuch 
aſſiſtance as he can get, to ſuppreſs the ſame ; any com- 
miſſioned officer of the militia, or other his majeſty's forces, 
with ſuch troops or companies of horſe and foot, and alſo 
the ſheriff, and other minifters of juftice, with ſuch other 
aſhflancc, as they Mall think meet, or can get in readineſs 
with the ſooneſt, ſhall repair to the place, and by the beſt 
means they can, ſhall diflolve, diſſipate, and prevent ſuch 
meeting, and take the offenders into cuſtody, 

'Thus ſtood the laws at the revolution, 


Now by the aforeſaid act of toleration, made in the fir 
year of William and Mam, ch, 18, it is enacted, that neither 
the ſtatutes aforeſaid, nor any other made againſt papiſts and 
popiſh recuſants (except the ſtatutes of the 25 C. 2. c. 2. 
and the 30 C. 2. ft. 2. c. I. hereafter mentioned) ſhall ex- 
tend to any perſon diſſenting from the church of Eugland, 
who ſhall be qualified in the manner following; 

(1) They ſhall at the general ſeſſions of the peace, take 
the oaths of allegiance and ſupremacy. (1 G. c. 13.) 

(2) They ſhall alſo there make and ſubſcribe the decla- 
ration of the 30 C. 2. fl. 2. c. 1. againſt popery. 

(3) The place of meeting ſhall be certified to the biſhop 
of the dioceſe, or to the archdeacon of the archdeaconry, 
or to the juſtices of the peace at the general or quarter ſeſ- 
ſions, and regiſtred in the ſaid biſhop's or archdeacon's court, 
or recorded at ſuch ſeſſions. And the regiſter, or clerk 0: 
the peace, ſhall regiſter or record the ſame, and give cer- 
tificate thereof to any who ſhall demand it,. for which n0 
more ſhall be taken than ſixpence. 

(4) The 


Diſlenters. 


(4) The doors of the place where they meet ſhall not, 
during ſuch time of their meeting, be locked, barred, or 
bulted. 

(5) They ſhall not in writing deny the doctrine of the 
bleſſed trinity. 


2. What hath hitherto been obſerved, regardeth all pro- 
teſtant diſſenters in general. There are beſides certain 
other laws, which concern their teachers and preachers only, 
Which are theſe three that follow ; 

(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 
upon him to teach or preach in any meeting or conventicle, 
under pretence of any exerciſe of religion, ſhall, unleſs only 
in paſſing upon the road, or unleſs required by legal proces, 
come within five miles of a city, town corporate, or bo- 
rough: nor ſhall be ſchoo!maſter, or take any boarders or 
tablers to be inſtructed by himſelf or any other, without 
taking an oath of allegiance therein mentioned, on pain of 
40 l. one third to the king, one third to the poor, and one 
third to him who ſhall ſue in the courts at Teſminſter, aſ- 
ſizes, or ſeſhons. And two juſtices, on oath of the of- 
fence, may commit them for fix months. 

(2) And by the 22 C. 2. c. 1. If any perſon ſhall take 
upon him to preach or teach in any meeting or conventicle, 
in other manner than according to the praQice of the church 
of England, he (hall forfeit for the firſt offence 201, and for 
every other offence 40 J. And if he be a ſtranger, or in the 
judgment of the juſtice of the peace before whom he is 
convicted, unable to pay, it may be levied on the goods of 
any perſon preſent. 

(3) And by the 13& 14 C. 2. c. 4. /. 14. No perſon 
{hall preſume to conſecrate and adminiſter the ſacrament 
before he be ordained prieſt, according to the form and 
manner of the church of England. 


Now by the aforeſaid act of toleration, it is provided, that 
no perſon diſſenting from the church of England, in holy 
orders, or pretended holy orders, or pretending to holy or- 
ders, nor any preacher or teacher of any congregation of 

diſſenting proteſtants, ſhall be liable to any of the aforeſaid 
penalties, who ſhall be qualified as follows: 

(1) He ſhall at the ſeſſions take the oaths aforeſaid, 

(2) He ſhall there make and ſubſcribe the declaration of 
me 20 C. 2. 3 1. 

(3) He ſhall there alſo declare his approbation of, and 
ſubſcribe the 39 articles, except the 34th, 35th, and 36th 
(concerning the quality, examination, and ſubſcription of 
ſuch 
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ſuch as ate to be made miniſters), and except theſe words 
of the 20th article, viz. [the church hath potuer to decree rites 
or ceremonies, and authority in controverſies of faith, and yet]: 
All which ſhall be entred of record in court ; for which 
the clerk of the peace ſhall have 6d. and no more. 

(4) The place for worſhip ſhall be certified as before, 

(5) The doors of the place where he ſhall preach or teach, 
ſhall not be locked, barred, or bolted, 

(6) He ſhall not deny, in his preaching or teaching, the 
doctrine of the bleſſed trinity, 


3. Furthermore, there are beſides the aforeſaid general 
laws, certain other penal laws affecting the guakers in par- 
ticular : namely, theſe two; 

(1) By the 5 El. c. 1. If any perſon ſhall refuſe to take 
the oaths of allegiance and ſupremacy, duly_tendred, he 
ſhall incur a præmunire. 

(2) And by the 13& 14 C. 2. c. 1. If any perſon, who 
ſhall maintain that the taking of an oath is unlawful, ſhall 
refuſe an oath duly tendred, he ſhall torfeit a ſum not ex- 
ceeding 57. for the firſt offence, 10 J. for the ſecond, and 
for the third jhall abjure the realm or be tranſported. 

But now by the act of toleration, quakers ſhall be diſ- 


charged of the penalties of theſe laws, and of all others 


made againſt popiſh recuſants, or proteſtant non-conformiſts, 
and ſhall enjoy all other benefits, under the like limitations, 
which any other diſſenters enjoy, on their qualifying them- 


ſelves in the ſame manner as other diſſenters; except that 


inſtead of the oaths at ſeſſions, they ſhall be allowed to 
make and ſubſcribe a declarawon of fidelity, and to ſubſcribe 
2 profeſſion of their chriſtian belief (which are inſerted 
under the title Oaths.) 


4. And as to anabapti/ts in particular, it is enacted by the 


ſaid act of toleration, that whereas ſome diſſenting pro- 


teſtants ſcruple the baptizing of infants, 


Every perſon 


in pretended holy orders, or pretending to holy orders, or 
preacher, or teacher, that ſhall take the oaths, and make 
and ſubſcribe the declaration, and ſubſcribe the 39 articles, 
except as in the caſe of other diſſenting teachers as before, 
and except alſo part of the 27 th article touching infant bap- 
tiſm, ſhall enjoy the fame privileges as other diſſenting 
teachers, V 5 
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IT. Proteſtant diſſenters inti ted to certain privilegs by 
the act of toleration. 


Beſides the exemption from penalties, his majeſty's pro- 
teſtant ſubjects are by the act of toleration intitled to certain 
privileges: which are of two kinds; 1. Such as concern all 
proteſtant diſſenters in general. 2. Such as concern their 
teachers in particular. 750 

I. As to all protęſtant diſſenters in general. They 
ſhall not be proſecuted in any eccleſiaſtical court, for or by 
reaſon of their not conforming to the church of England. 
But this ſhall not exempt them from paying of tithes, or 
other parochial duties, or any other duties to the church or 
miniſter, nor from any proſecution in any eccleſiaſtical 
court, or elſewhere, for the ſame. 

Since this act, Mr. Hawkins obſerves from 3 Lev. 37 6. a 
prohibition will lie to the ſpiritual court proceeding azainſt 
perſons for incontinency, who have been married in a li- 
cenſed conventicle. The caſe was this; Two perſons, 
who were publiſhed and married in a conventicle, were af- 
terwards libelled againſt in the ſpiritual court, for incon- 
tinence and fornication; and upon moving for a prohibi- 
tion, time was affigned to ſhew - cauſe why it ſhould not 
go, and the proceedings in the eccleſiaſtical court were ſtayed 
in the mean time, Afterwards, it was agreed that a pro- 
hibition ſhould be granted, and that the plaintiff ſhould de- 
clare; that ſo, upon demurrer, the point might be tried; 
But what the judgment was, or whether — cauſe proceeded 
to trial, doth not appear by the report. Gi. 617. 

Mr. Hawkins likewiſe obſerves (1 Haw. 12) that it 
having been doubted whether diſſenting ſchoolmaſters, as 
ſuch, were exempted by the toleration act from the penalties 
inflicted upon them in the ſeveral acts againſt diſſenters, it 
was farther enacted by the 12 An. c. 7. that whoever ſhall 
keep any ſchool or ſeminaty, or teach any youth as tutor or 
ſchoolmaſter (unleſs he inſtruct them only in reading, wri- 
ting, arithmetick, or ſuch mathematical learning as "relates 
to navigation, or ſome mechanical art, and that in the 
Engliſh tongue) without having firſt ſubſcribed the decla- 
ration of the 13 & 14 C. 2, relating to conformity with 
the church of England, and without a licence from the 
biſhop, he ſhall be impriſoned for three months, But this 


was repealed by the 5 G. c. 4. 50 that the doubt is left 
where it was, 
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Mr. Shaw in his pariſh law, p. 68, ſays, it is held (hut 
doth not ſay by whom) that diſſenters by the act of tole- 
ration are not exempted, either from the penalties of the 

1 F. c. 4. or of the 13 © 14C. 2. c. 4. againſt teaching 
a ſchool without licence from the 3 

Ia the caſe of K. and Daviſen, T. 12 IF. as reported both 
by Salteld and L. Raymond, Daviſon, a quaker, on an habeas 
cor pus upon a writ of excommunicato capiendo, for teaching 
ſchool without licence, was admitted to bail, till it ſhould 
be determined whether this was an offence. But i it doth not 
appear from either of thoſe reports, what was the determi- 
nation. 1 Salk, 105, L. Raym. 603, 

Upon the whole it ſeemeth ſomewhat ſtrange, that in a 
caſe of ſo much importance as is the education of children, 
this matter during the ſpace of ſo many years hath not yet 
been ſettled beyond ail doubt. 

Moreover ; It any perſon diſſenting from the church of 
England, ſhall be appointed to the office of high conſtable, 
petit conſtable, churchwarden, overſeer of the poor, or any 
other parochial or ward office, and ſuch perſon ſhall ſcruple 
to take upon him any of the ſaid offices in regard of the 

oaths, or any other matter or thing, required by the law 
to be taken or done, in reſpect of ſuch office, every ſuch 
perſon ſhall and may execute ſuch office by a ſufficient 
deputy by him to be provided, that ſhall comply with the 
laws on this behalf. Provided, that the deputy be al- 
lowed and approved by ſuch perſons, and in ſuch manner, 


as ſuch officers ſhould by law have been allowed and ap- 


proved. 

As to their teachers or preachers Every teacher or 
preacher, in holy orders, or pretended holy orders, that 
is a miniſter, preacher, or teacher of a congregation, that 
ſhall take the oaths, and ſubſcribe the declaration and ar- 
ticles as aforeſaid, ſhall be thenceforth exempted from 
ſerving upon any jury, or from being choſen or appointed 
to bear the office of churchwarden, overſeer of the poor, 
or any other parochial or ward office, or other office in any 
hundred, city, town, pariſh, diviſion, or wapentake. 

But this ſeems clearly not to extend to guaker teachers or 
5 for they are neither in holy orders, nor pretended 

oly orders. It is true, by a ſubſequent ſtatute of the 7 & 

8 N,. quakers are exempted from ſerving on juries; but 
neither by that, nor any other act, are any quakers exempted 
from ſerving the office of ch urchwarden, overſcer of the 
poor, or other parochial or ward office, by themſelves, or 
a ſuſhcient deputy to be by them provided, 
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Diſſenters. 


III. Laws againſt diſſenters not altered by the act of 
 galeralion. 


1. No clauſe in the toleration act ſhall give any eaſe or 
benefit, to any popiſh recuſant; or to any that ſhall deny 
in preaching or writing the doctrine of the trinity, 1 IF. 
„ 

And 3 | juſtice of the peace may at any time require 
any perſon that goes to any meeting for the exerciſe of re- 
ligion, to make and ſubſcribe the Gd declaration, and to 

take the ſaid oaths (or if quakers, the declaration of fide- 
lity); and upon refuſal thereof, ſuch juſtice ſhall commit 
{uch perſon to priſon ; and ſhall certify his name to the 
next ſeſſions; and if he ſhall refuſe again to make and 
ſubſcribe the declaration there, he ſhall be taken for a popiſh 
recuſant convict, and ſuffer accordingly. id. /. 12. 

2. The toleration act {hall not extend to the ſtatute of 
the 25 C. 2. c. 2. which requires, that all perſons admitted 
to civil or military offices, as is therein mentioned, ſhall 
receive the ſacrament according to the uſage of the church 
of England, and ſubſcribe the declaration againſt tranſub- 
ſtantiation, 

3. The toleration act ſhall! not extend to the ſtatute of 
30 C. 2. ,. 2, c. I. which diſables perſons from ſitting in 
either houſe of parliament, or coming to court, who hall 
not ſubſcribe the declaration therein expreſſed, againft 
popery. 


L. Laws relating to proteſtant diſſenters, made ſince 
the att of toleration. 


1. If any perſon, diſſenting from the church of England 
(not in holy orders, or pretended holy orders, or pretending, 
to holy orders, nor any preacher or teacher of any congre- 
gation) who ſhould have been intitled to the benefit of the 
toleration act, if he had duly taken, made and ſubſcri- 
bed the oaths and declaration, or otherwiſe qualified him- 
elf as required by the act, ſhall be proſecuted on any of 
the penal ſtatutes, from which proteſtant diſſenters ate ex- 
empted by the ſaid a&t,—ſhall at any time during ſuch pro- 
ſecution, take, make, and ſubſcribe, the ſaid oaths and 
declaration, or being a quaker ſhall qualify according to 
that act, 5 in the manner preſcribed by that * or 
before two juſtices who ſhall take and return the ſame to 
the next ſeſſions to be there recorded; ſuch perſon ſhall 
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Diffenters. 
be intitled to the benefit of the act, as fully as if he had 
qualified himſelf in the time preſcribed. by the act, and 


{hall from thenceforth be diſcharged from all the penalties 
and forfeitures incurred oy force of any of the aforeſaid 


penal ſtatutes. 10 An. c. 2. /. 8. 
2. And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, altho* the ſame be 


not in the county where he was ſo qualified; provided that 


the place of meeting hath been duly certified, and regiſtred, 
or recorded; and ſuch teacher or preacher ſhall, if requi- 
red, produce a certificate of his having ſo qualified himſelf, 
under the hand of the clerk of the peace where he was qua- 
lified; and ſhall alſo before any juſtice of ſuch county 
where he ſhall ſo officiate, make and ſubſcribe ſuch decla- 
ration, and take ſuch oaths as are mentioned in the act of 
toleration, if thereunto required. 10 An. c. 2. ſ. q. 

3. If any mayor, bailiff, or other magiſtrate, ſhall wil- 
fully reſort to, or be preſent at any publick meeting for re- 
ligious worſhip, other than of the church of England, in 
the gown or other peculiar habit, or attended with the en- 
ſigns belonging to his office, he ſhall be diſabled to hold the 
ſame, or any other publick office. 5 G. c. 4. J. 2. 


Diſtillers. See Exciſe. 


Diſtrels. 


1 * remedy for recovering rent by way of diftref 

ſeems firſt to have come over to us from the civil 
law, For anciently in the feudal law, the not paying at- 
tendance at the lord's courts, or not doing the feudal ſer- 
vice was a forfeiture of the eſtate: But theſe feudal for- 
feitures were afterwards turned into diſtreſſes, according to 
the pignorary method of the civil law; that is, the land 
that is let out to the tenant is hypothecated, or as a pledge 
in his hands, to anſwer the rent agreed to be paid to the 
landlord, and the whole profits ariſing from the land are 
liable to the lord's ſeizure for the payment and ſatisfaction 


thereof. 


Concerning which, we will ſhew, 
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Diſtrels. 


J. For what cauſe @ diſtreſs ſhall be. 
II. What goods may be diſtrained, and what not. 
III. At what time the diſtreſs ſhall be taken. 
IV. Where the diſtreſs ſhall be mage. 
J. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſireſs. 
VII. Diftreſs how to be demeaned. 
VIII. Of reſcaus and pound breach. 
TX. Replexying the diſtreſs. 
. Sale of the diſtreſs. 
XI. Irregularity in the proceedings. 
XII. Landlord re-entring on non-paymente 
XIII. Caſe of tenant holding over. 
XIV. Artorning to ſtrangers. 
XV. Deſerting the premiſſes. 
MI. Rent in caſe of an execution. 
VII. Rent on the death of tenant for life. 


XVIII. Rent how- far recoverable by executors or 
adminiſtrators. 


XIX. Of diſtreſs by warrant of juſtices of the peace. 
1. For what cauſes a diſtreſs ſhall be. 


1. Diſtreſs for rent muſt be, for rent in arrear; there- 
fore it may not be made on the ſame day on which the 
rent becomes due; for if the rent is paid in any part of 
that day, whilſt a man can fee to count money, the pay- 
ment 15 good, 

2. It muſt not be after tender of payment; for if the 
landlord come to diſtrain the goods of his tenant for rent 
behind before the diſtreſs, the tenant may upon the land 
tender the arrearages, and if after that a diſtreſs be taken, 
it is wrongful : And if the landlord have diſtrained; if the 
tenant, before the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer is unlawful. Even fo it is, in caſe 
of a diſtreſs for damage feaſant (or damage done by cattle 
treſpaſſing), the tender of amends before the diſt reſs, maketh 
the diſtreſs unlawful ; and after the diſtreſs, and before the 
impounding, the detainer unlawful. 2 Inf. 107. 

But in this caſe, altho* the owner tender ſufficient 
amends, yet he cannot take his beaſts out of the pound, if 
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the amends be refuſed; but he muſt replevy: and if it be 


found at the trial that the amends was not ſufficient, the 
perſon on whom they treſpaſſed ſhall have damages; if the 
amends tendred were ſufficient, then the owner of the 
beaſts ſhall have damages. Dr. & St. 112. 

g. The ilhe remedy may be had by diſtreſs, impounding 
and fale, in cafes of rents ſeck, rents of aflize, and chiet 
rents, as in caſe of rents reſerved upon leaſe, 4 G, 2, 
6 . 

Note, there are three kinds of rents; rent fe ervice, rent 
charge, and r ent ſecł. 

Rent ſervice is, where the tenant holdeth his land of hi; 
lord, by fealty and certain rent; 3 or by homage, fealty, and 
certain rent; or by other ſervice, and certain rent. And 
it is called a rent ſervice, becauſe it hath ſome corporal 
ſervice incident to it, which at the leaſt is fealty.- 1 J. 
141, 2. 

Rent charge is ſo called, becauſe the land for payment 
thercof, is charged with a Ulrels | but before this act ſuch 

diſtreſs could not be ſold, but only detained till the rent 
mould be paid. 

If the rent be reſerved, without any clauſe put in the 
deed of diſtreſs for the ſame, then it is called a rent /cct, 
redditus ſiccus, or dry rent: and the difference between 2 
rent charge and a rent ſeck is, that there is a clauſe of di- 


ſtreſs annexed to one, and no ſuch clauſe to the other; and 


therefore the one 1s a charge upon the land, but for the 
other the grantee had formerly no remedy but to charge 
the perſon of the grantor in a writ of annuity, 1 /. 
142. 

Kents of aſſize are the certain rents of freeholders and 
ancient copyhoiders, ſo called becauſe they are aſſized and 
certain, and thereby diſtinguiſhed from redditus mobiles, 
farm rents for life, years; or at will, which are variable 
and uncertain. 2 1. 19. 

4. Where the agreement is not by deed, the landlord 
may recover a reaſonable ſatisfaction, in an action on the 
. c ih. I4 

5. So an action of debt may be brought againſt a tenant 
for life, in purſuance of the ſtatute of the 8 An. c. 14. 
which enacteth, that whereas before the ſaid ſtatute no 
action of debt did lie againſt a tenant for life or lives, for 

any arrears of rent during the continuance of ſuch eſtate 
for life or lives; it ſhall be lawful, for any perſon having 
any rent 1n arrear or due upon any leaſe or demiſe for lie 
or lives, to bring an action of debt for ſuch arrears, in like 

manner 
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manner as he might have done in caſe ſuch rent were re- 
ſerved upon a leaſe for years. /. 4. 


6. Perſons having rent in arrear, upon any leaſe deter- Leaſe deter- 


mined, may diſtrain for ſuch arrears after the determina- 
tion of the leaſe, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in fix 
months after the determination of ſuch leafe, and during 
the continuance of ſuch landlord's title or intereſt, and 


during the poſſeſſion of the tenant from whom ſuch arrear 
became due. 8 An. c. 14. /. 6, 7. 


7, Whereas many perſons hold conſiderable eſtates by Leaſe renewed, 


leaſes for lives or years, and leaſe out the ſame in parcels 
to ſeveral under tenants; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the under 
leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renewing 
of the principal leaſe ; it is enacted, that in ſuch caſe, the 
chief leaſes may be renewed, without ſurrendring all the 
under leaſes ; and the like diſtreſs or entry may be had, as 
if the former chief leaſe had been ſtill kept on foot and 
continued, or the under leaſes had been renewed under ſuch 
new principal leaſe. 4 C. 2. c. 28. / 6. 


8. Before the ſtatute of the 17 C. 2. c. 7. in caſe a di- To diſtreſles fed 
ſtreſs was too little, where ſufficient diſtreſs was to be had, ene rent. 


a man could not diſtrain again, be the demand never ſo 
great ; for it was his folly that at firſt he diſtrained no more, 
As. 7. Comb. 546. 

But now, by the ſaid ſtatute, in all caſes where 
the value of the cattle diſtrained ſhall not be found to be 
to the full value of the arrears diſtrained for; the party to 
whom ſuch arrears were due, his executors or adminiſtra- 
tors, may diſtrain again for the reſidue of the ſaid arrears, 


ſ. 4. 


9. If any diſtreſs and ſale ſhall be made, for rent in Diſraining 
arrear and due, when none is in truth due, the owner here no rent 


ſhall recover double value with full coſts, 2 V. $f. x, 
. 

And it the diſtreſs be taken of goods without cauſe, the 
owner may make reſccus; but if they be diſtrained without 
cauſe, and impounded, the owner cannot break the pound 
and take them out, becauſe they are in the cuſtody of the 
law. I Int. 47. 


II. What goods may be diſtrained, and wha! not. 


1. Diſtreſs for rent muſt be of a thing, whereof a va- Valuable pra- 
R bucks, IR 


luable property is in ſomebody; and therefore, 602 
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does, conies, and the like, that are feræ nature, cannot 


be diſtrained. 1 De. 47. 

2. Altho' it be of valuable property, as a horſe; yet 
when a man or woman is riding on him, or an ax in a 
man's hand cutting of wood, and the like, they are for that 
time privileged, and cannot be diſttained. 1 fl. 47. 

But it is ſaid, that if one be riding upon an horſe damage 
ſeaſant, the horſe may be led to the pound with the ridet 
upon him. 1 Sid. 422, 440. 

And it hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diſtrained for rent (altho' they 
may for damage feaſant); but both cart and horſes may, :£ 
the man be not upon the cart. 1 Vent. 36. 

3. Valuable things ſhall not be diftrained for rent, for be 
nefit and maintainance of trades, which by conſequent are 
for the commonwealth, and are there by authority of law) 
as a horſe in a ſmith's ſhop ſhall not be diftrained for the 
rent iſſuing out of the ſhop, nor a horſe in an hoſtry, nor the 
materials in a weaver's ſhop for making of cloth, nor cloth 
or garments in a taylor's ſhop, nor ſacks of corn or meal in 
a mill, nor any thing diſtrained for damage feafant, for it 
is in cuſtody of the law; and the like, 1 Wt. 47. 

4. Beafts belonging to the plough ſhall not be diftrained 
(which is the ancient common law of England, for no man 
ſhall be diſtrained by the utenſils or inſtruments of his trade 
or profeſſion, as the ax of the carpenter, or the books of 
a ſcholar) while goods or other beaſts may be diſtrained. 
1 Inſt. 47. 

But this rule holds only in diſtreſſes for rent arrear, a- 
merciaments, and the like; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like. 
3 Salk, 136. 

5. Furnaces, cauldrons, or other things fixed to the free- 
hold, or the doors or windows of a houſe, or the like, can- 
not be diſtrained. 1 Ist. 47. | 

6. Things for which a replevin will not lie, fo as tobe 


a re;levin wilt known again, as money out of a bag, cannot be diſtrained. 


net lie. 


Cory cut. 


2 Bac. Alr. 109. 

But money in a bag ſealed may be diftrained ; for that 
the bag ſealed may be known again. 

7. By the 277. ſeſſ. 1. c. 5. Perſons having rent ar- 
rear on any demiſe, leaſe, or contract, may ſeize and ſe- 
cure any ſheaves or cocks of corn, or corn looſe or in the 
ſtraw, or hay being in any barn or granary, or upon any 
hovel, ſtack, or rick, or otherwiſe upon any part of the 
land charged with the rent, and may lock up or detain the 
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| ſame in the place where found, in the nature of a diſtreſs ; 

| ſo as the ſame be not removed to the damage of the owner, 

out of the place where found and ſeized, but be kept there 

(as impounded) till replevied or ſold. /. 3. 

8. Alſo by the 11 G. 2. c. 19. The landlord may take Corn growing, 
and ſeize corn, graſs, hops, roots, fruits, pulſe, or other 
product growing, as a diſtreſs; and the ſame may cut, ga- 
ther, make, cure, carry, and lay up, when ripe, in the barns 
or other proper place on the premiſſes; and if there ſhall 
be no barn or proper place on the premulles, then in any 
other barn or proper place which he ſhall procure, ſo near 
as may be to the premiſſes: the appraiſement whereof ſhall 
be taken when cut, gathered, cured, and made, and not 
before, /. 8. 

And notice of the place where the goods ſo diſtrained 
ſhall be lodged, ſhall in one week after the lodging thereof 
be given to the tenant, or left at the Jaſt place of his abode. 
4 L Where a ſtranger's beaſts eſcape into the land, they Cattle eſcap*2 on 
may be diſtrained for rent, tho they have not been levant r 
and couchant (that is, tho' they have not been in the 
ground for a good ſpace of time, or ſo long as to have 
lain down and roſe up again to ſeed) provided they are treſ- 
paſſers: But if the tenant of the land is in default, in not 
repairing his fences, whereby the beaſts came into the land, 
the leſſor cannot diſtrain ſuch beaſts, tho? they have been 
levant and couchant, unleſs he have notice given to the 
owner, and he. ſuffer them to remain there- afterwards. 
Lutw, 364. | 

But in caſe ef an ancient ſeignory, the lord may diſtrain 
cattle for ſervices, which came in by eſcape, tho' they 
were not levant and couchant, altho' it be in default of 
the fences, which the tenant of the land ought to main- 
tain, becauſe the lord hath nothing to do with the repair- 
ing of the fences, and he hath no remedy but by diſtreſs : 
But the owner may prevent the diſtreſs, by making freſh 
purſuit ; for then the cattle remain as it were in his own 
poſſeſſion, L. Raym. 168, 9. H. 8 W. Kemp and 
Crewes. | 

But in caſe of rent reſerved upon a leaſe for years, the 
leſſor cannot diſtrain ſuch cattle, until they be levant and 
couchant ; for if the leſſor had had the lands in his own 
hands, he ought to have repaired the fences ; and when he 
puts in a leſſee, he ought by covenant to oblige him ts re- 
pair : and therefore in that caſe, if the law would allow 
the leſſor to diſtrain the cattle of. a ſtranger which come in 
by eſcape, before that they be levant and couchant, it 


would 
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would be in effect to allow a man to take advantage of his 
own wrong. "Therefore if the cattle come in by default of 
the owner of the cattle, then they may be diſtrained before 
they be levant and couchant ; but if in default of the te- 
nant of the land, there they cannot be diſtrained until 
they have been levant and couchant, that is to ſay, for 
rent upon leaſes for years. And in ſuch caſe, the leſſor 
ſhall not take the cattle before that he has given notice to 
the owner, that they are upon the land liable to his diſtreſs; 
and if he doth not come to take them away, then they be- 
come diſtrainable. And by Treby chief juſtice ; Where 
the cattle eſcape accidentally, there they are not diſtrain- 
able, until they have been levant and couchant; but if 
they eſcape by default of their owner, they are diſtrainable 
the firſt minute. id. 

10. A perſon driving ſheep to Landon to ſell, by agree- 
ment with the maſter of an inn, puts them into a ground 
at ſo much a ſcore for a night. The landlord ſeeing them, 
aſked whoſe they were, but conſented to their ſtaying 
there, and afterwards the ſame evening diſtrained them for 
rent due to him from the maſter of the inn, And it was 
adjudged for the landlord. 7. 1 V. Fowkes and Joyce, in 
C. B. 3 Lev. 260. 2 Ventr. 50. 

But in the ſame caſe, upon a bill for relief in equity, 
the lords commiſſioners ſeemed to think, that the grounds 
lying to the inn, 'and uſed therewith, ought to have the 
ſame privilege as the inn hath, and that paſſengers cattle 
ought not to be diſtrainable there. 2 ern. 129. 

And it appeared in this caſe, that on the landlord's 
coming and ſeeing the ſheep, he pretended to be angry. 
Upon which, the owner offered to take out the ſheep, at 
which time they were not diſtrainable for the rent, having 
not been levant and couchant upon the lands. So that the 
court looked on the conſent as a fraud, to get them to be 
left all night, by which they became liable to the diſtreſs. 
And it was decreed, that the landlord ſhould anſwer for 
the value of the ſheep, and pay coſts both in law. and equity, 
Prec. Chan, 7. | 

So where a rent charge was arrear for 20 years, and 
cattle eſcaped out of the next ground, and were diſtrained; 
lord Nottingham (in equity) relieved againſt it. 2 Fern. 131. 
H. 1690, Brodon and Pierce, 

11, If ten head of cattle are doing damage, a man can- 
not take one of them and keep it till he be ſatisfied for tlie 
whole damage; but he may bring an action of treſpaſs for 
the reſt. 12 Med. 660, II. 13 W. Vaſper and Ed- 
wards, 
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: If a man hath common for ten cattle, and he puts in 
more; the ſurpluſage above ten may be taken damage fea- 
ſant. 1 RolPs Abr. 665. 

| If a man come to diſtrain, and ſee the beaſts in his ground, 
| and the owner chaſe them out, of purpoſe before the diſtreſs 
| 


taken; yet the owner of the ſoil cannot diſtrain them, and 
if he doth, the owner of the cattle may reſcue them ; for 
the beaſts muſt be damage feaſant at the time of the diſtreſs. 
x Inff. 161. 
N For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; 
; and the thing diſtrained muſt be taken in the very act: for 
4 if the goods are once off, tho on freſh purſuit, the owner 
ö of the ground cannot take them. 12 44d. 661. 


TIT. At what time tbe diſtreſs ſhall be taken. 


: For a rent or ſervice the lord cannot diftrain in the night, 
but in the day time; and ſo it is of a rent charge: but for 
| damage feaſant, one may diſtrain in the night; otherwiſe, 
1 it may be, the beaſts will be gone before he can take them. 
1 In/t. 142. 
For before ſun riſing, or after ſun ſet, no man may di- 
ſtrain but for damage feaſant. Mirrour c. 2. / 26. 


e 


= IV. Where the diſtreſs ſhall be made. Whers, 


| 1. The king's officers, as ſheriffs and other, ſhall not Church lands. 
take diſtreſſes in the fees wherewith churches in times paſt 
$ have been endowed ;. but diſtreſſes may be taken in poſſeſ- 
x ſions of the church newly purchaſed. g Ed. 2. c. . 
2. A man may diſtrain in places or lands within the fee, On the premiſſe:. 1 
g | liable to diftreſs, and not elſewhere, 52 H. 3. c. 15. 4 
e 3 2 . 131. Mir. c. 2. /. 26. 


e 3. And by the 11 C. 2. c. 19. The landlord may diſ- On the common. . 
8. train any cattle or ſtock of the tenant, depaſturing on any al | 
Dr common appendant or appurtenant, or any ways belonging + 9 
y. i to the premiſſes demiſed. /. 8. i | 
4. No perſon (except the king's officers) ſhall take diſ- In the highway, 19 
nd treſſes in the king's highway. 52 H. 3. c. 15. 1 
d; And the reaſon is, becauſe the king's ſubjects ought to | | 
1 | have free paſſage, as well to fairs and markets, as about $- of 
their other affairs, But yet this ſhall not be taken, to | 

in- make the diſtreſs utterly unlawful, ſo as to take advantage 
the thereof in bar to an avowry, but to this purpoſe, that if | 
for WW the lord diſtrain in the highway, the tenant may have an | 
Ed- action againſt him upon this ſtatute. 2 fl. 131, 132. | 

Ii Vol, 1 Ce 5. But 


Carried off the 


- Diſtreſs: 


5. But by the 11G. 2. c. 19, If any tenant for life, 
years, at will, ſufferance, or otherwiſe, ſhall fraudulently 
or clandeſtinely convey off the premiſſes his goods or chat- 
tels, to prevent the landlord from diſtraining; ſuch landlord, 
or any perſon by him lawfully impowered, may in 30 days 
next aſter ſuch conveying away, ſeize the ſame wherever 
they ſhall be found, and diſpoſe of them in ſuch manner, as 
if they had been diſtrained on the premiſſes. /. 1. 

But no landlord ſhall diſtrain any goods fold bona fide, 
and for a valuable conſideration, before ſuch ſeizure made, 
to any perſon not privy to ſuch fraud. /. 2. 

And if any tenant ſhall ſo fraudulently remove and con- 
vey away his goods or chattels, or if any perſon or perſons 
ſhall wilfully and knowingly aid or aſſiſt him in ſuch frau- 
dulent conveying away or carrying oft of any part of his 
goods or chattels, or in concealing the ſame ; every perſon 
ſo offending ſhall forfeit to the landlord double the value of 
ſuch goods, to be recovered in any court of record at Weſt- 
minſter. / 3. 

But if the goods and chattels fo fraudulently carried oft 
or concealed ſhall not exceed the value of 507, the land- 
tord or his agent may exhibit a complaint in writing (A) 
before two juſtices of the peace of the fame county or divi- 
ſion, reſiding near the place whence ſuch goods and chat- 
tels were removed, or near the place where the ſame were 
found, not being intereſted in the lands or tenements whence 
ſuch goods were removed ; who may ſummon (B) the 
parties concerned, examine the fact, and all proper wit- 
neſſes upon oath (or if it is a quaker, upon affirmation re- 
quired by law ;) and in a ſummary way determine whether 
ſuch perſon or perſons be guilty of the offence, - with which 
he or they are charged, and to inquire in like manner of the 
value of ſuch goods and chattels; and upon full proof of 

the offence, by order (C) under their hands and ſeals the 
ſaid juſtices ſhall adjudge the offender or offenders to pay 
double the value of the ſaid goods and chattels, to ſuch 
landlord, his bailiff, ſervant, or agent, at ſuch time as the 
ſaid juſtices ſhall appoint : And if the offender or offenders, 
having notice of ſuch order, ſhall refuſe or negle& ſo to 
do, they ſhall by their warrant (D) levy the ſame by diſ- 
treſs; and for want of ſuch diſtreſs (E) may commit the 
offender or offenders to the houſe of correction (F) there to 
be kept to hard labour, without bail or mainprize, for the 
ſpace of ſix months, unleſs the money ſo ordered to be paid 


as aforeſaid ſhall be ſooner ſatisfied, /. 4. 


Perſons 


Di 
that t 
vouſ] 

Fg, 
for 12 
replev 
for the 
the pz 
107, 

If « 
there 
diſtreſs 
ſwine, 
exceſſi 


2 {nf}. 


1. C 
thrown 
2, N 
unleſs t 
Upor 
the lord 
Exeter, 
be opene 
Vin. Dil 
3. W 
tinely co 
kept in : 
place, lo 
prevent 
as a di{l; 
landlord, 
or perſo: 
rent, luc 


On 


—& ods. 7 * 5 Tt 
ES 1 * : 8 2 
FA, f. Fas U 9 1 
my 7 71 TS. "Rand 
EEE S 
5 * Sf] . o =» IL bo 
oF er Ru J 

4 4 A Ps oF 

A a 
N 3 

Mow 4 


Diſtreſs. 


Perſons aggrieved by order of ſuch juſtices, may appeal to 

whe next general or quarter ſeſſions; who may give coſts to 
either party. /. 5. 

And where the party appealing ſhall enter into recogni- 
zance, with one or two ſureties, in double the ſum fo or- 
dered to be paid, with condition to appear at ſuch ſeſſions ; 
the order of the juſtices ſhall not be executed againſt him in 
the mean time, /. 6. 


J. That reaſonable diſtreſs ſhall be taken. 


Diſtreſſes ſhall be reaſonable, and not too great; and he Digreſs to be 
that taketh great and unreaſonable diſtreſſes, ſhall be grie- ralonable. 
vouſly amerced. 52 H. 3. c. 4. 

For example, if the lord diſtrain two or three oxen 
for 124, or the like ſmall ſum, and the owner bring a 
replevy of the oxen, and the lord avow the taking of them 


for the 124. of his own ſhewing, he ſhall make fine: or 
the party may have his action upon this ſtatute. 2 7. | 
107, 


If the lord diſtrain an ox, or horſe, for a penny; if 
there were no other diſtreſs upon the land holden, the 
diſtreſs is not exceſſive : but if there were a ſheep, or a 
ſwine, or the like, then the taking of the ox or horſe is 
exceſſive, becauſe he might have taken a beaſt of leſs value. 


2 Inſt. 107. 


VI. Manner of making diſtreſs. 


1. Gates or incloſures may not be broken open, nor Breaking gates. 
thrown down, to make a diſtreſs, 1 If, 161. | 

2, Nor may the leſſor enter into the tenant's houſe, Opening doors, "40 
unleſs the doors are open. Read. Diſtr, 2 Bac. Abr. 111. 3tt- 

Upon a queſtion about taking a diſtreſs, it was held by 1 | 
the lord chief juftice Zardwicke, at the ſummer aſſizes at ap. 
Exeter, 1735, that a padlock put on a barn door could not i 
be opened by force, to take the corn by way of diſtreſs, 
Vin. Diſtr, (E. 2.) 6. 

3. Where any goods or chattels fraudulently or clandeſ- Aid of the con- 
tinely conveyed or carried away, ſhall be put, placed, or OR 1 
kept in any houſe, barn, ſtable, outhouſe, yard, cloſe, or 9 75 
place, locked up, faſtened, or otherwiſe ſecured, ſo as to 
prevent ſuch goods or chattels from being taken and ſeized 
as a diſtreſs for arrears of rent; it ſhall be lawful for the 
landlord, or his Reward, bailiff, receiver, or other perſon 
or perſons impowered, to take and ſeize, as a diſtreſs for 
rent, ſuch goods and chattels (firſt calling to his aſſiſtance 
Ce 2 the 


388 Diſtreſs. 
the conſtabie, headborough, borſholder, or other peace of- 
ficer of the hundred, diltrict, or place, where the fame 
{hall be ſuſpected to be concealed, and in caſe of a dwel- 
ling houſe, oat} being alſo firſt made (G) before a juſtice 
of the peace, of a reaſonable ground to ſuſpect that ſuch 
| goods or chattels are therein) in the day time to break open 
(EI) and enter into ſuch houſe, barn, ſtable, outhouſe, 
yard, cloſe, and place; and to take and ſeize ſuch goods 
and chattels for the ſaid arrears of rent, as he might have 
. done if they had been in any open place. 11 G, 2. c. 19. 
| 5 Bat except it be in this caſe where the goods are clandeſ- 
| | tinely conveyed, it may ſeem from what hath been ſaid, that 
the landlord hath no mean to come at the goods in order to 
make diſtreſs, if the tenant ſhall think fit to lock up his 
gates, and fhut the doors: And the like may be obſerved 
in caſes of diſtreſs for the levying a penalty, by warrant of 
juſtices of the peace. Which matter may ſeem to require 
ſome conſideration. 

art in the name 4. Tf a !andiord comes into a houſe, and ſeizes upon ſome 
+ Lo goods as a diſtreſs, in the name of all the goods of the houle; 

that will be a good ſeizure of all. 6 Mod. 215. 


III. Diſtreſs how to be demeaned. 
Impounding off . By the 52 II. 3. C. 4. None ſhall cauſe any diſtreſs that 


tne premiſles. hp hath taken, to be driven out of the county where it was taken: 
and if ane neighbour do ſo to another of his own authority (as 
for damage feaſant, or rent charge, 2 Inſt. 106.) he bal 
make fine as for a thing done againſt the peace; and if the lord 
ſo preſume to do againſt his tenant, he ſhall be grievouſly pu- 
niſhed by amerciament, 
Before this act, at the common law, a man might have 
f driven the diſtreſs to what county he pleaſed : which was 
miſchievous, for two cauſes; 1, Becauſe the tenant was 
bound to give the beaſts being impounded in an open pound 
ſuſtenance, and being carried into another county, by com- 
| mon intendment he could have no knowledge where they 
| were. 2, He could not know where to have a replevy ; 
but the party was, before this ſtatute, driven to his action 
upon his caſe. 2 /t. 106. 

And albeit this ſtatute be in the negative, yet if the te- 
nancy be in one county, and the manor in another county; 
the lord may drive the diſtreſs which he taketh in the te- 
nancy to his manor in the other county; for that the tenan! 
is out of both the ſaid miſchiefs: for the tenant by doing 
of ſuit and ſervice to the manor, by common intendment 
may 
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may know what is done there, and therefore may give his 
beaſts ſuſtenance. And to know where to have his repley) y, 
the bailiff of the manor uſually drives the cattle diſtrained 
to the pound of the manor. And hereby it is to be noted, 
that a caſe out of the miſchief, is out of the meaning of 
the law, tho? it be within the letter. 2 Ju. 106. 

And by the 1 2 P. & M. c. 12. it is further enacted, 
that no diſtreſ of cattle ſhall be driven out of the hundred, 
rape, wapentake, or lathe, where ſuch diftireſs ſhall be — 
except it be to a pound overt within the ſame ſhire, not ab 
three miles diſtant from the place where the ſaid diſtreſs was 
taken ; and no cattle or other goods diſtrained for any cauſe 
at one time, ſball be impounded in ſeveral places, whereby the 
owner may be conſtrained to ſue ſeveral replevies ; on pain of 
100 8. to the party grieved, and treble damages. ſ. 1. 

T. 21 G. 2. Gimbart and Pelab. The defendant juſti- 
fed impounding cattle damage feaſant. And on evidence 
it appeared, he Hut them into the next pound, though ir 
happened to be in another county. And Lee Ch. J. held, 
it did not make him a treſpaſſer, though it ſubjected king 
to the penalty of the ſtatute of the 1 & 2 P. & A. Str. 
1272. 

Note, a pound is either overt or open, as in a pinſold 
made for ſuch purpoſes, or in his own cloſe, or in the cloſe 
of another by his conſent ; and it is therefore called open, 
becauſe the owner may give his cattle meat and drink, 
without treſpaſs to any other, and then the cattle muſt be 
ſuſtained at the peril of the owner: Or it is a pound covert 
or cloſe, as to impound the cattle in ſome part of his houſe ; 
and then the cattle muſt be ſuſtained with meat and drink at. 
the peril of him that diſtraineth, and he ſhall not have any 
ſatisfaction therefore. 1 Int. 47. 

But if the diſtreſs be of utenſils of houſhold, or ſuch like 
dead goods, which may take harm by wet or weather, or 
be ſtolen away ; there he muſt impound them in a houſe, 
or other pound covert, within three miles in the ſame coun- 
ty; for if he impound them in a pound overt, he mult 
anſwer for them, 1 It. 47. 

2. By 11G. 2. c. 19. any perſon diſtraining, 
pound or otherwiſe ſecure 
ever it be, in ſuch place, or on ſuch part of the premiſſes, 
as ſhail be moſt convenient; and may appraiſe, and fell the 
ſame, as any perſon before might have done off the pre- 


mit 3 


3. Cattle diſtrained may not be worked or ſee, unicſs Uſing the goo!; 
for the owner's benefit, as a cow milked, or the like; much ®*2ncd. 


icls may they be abuſed or hurt. Cro. Fac. 148. 
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And it hath been ſaid in this caſe, that even a cow may 
not be milked; for tho' the cow be better for this, yet he 
who took the diſtreſs ought not to do good to the owner 
without his conſent, and perhaps the owner would have 
come before any damage came by this to the cow; and if 
it periſh by this, yet he who took the diſtreſs may diftrain 
again, 2 Bac, Abr. 112, 

4. So if the diſtreſs be loſt by the act of god: as if the 
diſtreſs dies in the pound, without any default in the di- 
ſtrainer z in ſuch caſe, he who made the diſtreſs may diſtrain 
again. 1 Sulk. 248. 

5. It is the diſtrainer's own fault, if he puts the diftreſs 
in a pound which will not hold it; but he cannot juſtiſy 
the tying of cattle in the pound ; and if he ties a beaſt, 
and it is ſtrangled, he muſt pay damages. 1 Salk, 248. 


VIII. Of reſcous and pound breach. 


1. By the common law, if a man break the pound, or 
the lock of it, or part of it, he greatly offendeth againſt 
the peace, and doth treſpaſs to the king, and to the Jord 
of the fee, and to the ſheriffs, and hundredors, in breach 
of the peace, and to the party, and to the delaying of juſ- 
tice; and therefore hue and cry is to be levied azainit him, 
as againſt thoſe who break the peace. Mir. c. 2. /. 26. 

2. And by ſtatute, on any pound-breach or reſcous, of 
goods diſtrained for rent, the perſon grieved thereby, ſhall 
in a ſpecial action upon the caſe, recover treble damages 
and coſts azainft the offender, or againſt the owner of the 
goods, if they be afterwards found to have come to his 
uſe or poſſeſſion. 2 V. f. 2. c. 5. J. 4. 


Treble damages and caſis] In the caſe of Sir Wilfred Lawſm 
v. Storey, IMA. 6 M. It was adjudged, that the coſts ſhall 
be trebled as well as damages. L. Raym. 20: 

3. When a man hath taken diſtreſs, and the cattle diſ- 
trained, as he is driving them to the pound, go into the 
houſe of the owner ; if he that took the diſtreſs demand 
them of the owner, and he deliver them not, this is a 


reſcous im aw. 1 Inſt. 161. 


IX. Replevying the diſtreſs. 


1. It is worthy of obſervation, how provident the law 

1:, that mens beaſts, cattle, or other goods be not unjuſtly 
or exceſſively diſtrained ; and if they be, that deliverance 
be ſpcedily made of them by replevy : otherwiſe the huſban- 
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dry of the realm, and mens other trades, might be over- 
thrown or hindred. 2 It. 106. 

2. To which purpoſe, it is enacted by the 1 & 2 P. & A. 
c. 12. that the ſheriff of every county ſhall, at his firſt 
county day, or in two months after he hath received his 
patent of office, appoint four deputies at the leaſt, dwelling 
not above 12 miles one diſtant from another, to make re- 
plevies; on pain of 5. a month, half to the king, and half 
to him that ſhall ſue in any court of record. /. 3. 

3. Aud the ſheriff, or other officer having authority to 
grant replevins, ſhall in every replevin of a diſtreſs for 
rent, take in his own name, from the plaintiff and two 
ſureties, a bond in double the value of the goods diſtrain- 
ed, to be aſcertained on the oath of one witneſs, and con- 
ditioned for proſecuting the ſuit with effect, and without 
delay, and for duly returning the goods diſtrained, in caſe 
a return ſhall be awarded; before any deliverance be made 
of the diſtreſs; and the ſheriff ſhall aſſign ſuch bond to 
the av-want, or perſon making conuſance. 11 G. 2. c. 19. 
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Note, avetury is, where one takes a diſtreſs, and the 
perſon diſtrained ſues a replevin; then he that took the 
diſtreſs muſt avow and juſtify in his plea, for what cauſe 
he took it, if he took it in his own right; and this is 

a called an avawry : If he took it in the right of another, 
then, when he hath ſhewed the cauſe, he muſt make conu- 
ſance of the taking, as bailiff or ſervant to him, in whoſe 
right he took it. Terms of the L. 


X. Sale of the diſtreſs. 


Diſtreſs taken for an offence preſented in the leet, may Sate, 704 
df common right be ſold, becauſe it is a court of record; : 
but otherwiſe it is, of diſtreſſes in courts that are not of hi 1 
record. 12 Med. 330. | 

So a diſtreſs for an amercement in a court baron cannot 
be ſold ; but in ſuch caſe a diſtreſs infinite ſhall go. x | 
Bulſt. 52, 53. | 

In like manner, before the ſtatute of the 2 V. ſeſſ. 1. | 
c. 5. diftreſs for rent in arrear could not be ſold, but only ; $108 
detained till payment of the rent: But by the ſaid ſtatute | | 

| 
| 


it is enacted, that whereas the moſt ordinary and ready way 
for recovery of arrears of rent is by diftreſs, yet ſuch diſtreſſes 
not being to be fold, but only detained as pledges for enforcing the 
payment of ſuch rent, the perſons diſtraining have little benefit 


thereby; therefore from henceforth, where any googs ſhall be | 
SC 4 diſtrained | 
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difirained (I) for rent reſerved and due upon any demiſe, leaſe, 
or contract whatſoever, and the tenant, or owner of the goods 
diſtrained, ſhall not within five days next after ſuch diftreſs 
taken, and notice (K) thereof (with the cauſe of ſuch taking) 
left at the chief manſion houſe, or other maſt nctorious place on 
the premiſſes, replevy the ſame ; in ſuch caſe the perſon di- 


ſtraining ſhall, with the ſheriff or under-ſheriff of the county, 


or with the conflable of the hundred, pariſh, or place, where 
ſuch diftreſs ſhall be taken, cauſe the goods and chattels ſo di- 


trained to be appraiſed by two ſworn (L) appraiſers (whom 
fuch ſheriff, under-ſheriff, or conſtable ſhall ſwear) to appraiſe 


(M) the ſame truly, according to the beſt of their under ſtand- 
ings; and after ſuch appraiſement, fhall ſell the ſame for the 
beſt price can be gotten for them, for ſatisfaction of the rent, 
and charges of the diſtreſs, appraiſement, and ſale ; leaving 
the overplus (if any) with the ſheriff, under-ſheriff, or con- 
fable, for the owner's uſe, 2 W. ſeſſ. x. c. 5. 1. 2. 


Shall not within five days] M. 13 G. Griffin and Scott. 
Treſpaſs for entring his houſe, and keeping poſſeſſion of his 
goods eight days. The defendant juſtifies under a diſtreſs 
for rent. But by the court; The defendant ought to have 
removed the goods at the five days end ; and for the other 
three he is a treſpaſſer, and there is no juſtification, Str. 
717. 

The conſtable of the hundred, pariſh, or place, where ſuch 
diſtreſs fall be taken] T. 7 V. Walter and Rumbald. The 
tenement whereupon the diſtreſs was made, lay part in the 
hundred of Xinaſſey in Miliſpire, and part in the hundred 
of Andover in the county of Sauthampton; and part of the 
diſtreſs was taken in Kinaſley, and part in Andover z and all 
impounded together in the hundred of Xinaſiey; and the 
conſtable of Kina/ley adminiſtred the oath to the appraiſers 
for the whole, in the preſence of the conſtable of Andover. 
It was objected, that the goods which were taken in An- 

der ought to have been impounded, appraiſed, and ſold 
in Andover ; and that the conſtable of Andover, tho? pre- 
ſent in Kinaſſey when the appraiſement was made, had no 
juriſdiction there, ſo that the whole was done ſolely by the 
conſtable of Xinaſſey, which therefore as to the goods taken 
in Andover was void. But by the court; the chaſing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs; and the party, ſince it was for one in- 
tire cauſe, cannot ſever the diſtreſs, but ought to chaſe them 
all together, and impound them in one pound. L. Raym. 5 3. 


By the 1 2 P. & M. c. 12. no perſon ſhall take for | 
keeping in pound, or impounding any diſtreſs, above 44. 


for 


* 


* 
I ; 
. 
K 
* . 1 * 
of As) 
2 


cove 
diſc 
of ar 
he 1} 
law, 
coſts 
ſhall 
coſts 
ceaſe 


. 
ſhall 
wilfu 
ſuch 
given 
the t 
value 
COurt 

Bu 
evil; 
ted io. 
is Ove 


_ 
. 5 


Diſtrels. 


for any one whole diſtreſs: and where leſs hath been uſed, 
there to take leſs; on pain of 51. to the party grieved, be- 
ſides what he ſhall take above 4d. /. 2. 


XI. Irregularity in the proceedings. 


Where any diſtreſs ſhall be made, for any kind of rent 
juſtly due, and any irregularity ſhall be afterwards done by 
the party diſtraining, or his agent; the diſtreſs ſhall not be 
deemed unlawful, nor the diſtrainer a treſpaſier al initio, 
but the party aggrieved may recover ſatisfaction for the 
ſpecial damage, in an action of treſpaſs or on the caſe ; 
and if he recover, he ſhall have full coſts. II G. 2. c. 19. 

19. 
. Bur no tenant ſhall recover on ſuch action, if tender of 
amends hath been made before the action brought, /. 20. 


XII. Landlord re-entring on non payment. 


In caſe where half a year's rent ſhall: be in arrear, 
and the landlord or leſſor hath right by law to re-enter for 
non-payment thereof; he may, without any formal demand 
or re-entry, ſerve a declaration in ejectment ; and on re- 
covering judgment and execution, ſhall hold the premiſſes 
diſcharged from the leaſe, But this not to bar the right 
of any mortgagee. And if the defendant files a bill in equity, 
he ſhall not have an injunction againſt the proceedings at 
law, unleſs he ſhall bring the arrears into court, and alſo the 
coſts taxed in the ſaid ſuit, Provided, that if the tenant 
ſhall before the trial in ejectment, pay all the arrears and 
coſts, the proceedings on the ejectment ſhall thenceforth 
ceaſe. 4 G. 2. . 28, f. 25 


XIII. Caſe of tenont holding over. 


[rregulatity. 


Re-entring, 


I. If any tenant for life or years, or other perſon who Holding over 


ſhall come into. poſſeſſion by, from, or under him, ſhall 
wilfully hold over any lands, after the determination of 
ſuch term, and after demand made, and notice in writing 
given for delivering the poſſeſſion thereof; he ſhall, for 
the time that he ſhall ſo hold over, pay double the yearly 
value thereof, to be recovered by action of debt, in any 
court of record. 4 C. 2. c. 28. / 1. 

But this remedy ſeemeth not altogether adequate to the 
evil; for three reaſons. 1. Becauſe ſuch action is certainly 
tedious and expenſive, 2. It is uncertain, when the action 
is over, whether the tenant will be able to pay. 3. What 
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Diſtreſs. 
is chiefly wanted, namely, putting the landlord into poſ- 
ſeſſion, is not obtained by ſuch action, but for that he ſhall 
be ſtill to ſeek, A more ſhort and eaſy method of ouſting 
the tenant of his poſſeſſion, ſeemeth more eligible in the 
like caſes. 

2. If any tenant (hall give notice of his intention to quit 
the premiſſes, at a time mentioned in ſuch notice, and ſhall 
not accordingly deliver up the poſſeſſion thereof at the time; 
he ſhall from thenceforth pay double rent, to be recovered 
in like manner as the ſingle rent. 11 C. 2. c. 19. / 18. 

This clauſe alſo proceedeth upon a ſuppoſition, which 
perhaps may not be true, namely, that the tenant is a man 
of ſubſtance. It is more likely, that if he were able to live 
clſewhere, he would not chuſe to hold over under ſuch 
circumſtances, nor perhaps would the landlord want to be 
rid of him. The putting him out of poſſeſſion, by ſome 
expeditious and eaſy method, ſeemeth the more adequate 
remedy in this cafe alſo, in like manner as is provided in 
the caſe where the tenant deſerteth the premiſſes, as here- 
after followeth, 


AV. Aittorning to ſtrangers. 


Whereas the poſſeſſion of eſtates is rendered precarious, 
by tenants attorning to ſtrangers ; it is enacted, that all 
ſuch attornments ſhall be void; unleſs the fame be made 
purſuant to ſome judgment at law or decree in equity, cr 
be with the conſent of the landlord, or be to a mortgagee 
after the mortgage is become forfeited. 11 G. 2. c. 19. 

. IT. 
/ And tenants to whom any declaration in ejectment ſhall 
be delivered, ſhall forthwith give notice thereof to the land- 
lord; on pain of forfeiting to him three years value of the 
rent: and the landlord may make himſelf defendant by join- 
ing with the tenant, or may appear by himſelf, /. 12, 13. 


AT. Deſerting the premiſſes. 


If any tenant at rack rent, or where the rent reſerved 
ſhall be full three fourths of the yearly value of the demiſed 
premiſſes, who ſhall be in arrear for one year's rent, ſhall 
deſert the premiſſes, and leave the ſame uncultivated or 
unoccupied,. ſo as no ſufficient diſtreſs can be had; two ju- 
ſtices (having no intereſt in the premiſſes) may, at the re- 
queſt of the landlord, go upon and view the ſame, and 
affix on the moſt notorious part of the premiſles, notice (N) 
in writing, what day (at the diſtance of 14 days at the _ 
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Diſtreſs; 


they will return to take a ſecond view; and if on ſuch ſe- 
cond view, the tenant ſhall not appear and pay the rent, 
or there ſhall not be ſufficient diſtreſs on the premiſſes, then 
the juſtices may put the landlord into poſſeſſion, and the 
leaſe as to ſuch demiſe ſhall from thence be void, 11G, 2. 
„„ 

But the tenant may appeal to the next juſtice or juſtices 
of aſſize; who may award coſts to either party. /. 17. 

And the juſtices in this, and all other the like caſes, 
ought to make a record (O) of the whole proceedings, to be 
produced afterwards in caſe of an action brought againſt 
the landlord by ſuch tenant. For the juſtices are not to 
carry witneſſes with them about the country, to teſtify 
what they ſhall act as judges of record; nor doth it ſeem 
requiſite, that they ſhould go and teſtify in a court upon 
their oaths, what they ſhall have acted in ſuch caſes ; but 
to make a record in writing under their hands and ſeals, 
of all that hath been done: which record being produced 
in court, ſeemeth to be the proper evidence in all ſuch caſes, 
for that the law repoſeth an intire confidence therein, and 
it ſha]! not be gainſaid ; otherwiſe there would be no end 
of things, 
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AVI. Reut in caſe of an execution. 


No goods being on any meſſuage, lands, or tenements, Execution, 
leaſed for life, term of years, at will, or otherwiſe, ſhall be 
liable to'be taken by execution, unleſs the party, at whoſe b 
ſuit the execution is ſued out, Hall before the removal of i 
ſuch goods from off the premiſſes, pay to the landlord or his il! 
bailiff all ſuch rent as ſhall be then due for the premiſſes, | 
provided that it amount not to more than one year's rent; 
and if the ſaid arrears ſhall exceed one year's rent, then the 


party paying ſuch landlord one year's rent, may proceed te 
execute his judgment. 8 Ann. c. 14. J. 1. 8 1 
Fl; 

; FN 

AVIT. Rent on the death of tenant for life. | 


Whereas where any leſſor or landlord, having only an Tenant fo? lite | 
eftate for life, in the lands, tenements or hereditaments dying. | 
demiſed, happens to die before or on the day on which any | 
rent is reſerved or made payable, ſuch rent or any part 
thereof is not by law recoverable by the executors or ad- 
miniſtrators of ſuch leſſor or landlord ; nor is the perſon in 
reverſion intitled thereto, other than for the uſe and occu- 
pation from the death of the tenant for life; of which, ad- 
vantage hath often been taken by the under tenants, who 
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396 Diſtreſs, 


thereby avoid paying any thing for the ſame: for remedy | as h 
thereof, where any tenant for life ſhall happen to die be- eſtat 
fore or on the day, on which any rent was reſerved or | N 
made payable, upon any demiſe or leaſe of any lands, tene- the 
ments or hereditaments, which determined on the death of | rent 
ſuch tenant for life, the executors or adminiſtrators of ſuch part 
tenant for life may, in an action on the caſe, recover of | ViCes 
ſuch under tenant, if ſuch tenant for life die on the day on men 
which the ſame was made payable the whole, or if before IS IC 
ſuch day then a proportion, of ſuch rent, according to the- 
time ſuch tenant for life lived, of the laſt year, or quarter | 7 
of a year, or other time in which the ſaid rent was grow- | 
ing due. 11 G. 2. c. 19. / 15, | B 
caſes 
III. Rent how far recoverable by executors or ad- | rene 
miniſtrators. _ 
Rent recoverable By the 32 H. 8. c. 37. Foraſmuch as by the order of the | gran 
by executors or common law, the executors or adminiſtrators of tenants and 
adminiſtrators. : | 
in fee ſimple, fee tail, and for term of life, of rents ſer- 2 
vices, rent charges, rents ſecks, and fee farms, have no be no 
remedy to recover ſuch arrearages of the ſaid rents or fee pena, 
farms as were due to their teſtators in their lives, nor yet agel. 
the heirs of ſuch teſtator, nor any perſon having the rever- arfer, 
ſion of his eſtate after his deceaſe, may diſtrain or have ac- 4 
tion to levy the ſame ; it is enacted, that the executors and the 7 
adminiftrators of every ſuch perſon to whom any ſuch rent Are 
or fee farm ſhall be due and not paid at the time of his death, (if a 
may have an action of debt for the ſame, againſt the tenant Om 
who ought to have paid the ſame, or againſt his executors 70 th 
and adminiſtrators; or may diſtrain upon the premiſſes, ſo ay 
long as they continue in the poſſeſſion of ſuch tenant in de- Perſo 
meſn who ought immediately to have paid the ſame to the to be 
teſtator in his life, or of any other perſon claiming the ſame 5 
only from or by ſuch tenant by purchaſe, gift, or de- diſtr, 
ſcent. / 1. | by th 
In like manner the huſband may have aQion, or diftrain W. 
for arrears due in the life time and in the right of his 7 
wife. /. 3. Powe 
'And if any perſon ſhall have any rents or fee farms for "OY 
the life of any other perſon, which ſhall be behind and un- be tl 
paid at the death of ſuch other perſon ; he, his executors ward 
or adminiſtrators, may have action of debt, againſt the te- hed, 
nant in demeſn that ought to have paid the ſame when it judge 


was firſt due, his executors and adminiſtrators, or may di- 
ſtrain for the ſame upon the premiſſes, in ſuch like minner 
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Diltrefs. 


as he might have done, if the perſon by whoſe death the 
eſtate was determined had been in full life. /. 4. 

Note, ſee farm is, when the lord, upon the creation of 
the tenancy, reſerves to himſelf and his heirs, either the 
rent for which it was before let to farm, or at leaſt a fourth 
part of the value; without homage, fealty, or other ſer- 
vices, beyond what are eſpecially comprized in the feoff- 
ment: and it is called a fee farm rent, becauſe a farm rent. 
is reſerved upon a grant in fee. 2 Inſt. 44. | 


XIX. Of diſtreſs by warrant of juſtices of the peace. 


By the 27 G. 2. c. 20. It is enacted as follows: In all 
caſes where any juſtice of the peace is or ſhall be required or im- 
powered by any act of parliament, to ifſue a warrant of diſtreſs, 
for the levying of any penalty inflicted, or any ſum of meney 
directed to be paid by ſuch act; it ſhall be lawful for the juſtice 
granting ſuch warrant, therein to order and diref? the goods 
and chattels ſa to be diftrained, to be fold and diſpoſed of, within 
a certain time to be limited in ſuch warrant, ſo as ſuch time 
be not leſs than four days, nor more than eight days, unleſs the 
penalty or ſum of money for which ſuch diſtreſs ſhall be made, 
together with the reaſonable charges ef taking and keeping ſuch 
diſtreſs, be ſooner paid. 

And the officer making ſuch diſtreſs, ſhall and may deduct 
the reaſonable charges of taking, keeping, and ſelling ſuch di- 
flreſs, out of the money ariſing by ſuch ſale ; and the overplus 
(if any) after ſuch charges, and alſo the ſaid penalty or ſum of 
money, ſhall be ſatisfied and paid, fhall be returned on demand, 
zo the owner of the goods fo diſtrained: and the officer execu- 
ting . ſuch warrant, if required, ſhall ſhew the ſame to the 
perſon whoſe goeds are diftrained, and ſhall ſuffer a copy thereof 
to be taken, 

But this ſhall nat extend, to alter any proviſions relating 15 
diſtreſſes to be made fer the payment of tithes and church rates 
by the people called quakers, contained in the acts of the 7 & & 
W, e. 3 and. the 1 G. it, 2 


Officer may deduct the reaſonable charges] But here is no 
power given to the juſtices, to aſcertain ſuch charges, there- 
fore it ſeemeth, that the officer executing the warrant ſhall 
be the ſole judge thereof in the firſt inſtance, and after- 
wards, if the owner of the goods diftrained ſhall be diflatiſ- 
hed, the reaſonableneſs thereof ſhall be determined by a 
judge and jury upon an action brought. 


But 
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Diſtreſs. 
But by ſpecial ſtatutes, this power of aſcertaining the 


charges of diſtreſs and ſale, is ſometimes given to the juſ- 
tices, as is ſet forth in this book under the reſpective titles. 


Tithes and church rates by the people called quakers] The 
aboveſaid ſtatutes of the 7 & 8 . c. 34. and 1 C. f. 2. 
c. 6. relate not only to tit hes and church rates (by which laft 
ſeemeth only to be underſtood the churchwardens rate for 
the repair and other uſes of the church), but alſo to any 
cuſtomary or other rights, dues, or payments, belonging to 
any church or chapel, which of right by law and cuſtom 
ought to be paid for the ſtipend or maintenance of any mi- 
niſter or curate officiating in any church or chapel. There- 
fore for any thing that appears from the words of this {ta- 
tute, unleſs it be in the caſe of fithes or church rates, the 
juſtices may order the diſtreſs for thoſe other dues and pay- 
ments to be detained for a certain time, and the officer ma 
deduct the charges not only of diſtraining, but alſo of keep- 
ing and ſelling the diſtreſs ; whereas by thoſe former acts 
abovementioned, the officer was only allowed to deduct the 
neceſſary charges of diſtraining, 


THE eight precedents next following, drawn and com- 
municated to the author by a gentleman of great learning 
and judgment, acting in the commiſſion of the peace, are 
(by his permiſſion) inſerted, not only as uſeful in this place, 
but as excellent patterns for our imitation in all other like 


Caſes, 


A. Complaint to be exhibited in writing before two 
Juſtices, in the caſe of goods clandeſtincly re- 
moved; on the 11 G. 2. c. 19. 


Weſtmorland. DE it remembred, that this 
A. I. / 


day of 
complaineth, that 


A. O. of hath fraudulently and clandeſiinely removed 
and conveyed away certain goods and chattels of: not ex- 
ceeding the value of 501, from at to prevent 


. from diſtraining the ſaid goods and chattels for arrears 
ef rent due io the ſaid for the faid And that 
B. O. of: yeoman, and C. O. of yeoman, wil- 
Fully and knowingly aided and aſſiſted the ſaid A. O. in ſo 
fraudulently and clandeflinely removing and conveying away ths 
ſaid goods and chattels, and in concealing the ſame, 
Exhibited at—the——day of 
before us juſtices of the peace 
of reſiding near——-pygt being 
intereſted 1. 


A. I. 


B. Warrant 
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B. Warrant thereupon to ſummon the parties con- 
cerned, 


Weſtmorland. ; To the conſtable of &c. 


W HERE As a complaint in writing hath been this — 
day 0 exhibited at before us 

Juſtices of tha peace of: reſiding near not being 

intereſted in by A. I. of——gentleman, ſetting forth 

that A. O. of yeoman, hath fraudulently and clandeſ- 

tinely removed and conveyed away certain goods and chattels 

77 not exceeding the value of 501. from to pre- 


vent from diſtraining the aid goods and chattels, for 
arrears of rent due to the ſaid for the ſaid———— 4nd 
that B. O. of: yeoman, and C. O. of ———yeoman, 
wilfully and knowingly aided and affiſted the ſaid———in ſo 


fraudulently and clandeſlinely removing and conveying away the 
ſaid goods and chattels, aud in concealing the ſame ; Theſe are 
therefore to command you, and each and every of you, forth- 
with to ſummon the ſaid A. O. B. O. and C. O. to appear 
before us at on the e—day ef —at the hour of 


to anſwer the matter of the ſaid complaint. Given un- 
der our hands and ſeals at the day of: 


C. Order of two juſtices thereupen. 


1 The order and adjudication of————and 
g ; 7 juſtices of the peace of 


— 


yeoman, hath been duly 


1 A. O. of 


charged before us — and Juſtices of the 
peace of ——— reſiding near not being intereſted in 


— with having fraudulently and clandeſtinely removed 
and conveyed away certain goods and chattels of ——not ex- 
ceeding the value of 501, from to prevent the ſaid 
— from diſtraining the ſaid goods and chattels, for ar- 
rears of rent due to the ſaid for the ſfaid—————; And 
whereas B. O. of: yeoman, and C. O. of yea man, 
have been alſo duly charged before us, with having wilfully and 
knowingly aided and aſſiſted the ſaid in fo fraudulently 
and clandeſlincly removing and conveying away the ſaid goods 
and chattels, and in concealing the ſame; And we the ſaid 
Juſtices having ſummoned the parties concerned, and examined 
the fact, and all proper witneſſes, upon cath, [or in caſe of a 
quaker, upon affirmation required by lau,] Aud it appearing 
ard 
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400 Diſtrels. 
and being fully proved before us, that the ſaid A. O. did ſo f the 
fraudulently and clandęſtinely remove and convey away, as ö 3 
aforeſaid, being of the value of: and the goods and chat- | Fg? 
tels of the ſaid » And it alſo appearing and being fully F oy 
proved before us, that the ſaid B. O. and C. O. wilfully and Y _— 


knowingly aided and aſſiſted the ſaid A. O. in ſo removing and 3 ing / 
conveying away, as aforeſuid, the ſaid and in concealing : 
the fame : Mie the faid juſtices do therefore this day of ; —_ 
determine and adjudge that the ſaid A. O. B. O. and 3 | 
C. O. are guilty of the effences, with which they the ſaid 0 

A. O. B. O. and C. O. are charged as aforefaid, and they x 

are convicted thereof; And we do hereby order and adjudge | E, 
them the ſaid A. O. B. O. and C. O. to pay the fum of —— ; 

being double the value of the ſaid goods and chattels, to — 


er flo his bailiff, ſervant, or agent, on or before the day of | Weſt, 
Given under our hands and ſeals at 2 

day 0 . |” Peat, 

| | Not kn, 

D. Warrant of diſtreſs, in caſe the offenders, ha- 434 — 

ving notice, refuſe or neglect to pay, pur- 1 ale w 

ſuant to the preceding order. 11 G. 2. c. 19. 1 

| 4 Given 


25 Se. 2. . 0. 


Veſtmorland, 3 To the conſtable of &c. F. C 


W HER EAS A, O. ef —— yeoman, B. O. of —— | 
yeoman, and C. O. of yeoman, were by an or- Weſtn 


der dated the day of under the hands and ſcals if 
: FA A . P; : By h E di; A . 
2s an juſtices of the peace of. reſiding nca: | 
not being intereſted in ordered to pay the ſum o to 
er his bailiff, ſervant, or agent, en or before the 5 
| day of —— being double the value of certain goods and chat- Bands a 
tels of the ſaic which the ſaid A. O. was before us dul * reſiding 
convicted of having fraudulently and clandeſtinely removed and 5750 pay th 
conveyed away from to prevent the ſaid from * an agent 
diſiraining the ſaid goods and chattels for arrears of rent du S Zhe vali 
es the jaid fer the ſaid and which the ſaid B. O. | which 2. 
nd C. O. were alſo duly convicted before us, of having wil- | fraudule 
fully and knowingly aided and affifled the ſaid A. O. in % 1 
fraudulently and clandęſtinely removing and conveying away, goods ang 
and in concealing the ſame; And whereas the ſaid A. O. B. O. Fer the ſa 
and C. O. having notice of our ſaid order, have refufed or | ere alſo 
neglected to pay, and have not paid, the ſaid ſum of —— inęgh aid. 
pier ſaa at thtreumto, and the ſame hath been fully proved before clandiſtin 
us, Theje are therefore to command you, and cach and every I the ſame 
| : of you, is levy te faid fum-of by diſtreſs and ſale of Laing n 
5 the Vor. 
5 
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Diſtreſs; 


whe goods and thattels of the ſaid A. O. B. O. and C. O. 
and ꝛbe do hereby order and direct the goods and chattels ſo to 
be diſtrained, to be fold and difpoſed of, within days 


0 
tmleſs the ſaid ſum of: for: which ſuch diſtreſs ſhall be 
made, together with the reaſonable charges of taking and keep- 
ing ſuch diftreſs, ſhall be ſooner paid: And you are alſo hereby 
commanded to certify ta us, what you ſhall do by virtue of this 
our. warrant, Given under our hands and ſeals at —— the 


day of « b 


E. The conſtable's return thereupon of the want of 
diſtreſs. 


Weſtmorland, 1 —— conſtable of = do hereby cer- 

9 tify———=and Juſtices of the 
peace of - that I have made diligent ſearch for, but &o 
not know of, nor can find, any goods and chattels of- 
and and er of any of them, by diftreſs and 
ſale whereof I may leuy the ſum of ——purſuant to theit 
warrant for. that purpoſe dated the ————day of — p 
Given under my hand this——day of —. 


F. Commitment thereupon: to the houſe of cor- 
rection. 


To the conſtable of &c. and alſo 
Weſtmorland, 3 to the keeper of the houſe of correction 


——k—ͤ— 


HERE AS and — 24 — ere by 
an order dated the — under the 
hands and ſeals if us Juſtices of the peace f 
reſiding near not being intereſted in ordered 
to pay the ſum of to to his bailiſt, ſervant, 
or agent, on or before the — day of being double 
the value of certain goods and chattels f the ſaid 
which the faid————vas before us duly convicted of having 
fraudulently and clandeſtinely removed and conveyed away from. 
to prevent the ſaid ———from diſtraining the ſaid” 
goods and chattels, for arrears of rent due to the ſaid 
for the ſaid And which the ſaid and 
were alſo duly convifted before us of having wilfully and knoto- 
mngly aided and aſſiſted the ſaid in ſo fraudulently and 
cland:ftinely removing and conveying away, and in concealing 
the ſame ; And whereas the ſaid and and. 
having notice of our ſaid _—_ have refuſed er neglected to 
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pay, and have not paid, the faid ſum ef. purſuant there 
unto, and the ſame hath been duly proved before us; And 
wher eas it appears to us, oy the return of: conſtable of 
— dated the day of- that he hath made 
diligent ſearch for, but doth not know of, nor can find, any 
goods and chattels of the ſaid and GU — 
or any of them, by d. el and ſale whereof ive ſard ſum 
of- . be levied, fu ſuant to our warrant duly 
made and iſſued for the levying the ſaid ſum e- by 
diſtreſs and ſale of the goods and chattels of the ſaid — 
au- an * Thefe are therefore to command yen 
the ſaid diols u of — Se. and each and every of you, 
40 appi chend the ſai and and and 

onvey them to the ſaid houſe of cort ection at- aforeſaid, 


and d. 1: ver them there to the ſaid keeper of the ſaid houſe of ; 


chrrectmien; And theſe are alſo to command you the ſaid keeber 

of the laid houſe of correction, to receive them the fad 

and and into the ſaid houſe of corr ection, and 

there keep them to hard labour, without bail or mainprize, for 

the ſpace of fix months, unleſs the ſaid ſum of: ſo or- 

dered ta be paid as aforeſaid, ſhall be ſooner ſatisfied. Given 
under eur hands and feals at the day . 


G. Form of a complaint and oath to be made be- 
fore a juſtice, in caſe of a dwelling houſe, where 
goods 15 chattels are fraudulen: ly and clandeſ- 


tincly removed and conveyed away, and ſecured, . 


fo as to prevent them from being taken and feized 
as a diſtreſs for arrears of rent. 


Weſtmorland. E it remembred, that this—————day of 
. 77 yeaman, com- 
plaineth and maketh oath, that certain goods and chattels if 
A. O. ef yeoman, have been fraudulently and clan- 
deſlinely conveyed and carried away from by the ſaid 
A. O. his ſervant or ſervants, agent or agents, er other perſon 
or perſons, aiding or aſſiſting therein, to prevent from 
diſtraining the jaid goods and «hattels for. arrears of rent due 
to the ſaid for the ſaid 3 And that the ſaid 
gods and chattels are put, placed, or ke pt, in the houſe, barn, 
table outbouſe, yard, cloſe or other place of —— at - 


beked up, faſt now, or otherwiſe ſecur ed, fo. as to prevent the 
A goods and ch attel from being laden and ſeized as a. dij- 
treſi for arrears of rent; And ihat the aid A. I. hath a 
6a/onavle £4 und {3 label, 4 d doth ſuſpert, that the faia 
| goods 
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8 Diſtreſs, 
| goods and chattels are in the dibelling houſe of the ſaid . 
| at 


A, I. 
Taken and ſworn at 


day of before 


the 


H. Warrant upon the preceding complaint and { 
oath, 


To the conſtable; headborough, borſhol- 
Weſtmorland. 3 der, or other peace officer of — and | 
to each and every of them, | 


HEREAS A. I. of yeoman, hath this 
day of exhibited his complaint and made oath, 
before — juſtice of the peace of that certain goods 
and chattels of A. O. of yeeman, have been fraudu- 
lently and clandeſtinely conveyed and carried away from 
by the ſaid A. O. his ſervant or ſervants, agent or agents, or 
other perſon or perſons aiding or aſſiſting therein, to prevent 
from diſtraining the ſaid gards and chattels for ar- 
rears of rent due to the ſaid for the ſaid ; 
And that the faid goods and ohattels are put, placed „ er kept | 
in the houſe, barn, able, cuthouſe, yard, cloſe, or other place 
of a lacked up, faſtened, or dtherwiſc ſecured, 
fo as to prevent the ſaid goods and chattels from being taken 
and ſeized as a diſireſs for arrears f rent; And that the 
ſaid A. I. hath a reaſonable ground 10 ſaſpee?, and deth ſaſ- 
pert, that the ſaid g . and chattels are in the d:velling houſe 
0 — 4 — Theſe are therefore to cammand you, 
: . and each and every of you, to ard dnd 45A is eu- 
: : ard, bailiff receiver, or other perſon or perſons i- mpowered FI 
f take and feize,” as a diſtreſs for rent, the ſaid goods and chats 
. tels, in the day time, to break open, and enter into the ſaid 
1 awelling houſe, barn, ſtable, outhouſe, yard, cloſe, or other: 
K place of the ſaid — at an to take and ſei ze the 
8 | faid gords and chattels for the faid arrears of rent, according 
L to law. Given under my hand and ſeal at 10e — day 
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I. The form of the inventory of the goods dify 
ba | trained may be this. . 


a | A N inventory of the ſeveral goed and chattels, diſtraincd 


by us whoſe names are underwritten, the da e 
5 | iu the year m the houſes, outhouſes, and lands, 0 
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er boundt arrear of rent due to him the fait 


A. L. 
In the dwelling houſe : 
One table, 
Six chairs, Cc. 
In the caw houſe : 
Six cows, 
Two calves, c. 


; © Notice. 
A. T. 


AK E notice, that by the authority and on the behalf cf 
your landlord A. L. I have this day o in the year 
F our lord diſtrained the ſeveral goods and chattels ſpecified 
in the ſchedule hereunto annexed, in your houſes, outhouſes, and 
grounds, at or ——pounds arrear of rent due to him the 
faid A. L. And if you ſhall not pay the ſaid rent ſo due and 
in arrear as aforeſaid, or repleuy the ſaid goods and chattels, 
7 ſhall after the expiration of fue days from the date hereof, 
cauſe the ſaid goods and chattels ta be appraiſed and ſold, ac- 
cording to the ſtatute in that caſe made and provided, Giver 
under my hand the day and year firſt above written, 2 


Witneſs that @ copy hereof was 
this day delzvered to the ſaid A. F. 
(Or, left at the chief manſon houſe 


of the jaid A. T.) 
A. W. 


L. Appraiſers oath. 
OU and each of you ſhall well and truly appraiſe the 


goods and chattels mentioned in this inventory, according 


ta the beſt of your underſtandings : So help you god, 


M. Form of the appraiſement. 


* E appraiſement may be in the form of the inven- 
tory, ſpecifying the particulars, and their reſpective 
valuations: And then add at the end, 

Appraiſed by us, this 4a 1 


BP, rann aprons 


in the year ——— 
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N. Notice to be affixed on the premiſſes being 
: deſerted. 


Abraham Sutcliffe, 


FAKE motice, that upon the complaint of Eleanor Aſh- 
ton of Underley in the county of Weſtmorland, we- 

410, made unto us John Moore, efquire, end Richard Burn, 
clerk, two of his majeſty's juſtices of the peace for the ſaid 
county, that you the ſaid Abraham Sutclifte have deſerted the 
vieſſuage and tenement called — conſiſting of tus 
ate, lying, and being at Underley aforeſaid, in the county 
aforeſaid, unto you demiſed at rack rent by ber the faid Eleanor 
Aſhton, and that there is in arrear and due from you the 


ſaid A. S. unto her the ſaid E. A. one whale year's rent far 


the ſaid demiſſed premiſes, and that you have left the ſaid pre- 
miſſes uncultivated and xnoccupied, ſo that no ſufficient diſtreſs 
can be had, to countervail the ſaid arrears of rent; we the 
faid juſtices (having ns intereſt, nor either of us having any 
intereſt, in the ſaid demiſed premiſſes) on the ſaid complaint 
as afereſaid, and at the requeſt of her the ſaid E. A. have 
this day come upon and viewed the ſaid demiſed prenuſſes, and 
do find the ſaid complaint to be true; and on the 28th day of 
this preſent month of February we will return to take a ſecond 
view thereof, and if upon ſuch ſecond view, you, or ſome per- 
fon on your behalf, ſpall not appear and pay the ſaid rent in ar- 
rear, or there ſhall not be ſufficient diftreſs an the ſaid pre- 
miſſes, then we the ſaid juſtices will put her the ſaid E. A. 
into the poſſeſſion of the ſaid demiſed premiſſes, according to the 
form of the flatute in ſuch caſe made and provided. In wit- 
neſs whereof we have hereunto ſet our hands and ſeals, and 
have cauſed this notice to be affixed on the out door of the man- 
fron houſe, the ſame being the moſt notorious part of the ſaid pre- 
miſſes, this fourth day of February in the 27th year of the 
reign of our ſovereign lord George the ſecond of Great Britain, 
France, and Ireland, king, 


O. Record of putting the landlord into poſ- 
ſeſſion. 


Weſtmorland. DE it remembred, that on the fourth day 
of February in the 27th year of the reign 

of our ſovereign lord George the ſecond of Great Britain, 
France, and Ireland, #ing, defender of the faith, and jo 
ferth, at Underley in the ſaid county, Eleanor Aſhton of 
Dd 3 Underley 
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Underley aforeſaid, in the county aforeſaid, widow, complains 
ed uato us Joh: Moore, eſquire, and Richard Burn, clerg, 
two of the Justi ces of car ſaid lerd the King, aſſigned to beet 
the peace Wi: 3 n the ſaid county, and alſo to hear and deter- 
mine divers felanics, treſpaſſes, and other miſdemeanors in the 
aid cs _ Com e der That ſhe the ſaid Eleanor Aſhton did 
demiſe at rack rent unto Abraham Sutcliffe of — yes- 
man, the meſſuage and tenement called — conſiſting of 
— -Sttuate, lying, and being at Underley afore, aid, iu 
the county aforeſaid ; and that on the ſaid four th day 5d re 
bruary in the year aforeſaid, there was in arrear and dae 
unto her the ſaid E. A. from pim the fard A. S. tenant of the 
faid demiſed premiſſes, one whole Jear 's rent the reof and 
that he the ſaid A. S. had deſerted the faid demijed pre- 
miſſes, and left the ſame uncu!tivated | and unoccupied, fo as 
m9 ſuffici ent diſtreſs could be had 10 Cai: ntervail the ſaid ar- 
rears of rent : whereupin the ſaid E. A. then and 8 2 
wit, on the ſaid fourth day of F ebruary in the year aforeſaid, 
at Underley aforeſaid, in the county aforeſaid, requefled of 
us fo as aforeſaid being juſtices, to her in this behalf that a 
due remedy "ns be provided, according to the form of the 
Patute in that caſe made, Mich complaint and requeſt by 
'us the aforeſaid juſtices beiug heard, we th efaid John Moore, 
eſquire, and Richard Burn, clerk, juſtices aforeſaid (having 
no intereſt, nor either of us havine any intereſt, in the ſaid 
demiſed premiſſes) on the ſaid fourth day of February in the 
yer a prefard, at ny afor efaid, in the county aforeſaid, 
ard perſonally go upon an veto the faid einiſed prem: Hes, and 
then and there 2 our own proper view did find the ſaid 
complaint to be true, and did then and there affix on the maſt 
no! ien part of the ſaid demiſed premiſſes, to wit, upon the 
ent door 2 be manſion houſe 6 wr efaid, a notice in writing un- 
der our hands bd ſeals, that we the ſa: d juſtices, on the 
28t» day of the ſame month 7 February in the year afor eſaid, 
20d return to take a ſec and view thereof. Upon wh ich ſaid 
28tn day of February in the 27th year afor eſaid of our ſaid 
Fevereign lord, we the fard Jt Alice do now return, come up- 
n, aud take a ſecond view of the premiſſes afere a3; and 
there upon our * proper wiew do find, that he the ſaid 
Abraham Sutcliſte e auth not appear, u ere GN" } her fon G71 his be- 
Balf doth ap »pear, ana | pay the ſaid r ent in arren: | id 2 Z 
there is us ſufficient diſtreſs upon the premiſſcs e 
gen wn part iherecf, ts countervail the ſaid arrears of rent. 
Therefore we the ſaid Juftices, at Underley are aid, 15 the 
county * on tlc 28th day of February afor: faid in the 
ved αννE⁊¶ ui. „40 fiat 7 005 faid E! Cdhor Aſhton” into the p 
Jon of the ſaid demiſei pr emi , according to ihr ferm of the 
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Matute aforeſaid. In witneſs whereof, tus the ſaid juſtices, 
unto this record do ſet our ſeals, at Underley aforeſaid in 
the county aforeſaid, on the ſaid 28th day of Vebruary 2 
the 27th year aforeſaid of the reign of _ cur ſaid ſoverergn 
lord George the ſecond of Great Britain, France, and Ire- 
land, king, 
Diſtringas. See Pꝛocelſs. 
Divine Service. See Publick Nozſhip. 
Dogs. See Game. 
Dogs miſchievous. See Nuſante. 
Door breaking open. See Arxxeſt. 
Dower, See Forfeiture. 
Drover of cattle, See. Badger. 
Drunkenneſs, See Alehouſes. 
7 Duelling. See Yomirctde. 
Dyers, Sce ({Uooilen Panukacture. 
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Eggs. See Game. 
Egyptians. See Uagrants. 
Embracery. See Maintenance, 


Eſcape. 


" ; "HIS is to be underſtood of eſcapes in criminal cafes ; 


and not in civil caſes, as for debt, or the like. 


An eſcape is, where one that is arreſted gaineth his li- Eſcape, waat 


verty, before he is delivered by courſe of law. Terms de 
la ley. 

Eſcapes are of three kinds. 1. By a perſon who hath See 
the offender in his cuſtody ; this is p:operly called“ an the) 
eſcape. 2, Cauſed by a ſtranger ; this is commonly cala 
a reſcue. 3. By the party himſelf; either without force 
which is fimply an eſcape, or with force, which is f 
D d 4 
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breaking, Reſtous and'prijen breaking: are treated of under 
their reſpective titles; and this title treats only of eſcapes 
properly ſo called. Concerning which we will treat in thg 
following order: | 


J. Of eſcape by the party himſelf. 

II. Eſcape ſuffered by a private perſon. 

III. Eſcape ſuffered by an officer. 

IV. What is a voluntary, and what a negligent eſcape. 
J. Concerning the retaking of a perſon eſcaped, 
VI. Indiftment for an eſcape. 

VII. Trial and convittion for an eſcape. 

VIII. Puniſhment of an eſcape. 

IX, Aiding in attempting to eſcape. 


1. Of eſcape by the party himſelf. 


As all perſons are bound to ſubmit themſelves to the 


party himſelf, judgment of the law, and to be ready to be juſtified by it; 


190 by 2 pri- 
Jatc 2&3 un, 


whoever in any caſe refuſes to undergo that impriſonment 
which the law thinks fit to put upon him, and frees him- 
ſelf from it by any artifice, before ſuch time as he is de- 
livered by due courſe of law, is guilty of a high contempt, 
puniſhable with fine and impriſonment. 2 Haw. 122. 

But eſcape committed by the party himſelf, belongs more 
properly to the title Priſon breaking, 


I. Eſcape ſuffered by a private perſon, 


It ſeems to be a good general rule, that whereyer any 
perſon hath another lawfully in his cuſtody, whether upon 
an arreft made by himſelf or another, he is guilty of an 
eſcape, if he ſuffer him to go at large, before he hath diſ- 
charged himſelf of him, by delivering him over to ſome 
other who by law ought to have the cuſtody of him, 
2 Haw. 138. 

And the law is erally the fame, in relation to eſ- 
_—_ ſuffered by private perfons, as by officers, 2 Haw, 
338, 


JI. Eſeap 
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II. Eſcape ſuffered by an officer. ; 


1. In order to make it an eſcape, there muſt be an ac- Pfeape by an 
tual arreſt ; and therefore if an officer having a warrant officer. 
to arreſt a man, ſee him ſhut up in a houſe, and challenge There muſt be a 
him as his priſoner, but never actually have lim in his previous arreſt, 
cuſtody, and the party get free, the officer cannot de charged 
with an eſcape. 2 Flaw. 129. 
2. And as there muſt be an actual arreſt, ſuch arreſt And juſtisable, 
muſt be alſo juſtifiable; for if it be either for a ſuppoſed 
crime, where no ſuch crime was committed, and the party 
neither indicted nor appealed, or for ſuch a flight ſuſpicion 
of an actual crime, and by ſuch an irregular mittimus as 
will neither juſtiſy the arreſt nor impriſonment, the officer 
is not guilty of an eſcape, by ſuffering the priſoner to go | 
at large. 2 Haw. 129. | 
3. And as the impriſonment muſt be juſtifiable, fo it And for a crime 
mult be alſo for a criminal offence. 2 Ha. 129. nal offence. 
4. Alſo if a priſoner be acquitted, and detained only for And notdetained 
his fees, it will not be criminal to ſuffer him to eſcape, on far foes. 
tho? the judgment were, that he be diſcharged paying his fees, 
ſo that till they be paid, the firſt impriſonment continued 
lawful as before; for inaſmuch as he is detained, not as a 
criminal, but only as a debtor, his eſcape cannot be more 
criminal than that of any other debtor : Yet if a perſon 
convicted of a crime, be condemned to impriſonment for 
a certain time, and alſo till he pay his fees, and he eſcape 
after ſuch time is elapſed, without paying them, perhaps 
ſuch eſcape may be criminal, for that it was part of the {| 
puniſhment that the impriſonment be continued till the 
fees ſhould be paid ; but it ſeems, that this is to be intended | 
where the fees are due to others as well as to the gaoler, for 4 
otherwiſe the gaoler will be the only ſufferer by the eſcape, | 
and it will be hard to puniſh him for ſuffering an injury to g 
himſelf only, in the nonpayment of a debt in his power to 
releaſe. 2 Haw. 129, 130. 
5. Alſo, it is an eſcape in ſome caſes, to ſuffer a priſoner Too much I= 
to have greater liberty, than by the Jaw he ought to have; ty, ap eſcape, 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody. 2 Haw. 130. 
So if a gaoler, or other officer, ſhall licenſe his priſener 
to go abroad for a time, and to come again; this is an 
eſcape, becaufe the prifoner is found out of the bounds' of 
his priſon, tho? the priſoner return again, according as he 
Wall be preſcribed, Dili, 6. | 59. 
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Loting fight, an 6. If the gaoler ſo cloſely purſue the priſoner who flies be efcapct 
goth, Il from him, that he retakes him, without loſing ſight of fp into at 
him, the law looks on the priſoner ſo far in his power all { juſtice uf 
the time, as not to adjudge ſuch a flight to amount at al! c. 169. 
to an eſcape; but if the gaoler once loſe fight of the pri- b And it 
ſoner, and afterwards retake him, he ſeems in ſtrictneſs to who hail 
be guilty of an eſcape, And if he kill him in the purſuit, I retake hi 
he is in like manner guilty of an eſcape, tho” he never loſt any freſh 
fight of him, and could not otherwiſe take him, not only the priſon 
N the king loſes the benefit he might have had by the to be no 
: forfeiture on his attainder, but alſo becauſe the publick | from it. 
. Juſtice 1 is not ſo well ſatisfied by the killing him in ſuch an 5 3. An 
extrajudicial manner. 2 Haw, 130. : cuſs, an 
LE UQOILS 
IV. What is a voluntary, and what a negligent eſcape. Is 1 
Voluntary 1. Wherever an officer, who hath the cuſtody of a pri- ſoner, by 
_ vicape, what, ſoner, charged with and guilty of a capital offence, doth his power 
knowingly give him his liberty, with an intent to faye | puniſhab! 
him from his trial or execution, this is a voluntary eſcape. : Immediat 
2 Haw. 130. | himſcif fi 
Vegligent eſcape, » 2. A negligent eſcape is, when the party arreſted or im- g tho he ce 
what, priſoned doth eſcape againſt the will of him that arreſted OY COIN 
or impriſoned him, and is not freſhly purſued and taken | {hall appe 
again, before he hath loſt the ſight of him. Dalt. c. 159. | 
. If the conſtable or other officer, ſhall voluntarily ſuf- 
ſoner to kill fer a thief, being in his cuſtody to go into the water to | 
| Himſelf, . drown himſelf, this eſcape is felony in the conſtable, and It ſcen 
| the drowning is felony ia the thicf : Otherwiſe if the thief | whether | 
| ſhall ſuddenly without the aſſent of the conſtable, kill, 2 the priſon 
1 hang, or drown himſelf, this is but a negligent eſcape in $2 erime; 
as the conſtable. Dalt. c. 159. tary eſcaj 
5 5 . fiered ! 
Wo t Ps 
. V. Concerning the retaking of a perſon eſcaped. | | Lins 1 
i G 
j Let go volunta- I. If an officer hath arreſted a man by virtue of a war- Yao of ti 
_ be rant, and then taketh his promiſe that he will come . SS Sem el 
| s : and fo letteth him go; the officer cannot after arreſt or tak i 0 the 
| him again by force of his former warrant, for that this was 1335 
| by the. conſent of the officer: But if "au return, and put f : 
himſelf azain under the cuſtody of the officer, it ſeems that i 1 
it may be. probably argued, that the officer may lawfully \ - 
detain him, and bring * before the juſtice in purſuance | 3 15 = | If d 
of the wartant. Dat. c. 169, 1 Haw, 81. | 8 cal 
Freſh fair, 2. But if the party arreſted had eſcaped of his own . e 
wrong, without the conſent of the ofnñcer, now upon freſh : bra, 
| ſuit, the officer may take him again and again, ſo often as 1 
; 5 k 
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he efcapeth, altho' he were out of view, or that he ſhall 


* 
4 
3 
* 


fy into another town or county, and bring him before the 

juſtice upon whole warrant. he was firſt arreſted. Dall. | i 
c. 109. | | 
* And it is ſaid generally in ſome books, that an officer | 
* who hath negligently ſuffered a priſoner to eſcape, may : 


5 him wherever he finds him, without mentioning 
y freſh purſuit ; and indeed ſince the liberty gained by 
* priſoner is wholly owing to his own wrong, there ſcems 
to be no reaſon he ſhould take any manner of advantage 
from it. 2 Haw, 131, 132. 
3. And wherever a perſon is lawfully arreſted for any Breaking open 
cauſe, and afterwards eſcapes, and ſhelters him in an houſe, door do ictake, 
} ihe doors may be broke open to take him, on refuſal of ad- 
mittance. 2 Haw. 87. 5 
5 perhaps the better opinion, that wherever a pri- Retaking excu- 
fon ner, by the negligence of his keeper, gets ſo far out n not the 
his power, that the keeper loſes ſight of him, the KEeper | by 
puniſhable for the eſcape, notwith ſtanding he retook him 
immediately after: And it is clear, that he cannot excuſe 
himſelf from an eſcape, by killing a priſoner in the purſuit, 
| tho” he could not poſſibly retake him; but muſt in ſuch caſe 
be content to ſubmit to ſuch puniſhment, as his negligence 
{hall appear to deſerve. 2 Haw. 132. 


VI. Indiftment for an eſcape. 


It ſcems 2 that every indictment (A) for an eſcape, nan | 
: whether negligent or voluntary, muſt expreſly ſhew, that 
| the priſoner was actually in the defendant's cuſtody for ſuch | 
Ja crime; and that he went at large: And if for a volun- 
i þ tary eſcape, that the defendant felonioully and voluntarily 
E {{ftered N im to go at large; and mull ſet forth, not the fe- 
* iy in general, but the particular kind of felony : But it 
| ſe-ms qu cltionable, whether ſuch certainty, as to the na- 
t re of the crime, be neceſſary in an indictment for a ne- 
4 lig gent eſcape; Fig that it is not material in this caſe, whe- 


- cher the perſon who eſcaped were guilty or not. 2 Here. 
l | 233, 229. 
4 N VIL. Trial and 6onvition for an eſcape. 
. | 7. If the priſoner be of record in a court, and the gaoler Caoler not pro- 

being called, cannot give an account where he is, this is a ducing him, a | 
5 conviction of an eſcape but ſeems not a conviction of a tion. | 
, Voluntary efcape, unleſs the gaoler confeſſeth it: And the | 
A $ 240:cr may be fined in ſuch a caſe; but not convicted of 


telony, 


Felony to be 
tried before the 
olcape. 


Puniſhment of 
eſcape before 
arreſt, 


Of eſcape by a 
private perſon, 


ef a negligent 
lea pe. 


felony, without indictment or preſentment. 
603. 

2. And it ſeems to be clear, that a keeper who voluntz. 
rily ſuffers another to eſcape, who was in his cuſtody fo 
felony, cannot be arraigned for ſuch eſcape as for felony, 
until the principal be attainted, for that the felony of thi 
priſoner ſhall not be tried between the king and the keeper, 
becaufe the priſoner is a ſtranger thereunto; yet he may he 
indicted and tried for it as a miſprifton, before the attainde 
of the principal offender. 2 Haw. 135. 2 Inft. 591, 592, 


1 H. N. 59 


VIII. Puniſhment of an eſcape. 


1. If a felon eſcapes before arreſt, it is not puniſhable i, 

him as felony ; but for the flight he forfeits his goods when 
preſented. Hale's Pl. 111. 
2. If a private perfon arreſt a felon, and he eſcape hy 
force from him, the townſhip ſhall be amerced, but i 
ſeems 1t excuſeth the party, becauſe he cannot raiſe poye 
to aſſiſt him; but if a conſtable, or other officer, hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeen 
that a ſimple eſcape by the reſcue of the priſoner him, 
doth not wholly excuſe him, becauſe he may take ſufficient 
ſtrength to his aſſiſtance. 1 H. H. 601. 

3. Wherever a perſon is found guilty upon an indi. /1zn 
or preſentment of a negligent eſcape of a criminal aciualy 
in his cuſtody, he is puniſhable by fine and impriſonment, 
according to the quality of the offence. 2 Haw, 130, 13 
EX. 000, og. 

And it ſeems to be the better opinion, that a ſherift | 
as much liable to anſwer for a negligent eſcape ſuffered i; 
his bailiff, as if he had actually ſuffered it himfelf, and thi 
the court may charge either the ſheriff or bailiff for ſuc 
an eſcape; and if a deputy gaoler be not ſufficient to a. 
ſwer a negligent eſcape, his principal muſt anſwer for hin. 
2 Haw. 135. 

Note; Mr. Hawkins, altho' he is one of the moſt acc 
rate of all writers, yet hath inſerted in this place certai 
penalties for eſcapes, which were expired above 200 jeu 
before. 2 Haw. 137. 


If a priſoner for felony break the goal, this ſeems to i 
a negligent eſcape in the gaoler, becauſe there wanted e. 
ther that due ſtrength in the gaol, that ſhould have ſecure 
him, or that due vigilance in the gaoler or his officers d 
have prevented it ; and therefore it is lawful for the gaoit 


to hamper them with irons to prevent their eſcape ; -_ 
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E lcape. 


gaolers might not be puniſhed for this as a negligent eſcape, 
they would be careleſs either to ſecure their priſoners, or to 


1 H. H. 601. 


retake them that eſcape. 


4. It ſeems to be generally agreed, that a voluntary eſcape — _ 


ſuffered by an officer, amounts to the ſame kind of crime, 
and is puniſhable in the ſame degree, as the offence of which 
the party was guilty, and for which he was in cuſtody, 
whether it be treaſqn, felony, or treſpaſs. 2 Haw. 134. 

But yet a voluntary eſcape is no felony, if the act done 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 
the eſcape ; but the officer may be fined to the value of his 
goods. Dalt.. c. 159, 

Alſo, a voluntary eſcape ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, feems to be puniſh- 
able in the fame manner, as if be was never ſo rightfully 
intitled to ſuch cuſtody ; for that the crime is in both caſes 
of the ſame ill conſequence to the publick : and there ſeems 
to be no reaſon that a wrongful office ſhould have greater 
favour than a rightful, and that for na other reaſon but be- 
gauſe he is a wrongful one, 2 Haw. 134. | 

But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eſcape 
fuftered by his deputy ; far that no one ſhall ſuffer capitally 
for the crime of another. 2 Haw. 135. 

And therefore, altho' in all civil cauſes, the ſheriff is ta 
be reſponſible, or the gaoler, at election, yet if the. gaoler 
do voluntarily fuffer a felon in his cuſtody. to eſcape ; this, 
inaſmuch as it reacheth to life, is felony only in the gaoler, 
that was immediately truſted with the cuſtody, and not in 
the ſheriff, 1 H. H. 597. | 

For the eſcape muſt be voluntarily permitted in him that 
permitted it, which could not be in the high ſheriff, tho” 
it were ſuch in the gaoler, for he was not privy to it, and 
therefore could not do it feloniouſly; but it was a negli- 
gent eſcape in him, in truſting fuch a perſon with the 
cuſtody of his priſoners, that would be falſe, to. his truſt, 
and therefore the ſheriff ſhall pay, but not corporally ſuffer 
for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho? the felony for which a man is committed, be 
not within clergy ; yet the perſon, who voluntarily ſuffers 
him to eſcape, ſhall have the benefit of clergy. 1 H. I. 
599. 
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Aiding in at- 


tempting to 
Cape. 


Eſcape, 


IX. Aiding in attempting to eſcape. 


By the 16 G. 2. c. 31. If any perſon ſhall aſſiſt any 
priſoner to attempt his eſcape from any g gaol, though no 
eſcape be actually made, if ſuch priſoner as then at- 
tainted or convicted of treaſon or felony (excepe petty 
Jarceny) or lawfully committed to, or detained in 1 
gaol, for treaſon or ſelony _ petty larceny) expreſſed 
in the warrant of commitment; he ſhall be guilty of ſelony, 
and be tranſported for ſeven years: And if ſuch pril oner 
was then convicted of, or detained in gaol for petty lar- 
ceny, or any other crime not being treaſon or felony, 
expreſſed in the warrant of commitment, or was then in 
gaol for debt amounting to 1007, he ſhall be guilty of 2 
miſdemeanor, and be liable to fine and impriſonment. 

And if any perſon ſhall convey, or cauſe to be conveyed, 
any diſguiſe, inſtrument, or arms, to any priſoner in gacl, 
or to any other perſon there for his uſe, without conſent 
of the keeper; ſuch perſon, although no eſcape or attent 
be actually made, ſhall be deemed to have delivered fuch 
diſguiſe, inſtrument, or arms, with an intent to affiſt ſuch 
priſoner to eſcape or attempt to eſcape ; and if ſuch priſoner 
then was attainted or convicted of treaſon or felony (except 
petty larceny), or lawfully detained in gaol, for treaſon or 
felony (except petty larceny) expreſſed in the warrant of 
commitment ;—he ſhall be guilty of felony, and be tranſ- 


ported for ſeven years: But if the priſoner was then con- 


victed or detained for petty larceny, or any other crime not 
being treaſon or felony, expreſſed in the warrant of com- 
mitment, or for debt amounting to 100 J. he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 

And if any perſon ſhall aſſiſt any priſoner to attempt to 
eſcape from any conſtable, or other perſon, who ſhall have 
the lawful charge of him, in order to carry him to gaol, 
by virtue of a warrant of commitment for treaſon or fe- 
lony (except petty larceny); or if any perſon ſhall aſſiſt any 
felon to attempt his eſcape from on board any boat or veſſel 
carrying felons for tranſportation, or from the centracter for 
the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years, 

All proſecutions on this act to be commenced within 5 
year after the offence committed. 
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A. Indictment againſt a conſtable for an eſcape. 
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| 


7 
> Weſtmorland. OP jurors for our lord the ting upon | 

5 3 their oath preſent, That on the 

o |S agdayof in the year of the reign of at 

- Bm in the county aforeſaid, one A. 1. of — came 

F Before J. P. efquire, then and yet one of the juſtices of cur ſaid 

Vera the king, aſſigned to heep the peace in the ſaid county, and * 

d : alſo to hear and determine divers felonies, treſpaſſes, and other 

„ miſdemeanors in the ſaid county committed; and the ſaid A. I. 

r did, then and there, on his oath, before the ſame juſtice, 

charge, accuſe, and give information again/? ene A. O. of 

„1 — aforeſaid in the county aforeſaid, yeeman, for a 


n certain miſdemeanor, in taking fiſh out of the pond ef: — 
1 2 in the ſaid county Jor, as the offence ſhall be:] 
Mhereupon he the ſuid J. P. the juſtice aforeſaid, did then and 


d, US there, to wit, at afereſaid. in the county aforeſaid, | 
„ nate a certain warrant, under his hand and ſeal, in dus form p 
nt * of law, directed to the conſtable of ——— afereſaid, in the 
county aforeſaid, thereby requiring him the ſaid conflable to take 


m WS the body of the ſaid A. O. and bring him before the ſaid J. P. 
ch FS the juftice aforeſaid, to anſwer to ſuch matters and things as 
er /ould be alledged againſt him, touching the ſaid miſdemeanar ; 
pt WE Ipich ſaid warrant, afterwards, to wit, on the ſame day 
or * and year abovementioned, at aforeſaid, in the county 


of { aforeſaid, was delivered to ene A, C. then being con/table of 


E aforeſaid, in due form of law, to be executed; by 
n- virtue of which ſaid warrant the ſaid A. C. afterwards, t2 
ot wit, on the ſaid day of in the year aforeſaid, at | 
N- | | aforeſaid, in the ſaid county, did tate and arreſ? the 
ty | bHody of the ſaid A, O. and him the ſaid A. O. in his cuſtady 


for the cauſe aforeſaid, had: Nevertheleſs, the ſaid A. C. of 


to | aforeſaid, in the county aforeſaid, yeoman, afterward, 
ve | to wit, on the ſaid—— —day in the year aforeſaid, 
ol, the duty of bis office in that part not regarding, at | 
ſe- aforeſaid, in the county aforeſaid, unlawfully and negligently 
ny | did permit the ſaid A. O. to eſcape, and go at large, out of 
fel the cuſtody of him the ſaid A. C. to the great hindrance ef 
for juſtice, in contempt of our ſaid lard the king, and of his laws, 
be and againſt the peace of eur ſaid lord the king, his crotun and 


„en! ts 
gn. " v 


Eſcheat. See Fozkeiture. 
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And herein alſo of goods 4wazved. 


A STRAY 7s, where, any. horſes, ſheep, hogs, beaſls, 
or ſwans, do come into. a lordſhip, and are not owned 
by any man. Kitch. 23. 


Where any horſes, ſheep, hogs, beaſts, or ſwans] Bees, and 
other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 
goods: nevertheleſs it ſeemeth that a ſwarm of bees, of 
which the owner hath loſt fight, and conſequently can 
make out no property, may be ſeized for the uſe of the 
king, or of the lord of the manor; for it is a maxim of 
the common law, that ſuch goods whereof no one can 
claim property do belong to the king; and that which the 
King hath he may grant to another, and conſequently ano- 
ther may preſcribe. to have the ſame, within ſuch a precinc! 
or lordſhip. And therefore it is ſaid, that if any take honey 
or ſwarms of bees within the demeſnes of the lord, it 1 
inquirable in the court baron. Kitch. 114. 


Swans] Swans that be unmarked and wild (being at 
large and abroad) may be. ſeized. by the ſheriff for the uſs 
of. the king, by his prerogative. Dalt. Sher, 80. 

Alſo ſwans marked and tame may be eſtrays. Kitch. 80. 
But it ſeemeth that no other fowl can be eſtray. od 
b. 2. c. 2. 


Do come into a lordſbip] That is, where the goods have 
no right to be; and therefore an eſtray cannot be in ſuch 
place, where the party hath a right of common. Dall. 
Sher. 79. | 


And are not otuned by any man] Whereupon (as hath been 
faid) the property accrueth to the king; and the cattle 
of the king cannot be eſtrays, nor forfeited as fuch to the 
lord of the manor. Xitch. 81. 

2. Waif is, where a felon in purſuit waiveth the goods; 
or where the felon, for fear of being apprehended, think- 
ing that a purſuit was made, having them with him in his 
poſſeſſion, fleeth, and waiveth, caſteth away, or goeth from 

the goods: in theſe cafes, they ſhall be ſaid to be waived 
in law. But if he hath not the goods with him, when he 
iceth being purſued, er for fear to be apprehended, they 

| ale 
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are not waived nor forfeited, but the owner may take them FA 
when he will, without any freſh ſuit. 5 Co. 109. Dar. Ws 
Sher. 78. | 

But if the thief in his flight wave them, there the goods | 
are forfeited to the king or lord of the liberty by the com- | 
mon law, if the felon upon treſh ſuit was not attainted at 
the ſuit of the owner of the goods: And the reaſon why 
waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for default in the owner, that he 
purſued not freſhly to apprehend the felon ; for it concern- 
; eth the publick that crimes do not remain unpuniſhed, and 
| | impunity always encourageth to that which is worſe, And 

| therefore the law hath impoſed this penalty upon the owner, 

that if the thief by his induſtry and freſh ſuit be not at- 
j | tainted at his ſuit, in an appeal of the ſame felony, he 
| ſhall loſe for his default all his goods which the thief at 
f 


6. 
X 
S 
A 


the time of his flight waived : But if the thief had them 
not with him when he fled, having peradventure hid them, 


, * there no default can be in the party; and therefore they ; 
e . ſhall not be forfeited, for if he maketh freſh ſuit after no- 

4 * tice of the felony it ſufficeth. 5 Co. 109. 

7 3. Heretofore waifs and ſtrays were the finder's, by the Scizure thereof 

1 law of nature; and afterwards the king's, by the law of by the lus. 

15 nations. Dat. Sher. 79. 


Thus, one as bailiff or ſervant to the ſheriff ſeized a 
horſe as an eſtray to the king's uſe, and proclaimed him 


0 According to law, and after the year and day fold him, and 
* the ſheriff accounted for him in the exchequer. Dult. 
| Sher. 80, 
* | But now kings have granted this, and ſuch like prero- | 
. * gatives, unto their ſubjects, within their liberties; ſo that 
| waifs and ſtrays are in many places the lord's of the fran- 
ve C)ůgmhiſe where they are found. Dalt. Sher. 79. 
ch f And therefore waived goods and eſtrays ſhall be ſeized by 
it, * the officer of the king, to the uſe of the king; or by the 
© officer or balliff of the lord, who hath ſuch things by grant 
on of the king, or by preſcription, to the uſe of the lord, 
tle J Dalt. Sher. 80. 
che 3 But if one have a waif, and it be taken out of his ma- 
nor, he ſhall have treſpaſs, without ſeizing, and though he 
35 do not ſeize it. Kitch. 81. 
* : &. It ſeemeth to be agreed, that waifs and ſtrays ought p,gtuming the 
by 1 . © be proclaimed in the two next market towns; and that 04s . 
7 if they are not proclaimed, the owner may take the ftray 
LK" | goods aid at any time: And it ſcemeth to be the general 
de tenor ot this 014 books, that they ought alſo to be proclaim- 
hey cd iu the urch: Which courſe it ſcemeth beſt to follow ; | 
1 Vol. I. E e | 
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418 Eſtray. 
to the end that the owner, who in this caſe is no wrong 
deer, may have a reaſonable mean to come at his goods 
again; that is to ſay, that the goods be proclaimed at the 
leaſt thrice, to wit, in the two market towns next adjoin- 
ing to the place where they ſtrayed, on the market days 
reſpectively, and at the church door on a ſunday, as the 
people come out of the church. Mitch. 23, 81, 105. Dalt. 


— | Sher. 79. C. Elix. 716. 
How waits „ And they ought to be wreathed; and to be put in 
ke. de da ds ſome ſeveral ground into an open place, and not in any co- 


vert or wood, that the owner may have a view of them; 

for if they be in covert, the property is not changed, tho' 

| they be there a year and a day. Kitch. 23. 

; An eſtray is not to be uſed in any manner, except in 
caſe of neceflity, as to milk a cow, or the like; but not 
to ride an horſe, for within the year and day he bath not 
any property in him, Cro. Fa. 147, 8. 

Owner clairiing. 6. He who taketh an e/ray, may keep it until he be ſa- 
tisfied for the finding, keeping, and proclaiming thereof. 
Dalt. Sher. 79. 

But the owner (if it be within the year and day) may 
take it without telling any marks, or making any proof of 
property ; but this may be done upon the trial, if conteſted, 
2 Salk, 680. 

And the lord ought to make a demand of what the 
amends ſhould be; and then if the party thinks the de- 
mand unreaſonable, he may tender ſufficient amends ; and 
if the lord ſhall not accept it, this ſhall be ſettled by the 
jury upon trial, | 

But it is ſufficient in this caſe to tender amends gererally, 
without expreſſing any certatn ſum. For there is a dif- 
ference between this caſe, and that of a tender of amends 
for treſpaſs. In that of a treſpaſs, if the defendant pleads 
a tender of amends, he muſt ſhew what he tendred ; for he 
muſt tender a certain ſum. And the law puts this diffi- 
culty upon him, becauſe he is the wrong doer : But the 
owner of the ſtray (as hath been ſaid) is no wrong doer ; 
and it is impoſſible he ſhould know, how long his beaſt hath 
been in the Jord's cuſtody, nor how much will make 3 
proper ſatisfaction. 2 Salk, 686, 

In the caſe of goods warved; the owner may ſeize them 
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king ſeize before; but if they are ſeized, then they become 

forfeited to the King or lord of the liberty. Xitch. 82. 
And this forfeiture is not like a ſtray, where tho' the 
lord may ſeize, yet the party who is the owner, may re- 
take them within the year and day; but here the true owner 
cannot 
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cannot ſeize his own goods, tho' upon freſh ſuit within the 
year and day, 1 H. H. 541. 

But this is not an abſolute loſs of the owner's goods, but 
rather an expedient ſettled by law, to drive the owner to 
convict the felon by proſecuting his appeal ; and therefore 
if he make freſh ſuit, and proſecute his appeal, and the fe- 
lon be thereupon convict or attaint, and the freſh ſuit be 
inquired and found by verdict or inqueſt of office, he ſhall 
have reſtitution of the goods ſo waved, 1 H. H. 541. 

. Waifs and ſtrays not claimed within the year and day, 
are the lord's. Kitch. 23, 80, 81. 

For where the lord hath by a year and a day a beaſt, 
and it be cried in the church and markets, the property is 
changed. Kitch. 80. 

That is to ſay, after he hath had the beaſt a year and day 
from the time of the proclamation, and not from the time 
of the ſeizure : for after the firſt proclamation it becometh 
an eſtray, but not ſooner. 11 Hod. 89. 

If the eſtray within the year eſtray out of the manor, 
the lord may chaſe back the eſtray unleſs it be ſeized by an- 
other lord who hath eſtrays; but if it be ſeized by ſuch 
other lord, then the firſt hath loſt all poſſibility of his gain- 
ing the property, and the other lord ought, to proclaim it 
de novo, Finch 177. Kitch, 81. Hutt, 67. 


Eſtreat. 


Property aceru- 
ing to the Jord, 
on not claiming. 


„ eee (extractum) is uſed for the true COPY ERreat, what, 


or note of ſome original writing or record, and 
eſpecially of fines and amerciaments, impoſed in the rolls of 
a court, to be levied by the bailift or other officer. 

2. The juſtices and judges before whom fines or amer- 
ciaments ſhall be, ſhall charge the clerks of the eſtreats, by 
their oath to be made, that they make the rolls of ſuch 
eſtreats diſtinctly, by expreſs words, of the cauſe of the loſs, 
of the term of the year, and the nature of the writ, and 
betwixt what parties ſuch iſſues or amerciaments ſhall be 
loſt, as well in the king's ſuit, as in the ſuit of the party. 
TERS £4 | 

3. All clerks of the peace, and town clerks, ſhall de- 
Irver to the ſheriff within 20 days after Sep. 29. yearly, a 
perfect eſtreat or ſchedule of all fines, iſſues, amerciaments, 
and other forfeitures whatſoever, forfeited in any ſeſſions 
before Michgelas; on prin of 501, half to the king, and 

Lea half 
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2 - — _ w * 
EEE 


wy 


420 Eſtreat. 


half to him that ſhall fue, 22 & 23 C. 2. c. 22. 
. 


* / ; 
And into the 4. And ſhall alſo yearly, on or before the ſecond mon- 
court of exche- 
Au. 


day after the morrow of All Souls, deliver into the court of 
exchequer, a duplicate, certificate, and eſtreat of ſuch 
eſtreats and ſchedules, fo delivered to the ſheriff; on the 
like pain of 50 l. id. /. 8. And likewiſe they may be 
further amerced by the barons of the exchequer. 3 G. 
14. | 

And upon delivery thereof, they ſhall take the following 
oath, to be adminiſtred by one of the barons : 

% You ſhall ſwear, that theſe eſtreats now by you deli- 
« vyered, are truly and carefully made up and examined, 
“ and that all fines, iſſues, amerciaments, recognizances, 
&« and forfeitures which were fet, loſt, impoſed, or for- 
„ feited, and in right and due courſe of law ought to be 
«« eſtreated in the court of exchequer, are, to the beſt of 
« your knowledge and underſtanding, therein contained; 
and that in the ſame eſtreats are alfo contained and 
« exprelled all ſuch fines as have been paid into the 
„ court, from which the ſaid eſtreats are made, without 
any wilful or fraudulent diſcharge, omiſſion, miſnomer, 
« or defect whatſoever : So help you god.” 4& 5 IV, 
. 

5. And if he ſhall withhold, or miſcertify the ſame, le 
ſhall forfeit treble ; halt to the king, and half to him 
that ſhall ſue; and ſhall allo loſe his office, and be incapa- 
ble to hold any office in the revenue. 22 & 23 C. 2, 
„. | 

6. If recognizances be eſtreated into the exchequer, be- 
cauſe not punctually complied with; yet if the party ap- 
pears and takes his trial the next ſeſſions, or otherwiſe per- 


Penalty of ma- 
king default. 


Party coming in 
alter the eſtreat. 


forms what he was bound to by the recognizance as the | 


caſe ſhall be, he may compound for a- very ſmall matter 
in the court of exchequer : becauſe the effect, tho* not the 
exact form of the recegnizance, is complied with, 10 
Mall. 278. 

7, Where any fine or forfeiture ſhall be paid to the ſhe- 
riff, clerk of the peace, or other officer, and ſo certified in- 
to the exchequer ; proceſs ſhall be awarded to the ſherif 
againſt ſuch perſon ior levying the ſame, 22 & 23 C. 2. 
. 0. 

8. And in levying, the ſheriff ſhall ſhew the eſtreats un- 
der the ſeal of the exchequer, to the party indebted ; on pain 
of treble damages to the party, and fine to the king, 0! 
conviction before the juſtices of the peace, or othe! Juſtices. 
g2 £8. 4. . 9. 
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Eſtreat. 


9. And the ſheriff ſhall make no eſtreats to levy his own Eftreets in ihe 


amerciaments (that is to ſay, in the torn), till two juſtices 
{1 ©.) to be named at A{ichaelmas ſeſſions by the cuſtos ro- 
tiulorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the faid eſtreats ſhall be in- 
dented betwixt the ſaid juſtices and ſheriff, and ſealed with 
their ſeals, the one part to remain with the juſtices, and 
the other with the ſheriff: And the perſons who ſhall ga- 
ther the ſaid amerciaments, ſhall be ſworn by the - ſaid 
juſtices, that they ſhall take no more than is forfeited, and 
contained in the ſaid eſtreats. 11 H. 7. c. 15, 


Form of the eſtreat. 
Weſtmorland, A* extract of all the iſſues, fines, amercia- 


ments and recognizances, ſet, lift, im- 
poſed, and forfeited to our ſovereign lord the king, at the gene- 
ral quarter ſeſſions of the peace of our ſaid lord the king, holden 


at————in and fer the ſaid county of- on the 
day ofc in the year of the reign of: 
before———eſquires, juſtices of our ſaid lord the king, aſ- 


ſigned to keep the peace in the ſaid county, and alſa to hear 
and determine divers felonies, treſpaſſes, and other miſdemea- 
nors in the ſaid county committed, John Robinſon, gentle- 
man, clerk of the peace for the county aforeſaid, then and 
there attending : | 
Of A. O. late off in the ſaid county, la- 
beurer, fer a treſpaſs and aſſault at afore- 
ſaid in the ſaid county, whereof he is indifted and 
convicted; and his fine ſet at five ſhillings, which l. s. d. 
he paid to the ſheriff in court. — 05 
Of A. O. of in the ſaid county, yeoman, 
becauſe he came not now here to anſwer to ſuch 
things as againſt him, on the part of our ſaid lord 
the king, ſhould be objected, as by à certain recogni- 
zance taken before J. P. eſquire, one of the juſtices 
of our ſaid lord the king, aſſigned to keep the peace 
in the ſaid county, he undertook —— — 
Of A. S. off in the ſaid ccunty, yeeman, 
one of the pledges of the ſaid A. O. becauſe he had 
him not to anſwer as above —— — £09 
Of B. S. % in the ſaid county, yeeman, 
the other of the pledges of the ſaid A. O. far the 
lite — — — 1 
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Evidence, 


J. Of evidence in general. 

II. Of written evidence. 

TIT. Of the evidence of witneſſes. 

IV. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence. 


7 Of evidence in general. 
VIDENCE i in legal underſtanding, doth not only 


contain matters of record, as letters patents, fines, 
recoveries, inrollments and the like, and writings under 
Teal, as charters and deeds, and other writings without 
ſeal, as court rolls, accounts, and the like; but in a larger 
ſenſe it containeth alſo the teſtimony of witneſles, and 
other proofs to be produced and given, for the finding of 
any iſſue joined between the parties. And it is called evi. 
dence, becauſe thereby the point in iſſue is to be made evi- 
dent to the jury, 1 Ju. 283. 

2. It is a general rule in Al caſes, civil and criminal, 
that the beſt evidence that may be had, or that the nature 
of the thing will bear, is to be giyen : and it is upon this 
reaſon, that a copy of the record is admitted, becauſe one 
cannot have the record itſelf; but a copy of a copy will 
not do. Law of Evid. 286. 

Many times juries, together with other matter, are 
much induced by preſumptions; whereof there are three 
ſorts, violent, probable, and light or temerary. Violent 
preſumption many times amounts to full proof; as if one 
be run through the body with a ſword in a houſe, whereof 
he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth little. 
But light or temerary preſumption moveth not at all, 
1 Iiſt. 6. 

If all the witneſſes to a deed be dead (as no man can 
keep his witneſſes alive, and time weareth out all men) 
then violent preſumption, which ſtands for a proof, 1s con- 
tinual and quit polleſhon ; altho' the deed may receive 
credit from a com] aring of ſeals, writing, and the like. 
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Evidence. 


4. The common law did not require any certain number 

of witneſſes, for the trial of any crime whatſoever, 2 Haw 
28, 

J And before a juſtice of the peace in divers caſes, one wit- 

neſs is ſufficient to convict an offender; the ſame being di- 

rected by ſpecial ſtatutes. 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon the 
oaths of two witneſſes, either both to the ſame overt act, or 
one of them to one, and the other of them to another overt 
act of the ſame treaſon. 7 . c. 3. ſ. 2. 

In like manner, in thoſe courts which proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 
of equity, two witneſſes are generally required: And the 
reaſon why the civil law requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of twelve men. 
But where the trial is by verdict of twelve men, there the 
judgment is not given upon witneſſes, or other kind of 
evidences, but upon the verdict ; and upon ſuch evidence 
as is given to the jury, they give their verdict. 1 ff. 6, b. 
Plotud. 1 2. a, 

By 29 C. 2. c. 3. /. 5. Deviſes of lands ſhall be at- 
teſted by three witneſſes at the leaſt. 


II. Of written evidence. 


1. A private act of parliament, that concerned Rocher 


423 
What number 
of witneſſes are 
required, 


Act of parlia- 


bridge, tho printed by Raſtal, was not allowed in evidence, n. 


not being examined by the record. Otherwiſe of general 
ſtatutes; there the printed book is good evidence. 77. per 
pais 348. 

And there are very many of the old ſtatutes, which are 
admitted and obtain as ſuch, the? there be no record at this 
day extant thereof, nor yet any other written evidence of 
the ſame, but what is in a manner only traditional, as 
namely, ancient copies, tranſcripts, books, pleadings, and 
the common received opinion and reputation, and the ap- 
probation of the judges learned in the laws. For the judges 
and courts of juſtice are ex icio bound to take notice of 
publick acts of parliament, and whether they are truly 
pleaded or not, and therefore they are the triers of them, 
But it is otherwiſe of private acts of parliament, for they 
may be put in iſſue, and tried by the record upon nn tic{ 
record pleaded. Hale's Hit. Com. L. 15, 16. 


2. Records prove themſelves, and cannot be proved by Rc:9 8. 


witneſſes, But copies of them muſt be proved by witnefles, 
and then they are good evidence. No razure or interlining 
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Evidence. 
ſhall be intended in them. But the ſureſt way is, to ex- 
emplify a record under the great ſeal, or at leaſt under the 
ſeal of the court. 10 Co. 92. 

And nothing ſhall be admitted as evidence of what was 
done at another trial, till the record of that trial be produced. 
Read. Evid. 

2. A record of the ſeſſions was allowed in evidence, 
to prove that a perſon had not taken the oaths. 1 Salk, 
284. 

4. But a private book of entries ſhall not be allowed for 
that purpoſe : Thus in the caſe of The Queen and Mead, 
the defendant, and eight others, were incorporated under 
an act made 39 El. by the name of the ſurveyors of the 
highways at Aileſbury in the county of Bucks, and were 
truſtees of a charity called Bedford's gift. An information 
was preferred againſt the defendant, for executing this of- 

fice, being an office of truſt, without having taken the 
oaths, contrary to the 25 C. 2. c. 2. To which he pleaded 
not guilty, And now it was moved for a rule, that 
the proſecutor might have two books produced, which 
theſe ſurveyors kept, in which they entred their elections, 
and alſo their receipts and diſburſements; and that he might 
take copies of what he thought neceſſary, and that the 
books might be produced at the next aſſizes at the trial, 
But it was denied by the court; becauſe they are perfcdlly 
of a private nature, and it would be tc make a man pro- 
duce evidence againſt himſelf in a criminal proſecution, 
L. Kaym. 927. 

5. An inquiftion poſt mortem is evidence, but not con- 
cluſive. 2 7. Jones 224, M. 34 C. 2. Earl of Thanet v. 
Pojter. 

6. The entry of the names and titles of perſons in 2 
church book either for marriages or births is evidence, but 
not concluſive evidence of the marriage or birth of any per- 
ſons, unleſs the identity of the perſons (by ſuch entries in- 
tended) is fully proved, and alſo ſtrengthened with circum- 
ſtances, as cohabitation, the allowance of the parties them- 
ſelves, andthe like, Vin. Evid. (A. b. 15.) 11. 

7. By the 7 J. c. 12. No tradeſman nor handicrafi(- 
man ſhall be allowed to give his ſhop book in evidence, on 
an action for money due for wares delivered, or for wok 
done, above one year before the action brought. But this 
nat to extend to any trading between merchant and mer- 
chant, merchant and tradeſman, or between tradeſman and 
tradeſman, for any thing directly falling within the compals 
of their mutual trades and merchandize, 
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Evidence. 


In the caſe of Pitman and Maddox, 11 V. A ſhop book 
was allowed for evidence, it being proved that the ſervant 
that writ the book was dead, and this was his hand, and he 
accuſtomed to make the entries, and no proof was required 
of the delivery of the goods; and Holt C. J. ſaid, it was 
as good evidence as the proof of a witneſs's hand to an 
obligation; and he held, that tho' the ſtatute of the 7 7. 
ſays, a ſhop book ſhall not be evidence after the year, 
yet it is not of itſelf evidence within the year, 2 Salt. 


690. 


8. A man's book of accounts is no evidence for the own- Book of ac- 
er of the book, but for the adverſe party; for his boo 


cannot be of better credit than his oath, which would not 
ſerve in his own caſe. Tr. per pats 348, 


9. Upon a trial at bar, a deed was offered in evidence, Dees, 


executed 36 years ago, without proving the hands; which 
was oppoſed by the other ſide ; but admitted by the court, 
who ſaid, there was no fixed rule about it, but that it had 
often been allowed, where a deed was but 25 or 3o years 
old. Vin. Evid. Q. a. 9. E. 11G. 2. Porter and Gorden. 
In cafes where writings have been Joſt by burning of 
houſes, by rebellion, or when robbers have deſtioyed them, 
or the like; the law, in ſuch caſes of neceſſity, allows them 
to be proved by witneſſes. Fenk. 19. Mood b. 4. c. 4. 


If a men deftroys a thing that is deſigned to be evidence 


againſt himſelf, a ſmall matter will ſupply it; and there- 
fore the defendant having torn his own note ſigned by him, 
a copy ſworn was admitted to be good evidence to prove it. 
L. Raym. 731. 

And it was holden for law, by Vernon judge of aſſiae, 
that where the defendant himſelf hath the deed which con- 
cerns the land in queſtion, and will not produce it; in 
ſuch a caſe, the copy thereof will be permitted to be. 
given in evidence; and ſo it was, and the witneſs ſwore 
it once in his hand, and that the copy preduced was a 
true copy of the deed, and himſelf did examine it, 
Clayt. 15. 

And the counterpart of an ancient deed which is loſt, 
may be good evidence with other circumſtances: but not 
of it ſelf, without other circumſtances. 6 Mad. 225. 


10. An indenture to guide the uſes of a common reco- Writingwiththe 
very, was offered in evidence, but the ſeals were torn off; Hals torn off. 


yet it being proved to have been done by a little boy, it 
was allowed to be read, Palm, 402. 

To prove the taking of an oath, in the act of uniformity, 
a certificate was produced that had only a ſmall piece of 
Wax upon it, By Trio: ſden; if it were ſealed, tho' the ſeal 
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Evidence. 


was broken off, yet it may be read, as we read recoverics 
after the ſeal broken off; and he ſaid, he had ſeen an ad- 
miniſtration given in evidence after the ſeal broken off, and 
ſo wills and deeds, 11 Mod. 11. M. 21 C. 2. Clerk and 
Heath. 

11. If upon collateral iſſue it is to be proved, that ſuch 
a one was juſtice of the peace, baronet, or the like; com- 
mon reputation is ſufficient proof, without ſhewing the 
commiſſion, or letters patent of the creation. Tr, per pai: 

47. 

: 442 The copy of the probate of a will is good evidence, 
where the will it ſelf is of chattels; for there the probate 
is an Original taken by authority, and of a publick nature: 
otherwiſe, where the will is of things in the realty ; be- 
cauſe in ſuch caſe the eccleſiaſtical courts have no authority 
to take probates ; therefore ſuch probate is but a copy, and 
a copy of it is no more than the copy of a copy. 3 Salk, 
154. | 

For the copy of an original is evidence, wherever the 
original is evidence, if proved a true copy; but the copy 
of the probate of a will of lands 1s no evidence, becauſe the 
probate in ſuch caſe is not an original taken by authority, 
and therefore is only a copy of a copy, Comb, 337. 

13. So the copy of a court roll of a manor, is good evi- 
dence ; as alſo the copy of a church regiſter, the copies of 
town books, and the like; for where the original it ſelf is 
good evidence, the immediate copy thereof is alſo good eyi- 
dence. Skin, 584. L. Raym. 154. 

And generally, wherever an original is of a publick na- 
ture, and would be evidence if produced, an immediate 
ſworn copy thereof will be evidence, as a copy of a bar- 
cain and fale, of a deed inrolled, and the like; but where 
an original is of a private nature, a copy is not evidence, 
unleſs the original is loſt or deſtroyed, 3 Salk. 154, H. 
8 W. Lynch and Clarke. 

On a warrant to a conſtable to diſtrain goods by virtue of 
an act of parliament; the conſtable makes diſtreſs, and re- 
turns the overplus to the offender, but keeps the warrant, 
Reſolved, that a copy of the warrant in this caſe will be 

good evidence. G Med. 83. M. 2 An. Morley and Staker, 
Indorſement-of 14. M. 11 G. Serle and Lord Barrington. The in- 
ncereit e fdorſement on a bond by the obligee, of payment of intereſt, 
was allowed to be given in evidence by his adminiſtra— 
tor, to take off the preſumption from the length of time. 
L. Raym. 1371. 


15. It ſeems ſettled, that the examination of an inſor— 
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fore a coroner upon an inquiſition of death, or before juſ- 
tices of the peace, in purſuance of the ſtatutes of Ph, N. 
upon a bailment or commitment for any felony, may be 
wen in evidence at the trial, if it be made out by oath to 
the ſatisfaction of the court, that ſuch informer is dead, or 
unable to travel, or kept away by the means or procure- 
ment of the priſoner, and that the examination offered in 
evidence is the very ſame that was ſworn before the coro- 
ner or juſtice, without any alteration whatſoever. 2 Haw. 
2 
i But! it hath been adjudged, that it is not ſufficient to au- 
thorize the reading of ſuch examination, to make oath that 
the proſecutors have uſed all their endeavours to find the 
witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 V. (1 Salk. 281.) upon advice with 
the Jjuſtices of the common pleas, on an indictment for a 
libel, that depoſitions taken before a juſtice of the peace, 
relating to the fact, could not be given in evidence, tho 
the deponent were dead; and that the reaſon why ſuch 
depoſitions may be given in evidence in felony, depends 
Upon the ſtatutes of P. & M. and that this cannot be 
extended farther than the particular caſe of felony. But 
in the report of this caſe; 5 Mod. 165. it is ſaid, that 
the reaſon why ſuch depoſftions could not be read, was be- 
cauſe the defendant was ot preſent when they were taken, 
and therefore had not the benefit of a croſs examination, 
2 Haw. 430. 

16. Depoſitions in perpetuam rei memoriam, are not evi- 
e ſo long as the witneſſes live, 1 Salk, 28 6. 

A copy of an inſcription on a grave ſtone, has been 
FLAP to be given in evidence. 

18. The examination of an almanack, that ſuch a day 
of the month was ſunday, was ruled to be ſufficient ; and 
that a trial of this by a jury is not neceſſary, altho' it is 
a matter of fact. Cro, El. 227 

And the reaſon why the Kalendar! in an almanack is al- 
lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
is part of the book of common prayer, and conſequently 
eſtabliſhed by act of parliament, 

19. And an almanack wherein the father had writ the 
day of the nativity of his ſon, was allowed as evidence to 
prove the nonage of the ſon. Raym. 84. 

20. Cambden's Britannia was offered in evidence, to prove 
a particular cuſtom, but refuſed; for the court held, that a 
general hiſtory might be given in evidence to prove a matter 
{clating to the Kingdom in general, becauſe the nature of 

the 
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the thing requires it; but not to prove a particular right or 
cuſtom: So in the caſe of St. Katherme's hoſpital, Hale 
Ch. J. allowed a chronicle to be evidence of a particular 
point of hiſtory in Edward the third's time: So a year book 
may be evidence, to prove the courſe of the court, And 
in this caſe it was admitted, that heralds books are good 
evidence as to pedigrees, and pariſh regiſters as to births and 
matriages, upon the nature of the thing. But in the ex- 
chequer, the queſtion being whether the Abbey de Fontiby; 
was an inferior abbey or not, Dugdale”'s Monaſticon was re- 
fuſed for evidence, becauſe the original records might be 
had in the augmentation office, 1 Salk, 281. 7 V. Stainer 
and The burgeſſes of Droitwich. 

So in the caſe of Cockman and Mather, E. 13 G. On 
a trial at bar, concerning the right of viſiting univerſity col- 
lege in Oxford, one of the iſſues was, whether king Alfred 
was founder, And the counſel for the plaintiff would have 
given in evidence ſeveral hiſtorians as to this point, But 
the chicf juſtice declared, that ſuch evidence is never ad- 
mitted, unleſs in proof of a point coneerning the publick 
government. And the evidence was not allowed. Bar- 
nard. 14. 

21. It ſeems to have been generally holden, ſince the re- 
verſal of the attainder of Algernon Sidney, that ſimilitude of 
hands is not evidence in any criminal cafe, whether capital 
or not capital. 2 Haw. 431. *L. Raym. 39. 

And, generally, it is ſaid, that ſimilitude of hands is no 
evidence; but ſaying that he was well acquainted with his 
writing, and knew it to be the party's, is evidence. /in. 
Evid. (T. b. 48.) 14. 

22. Tho” one conſent to have a letter read, yet the jury, 
on pain of attaint, are not bound to find it. 1 Keb. 249, 


IL. Of the evidence of witneſſes. 


1. It ſeems that the confeſſion of the defendant, whether 
taken on an examination before juſtices of the peace, in pur- 
ſuance of the 1 & 2 P. & M. c. 13. or 2& 3P.& ll, 
c. 10. upon 2 bailment or commitment for felony, or taken 
by the common law upon an examination for other crimes 
not within thoſe ſtatutes, or in diſcourſe with private per- 
ſons, hath always been allowed to be given 1n evidence, 
againſt the party confeſſing, but not againſt others, 2 Haw. 
429. 

But wherever a man's confeſſion is made uſe of again 
him, it muſt be all taken. together, and not by parcels 
1 Haw, 429, 
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Evidence. 


2. It is to be obſerved, that there be many circumſtan- 
ces that diſable a juror, that are not ſufficient exceptions 
againſt a witneſs : Thus the exception of kindred, is a good 
cauſe of challenge _ a juror, but not againſt a wit- 
neſs ; therefore the father may be a competent witneſs for 
or againſt his ſon, or the ſon for or againſt his father, 
Theſe and the like exceptions may be to the credit or cre- 
dibility of the witneſs, but are not exceptions againſt his 
competency. 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions to 
a witneſs are of two kinds, 1. Exceptions to the credit of 
the witneſs, which do not at all difable him from being 
ſworn, but yet may blemiſh the credibility of his teſti- 
mony ; and in ſuch caſe the witneſs is to be allowed, but 
the credit of his teſtimony is left to the jury. 2. Excep- 
tions to the competency of the witneſs, which do exclude 
him from giving his teſtimony, and of theſe exceptions the 
court is the judge, 2 H. H. 276, 277. 

3. It ſeems agreed, that an attainder, judgment, or con- 
viction of treaſon, felony, piracy, præmunire, perjury, or 
forgery on 5 El. and alſo a judgment in attaint for giving 
a falſe verdict, or in conſpiracy at the ſuit of the king; and 
alſo judgment for any crime whatſoever to ſtand in the pil- 
lory, or to be whipped or branded, are good cauſes of ex- 
ception againſt a witneſs, while they continue in force. 
2 Haw. 432. 

But it is agreed, that no ſuch conviction or judgment 
can be made uſe of to this purpoſe, unleſs the record be 
actually produeed in court. 2 Haw. 433. 

Alſo, it is a general rule, that a witneſs ſhall not be 
aſked any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is to 
be impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, whereot 
he never was convicted. 2 Haw. 433. | 

And a man ſhall not be permitted to ſwear, that he was 
ſuborned and perjured. St. Tr. J. 3. 427. 

And lord Cote ſays, a witneſs alledging his own infamy 
or turpitude, is not to be heard. 4 It. 279. 

Thus a wife was diſallowed to be a witneſs, to prove 
her huſband had no acceſs to her in a cafe of baſtardy, 
Seſſ. Caſes. J. 2. 175. K. and Reading, M. 8G. 2. 

It ſeems clear at this day, that outlawry in a perſonal 
action is not a good exception againſt a witnels, as it is 
againſt a juror. 2 Haw, 433. 
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A perſon. convicted of felony, who is admitted to his 

clergy, and burnt in the hand, is thereby re-enabled to be 
a witneſs, 2 Haw. 433. 

And it ſeems agreed, that the king” s pardon of treaſon 
or felony, after a conviction or attainder reſtores the party 
to his credit. 2 Haw. 433. 

4. It ſeeras agreed to be a good exception, that a wit- 
neſs is an infidel ; that is, as it ſeemeth, that he believes 
neither the old nor new teſtament to be the word of god, 
on one of which our laws require the oath ſhould be ad- 
miniſtred. 2 Haw. 434. 

$5. Want of diſcretion is a good exception againſt a wit- 
neſs ; on which account alone it ſeems, that an infant may 
be excepted againſt, 2 Haw, 434. 

But if an infant be of the age of 14 years, he is as to 
this purpoſe of the age of diſcretion, to be ſworn as a wit- 
neſs; but if under that age, yet if it appear, that he hath 
a competent diſcretion, he may be ſworn. 2 H. H. 278, 

And in many caſes an infant of tender years may be 
examined without oath, where the exigence of the caſe re- 
quires it; which poſſibly, being fortiſed with concurrent 
evidences, may be of ſome weight ; eſpecially in caſes of 
rape, buggery, and ſuch crimes as are practiſed upon chil- 
dren, 2 H. H. 279, 284. Str. 700. 

6. It ſeems an unconteſted rule in all caſes, that it is 2 
good exception againſt a witneſs, that he is either to be a 
gainer or loſer by the event of the cauſe, whether ſuch ad- 
vantage be direct and immediate, or conſequential only. 
2 Haw. 433. 

Thus in an information upon the ſtatute of uſury, the 
party to the uſurious contract ſhall not be admitted to be a 
witneſs againſt the uſurer, for in effect he ſnould he witneſs 
in his own cauſe, and ſhould avoid his own bonds and al- 
ſurances, and diſcharge himſelf of the money borrowed, 
i Inſt. 6. 

Thus alſo an attorney ouzht not to be examined againſt 
his client, becauſe he is obliged to keep his ſecrets: but of 
his own knowledge We retainer, - he may be examined as 
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l Evidence. 431 
intitled to reſtitution: and yet his evidence is admitted. So | 
in removing an indictment by certiorari from the ſeſſions | 
to the king's bench; tho' the proſecutor in that caſe, if the 
defendant be convicted, is intitled to his coſts, yet he is al- 
lowed as a witneſs, So where a man, in cafe of convic- 
tion of the offender, will be intitled to a 40 J. reward; 
yet his evidence ſhall be received. And by Parker chief 
Juſtice: As to the caſes where a 40/. reward is given, 
* they admit of this anſwer ; that the intention of thoſe acts 
| would be quite defeated, if ſo be the reward ſhould take 
off the evidence. The ſame anſwer may ſerve to the caſes 


— — — 


. put upon an indictment of felony for ſtolen goods; and 
7 * where the indictment is removed by certiorari : for none in 

* the firſt caſe but the owner can prove the property of the 
3 goods; and in the ſecond, if the giving of coſts ſhould 


- take off the evidence of the proſecutor, the act of parlia- 
ment deſigned to diſcountenance the removing of ſuits by 
certiorari, would give the greateſt encouragement to them 


e that is poſſible. 10 Med. 193. H. 12 An. 2. and 
— | Muſcott. 
i a Alſo it ſeems agreed, that it is no good exception againſt 
of a witneſs, that he has a maintenance from the king; for 
l every one may maintain his own witneſſes. 2 Haw. 434. 
Thus alſo, one commoner may be a witneſs for another 
2 claiming common, becauſe in effect it charges himſelf ; 
2 that is to ſay, he admits another to have common with 
d- | himſelf. But if the preſcription be, that all the inhabitants 
y. ol ſuch a place ought to have common there, one of the in- 
* habitants cannot be a witneſs, to prove that another of the 
te > Afaid inhabitants ought to have common there, becauſe in 
2 (effect he would ſwear to give himſelf right of common there. 
oſs I.. Raym. 731. 
2 ; A truſtee may be a witneſs, if he hath releaſed his truſt ; 
d, but not if he hath conveyed it over, Sid. 315, M. 18 C. 2, 
* Stephens and Gerrard. 
nſt : An heir at law may be a witneſs concerning the title to 
of * the land, but the remainder man cannot, for he hath a 
| 25 preſent intereſt, but the heirſhip is a mere contingency. 
| I Salk, 283. M. 10 V. Smith and Blackham. 
che N In evidence to a jury at bar, a ſpecial iſſue by rule of 
be⸗ court was directed to try the cuſtom of lady Percie's manor 
4d of M eſtiuood in Cumberland, whether fines on the tenants 
on their lord's death, be due to the heirs or ſucceſſors of the 
the lord, during his minority; the defendant excepted to the 
As + fteward, becauſe he had a fee on admiſſion, but it was not 
x | allowed, and he was ſworn. 3 Keb. go. | 
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A witneſs's laying a wager in the cauſe, is no hindrance 
to his being a witneſs ; for the other has an intereſt in his 
evidence, which he cannot deprive him of. Fareſl. 31, 
Str. 65 2. 
If a perſon apprebends himſelf to be intereſted, though in 
ſtrictneſs of law he is not, yet he ought not to be ſworn :; 
as where the witneſs for the plaintiff apprehended that if the 
plaintiff ſhould recover, he would remit a claim of ſome 
money which he (the plaintiff) had upon this witneſs ; but 
if he ſhould not recover, he would not remit it; although 
in ſtrictneſs of law, his recovering or not recovering in 
that caſe would not alter the claim : or as in caſe where 
the witneſs owned himſelf to be under an honorary, though 
not under a binding engagement, to pay the coſts. Str, 
; 129. 
i 0 It ſeems agreed, that the huſband and wife being az 
wiſe. one and the ſame perſon in affection and intereſt, can no 
more give evidence for one another, in any caſe whatſoever, 
than for themſelves ; and that regularly the one ſhall not be 
admitted to give evidence againſt the other, nor the exa- 
mination of the one be made uſe of againſt the other, by 
reaſon of the implacable diſſenſion which might be cauſed 
by it, and the great danger of perjury from taking the oaths 
of perſons under fo great a biaſs, and the extreme hardſhip 
of the caſe. Yet ſome exceptions have been: allowed in 
caſes of evident neceſſity ; as in the lord Audley's caſe, who 
held his wife, while his ſervant by his command raviſhed 


her; or where a man is indicted for a forcible marriage on | 
the ſtatute of the 3 H. 7. or where either a huſband or wife 


have cauſe to demand ſureties of the peace againſt the other, 
2 Haw. 431, 432. 


Judge or jaror 8. It ſeems agreed, that it is no exception againſt a per- | 


being a witnels, ſon's giving evidence either for or againſt a priſoner, that he 


is one of the judges or jurors who are to try him. 2 Hau. 


432- | 
But where a juror is called upon to give his evidence, he 


ought to give it upon oath openly in court, and not be ex- 
amined privately by his companions. Bac. Abr. Evid. 
28. 

Witneſs being an g. It hath been long ſettled, that it is no exception againſt 

accomplice, a witneſs, that he hath confefled himſelf guilty of the ſame 
crime, if he hath not been indicted for it; for if no accom: 
plices were to be admitted as witneſſes, it would be general) 
impoſſible. to find evidence to convict the greateſt offenders, 
2*11aW, 430, 
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Evidence. 
14a: . 

Allo it hath been dften ruled; that accomplices who are 
indicted, are good witneſſes for the king, until they be | 
convicted, 2 Haw. 432. | 

Alſo it hath been often adjudged, that ſuch of the defen- | 
dants in an information, againſt whom no evidence is given, 
= be witneſſes for the others. 2 Haw. 432. 

t hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witneſſes in ſuch actions for one another, 
2 Haw. 432. 

10. It ſeems agreed, that it is no good exception againſt Witneſs an alien 
a. witneſs, that he is an alien, or villein, or bondman. * bondman. 
2 Haw. 434. 

11. There were two witneſſes to a deed, and one of Witneſs blind, 
them was blind. It was ruled by Heilt chief juſtice, that 
ſuch deed might be proved by the other witneſs, and rcad ; 
or might be proved without proving that this blind witneſs 
is dead; or without having him at the trial, proving only 
his hand, L. Raym. 7 34. Wood and Drury. Warwick 
aſhz. 1699. | 

12. If a witneſs is beyond the ſea, it is uſual to prove Witneſs over fe 
= Hou and that he is beyond the ſea. Fit. Evid. [T. b. 

48.] 13. 

13. There were two witneſſes to a bond; one in Africa; Witneſs become 
and the other in Bedlam, mad: On an order to prove an le. 
exhibit viva voce in chancery, a witneſs proved theſe facts, 
and their hands to the- bond as if dead. T. 5& 66G. 2. 

Via. Evid. [T. b. 48.] 12. 

14. If a witneſs to a deed is dead; it is ſum̃cient to Witceſs dead; , 
prove the witneſs's hand, without proving the hand of the | 
party. By Pratt chief juſtice, T. Vac. 1719. Vin. | 
Evid. [T. b. 48.] 10. 9 

The ſayings of a dead man are not to be given in evidence | 
to prove a particular fact; they are only to be admitted in 
proof of general uſages and cuſtoms ; but as for a particular 
fact, lying in the knowledge of a particular perſon, by his 
death the evidence is loft. St. Tr. V. 5. 456. a 

And it hath been agreed, that the evidence given by, a 
witneſs at one trial, cannot in the ordinary courſe of jullice 
be made uſe of againſt a defendant, on the death of ſuch 
witneſs at another trial. 2 Hew. 430. 

In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence. Vin. Evid, 
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5 | in 
But where ſuch declaration is reduced into writing, the 1 
writing itſelf muſt be produced, and not evidence thereof ; 5 
given viva voce. id. 12. : he | 
Heaſry, 15, It ſeems agreed, that what a Atranger has been heard Siu 
to ſay, is in ſtrictneſs no manner of evidence, either for or 3 4 
againſt a priſoner, not only becauſe it is not upon oath, but | pri) 
alſo becauſe the other ſide hath no opportunity of a croſs 1 

examination; and therefore it ſeems a ſettled rule, that it ; but 
ſhall never be made uſe of, but only by way of inducement x ma) 

or illuſtration of what is properly evidence: yet it ſeems, Tr. 
that what the priſoner has been heard to ſay at another time, i [ 
may be given in evidence, either to invalidate or confirm ; any 
the teſtimony which he gives in court. 2 Haw. 431. | rea] 

| ma! 

IV. Of proceſs to cauſe witneſſes to appear. 5 => 

x un 

Two ways of 1. The compulſory means to bring in witneſſes, are cf diſt 
cauſing witneſſes two kinds. 1, By proceſs of ſubpœna (A) iſſued in the ; beh 
do appear, king's name, by the juſtices, or others, where the trial is J hay 
to be, 2. Which is the more ordinary and more effectua i for 
means (in criminal caſes), the juſtices that take the exa- i par 

mination of the perſon accuſed, and the information of the 1 the 

witneſſes, may at that time, or at any time after, and be- loſs 

fore the trial, bind over (B) the witneſſes to appear at the | to 

ſeſſions, and in caſe of their refuſal either to come, or to F - Tec 

be bound over, may commit them for their contempt in | 

ſuch refuſal, 2 H. H. 282. £ ma 

* barges. of 2. But that which is a great defect in this part of judicil g at 
witnefſes, adminiſtration, is, that there is no power to allow witnefles : Haz 
their charges in criminal caſes; whereby many times pot mit 

perſons grow weary of attendance, or bear their own MW © - pai 

charges therein, to their great hindrance and loſs. 2 Hf. wa 

H. 282. Coat. f go, 

That is to fay, unleſs it be in the caſe of grand or petit WW © El 

larceny, or other felony ; for in ſuch cafes, by the ſtatute MW for 

of the 25 G. 2. c. 36. reaſonable charges ſhall be allow! 1 con 

by the court to the proſecutor upon conviction, to be pail IM - on 

by the treaſurer out of the county rates. i me 

And by the ſtatute of the 27 G. 2. c. 3. When any pot © att 

perſon ſhall appear on recognizance in any court to give ev- © © pœ 

dence againſt another accuſed of grand or petit larceny c WW = ru] 

ether felony, the court may, at the prayer, and on the oa 

of ſuch perſon, and on confideration of his circumſtances, Wl 7 W1 

order the treaſurer to pay him ſuch ſum as they ſhall think W* an 

reaſonable for his time, trouble, and expence ; which ordet We an 

: 240 


the proper officer ſhall make out for the fee of 6 d. exceft 
| in 
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Evidence. 


in Middleſex, where the ſame ſhall be paid by the overſeers 
-of the poor where the perſon was apprehended, 


3. Where a witneſs is a priſoner in execution for debt, Where a witneſs 


he muſt be brought up by habeas corpus ad teſtiſicandum, 


give his evidence. St. Tr, J. 2. 580, V. 4. 37. 


to 


4. One was ſubpœnaed ad te/tificandum, and prayed a 


privilege from being arreſted, which was granted ; and 


the court, it will ſuperſede an arreſt upon mean proceſs, 


but not upon an execution; yet the ſheriff in that caſe 


may be committed for his contempt, Nevil's caſe, 15 C 
Tr. per p. 310. 


5. By the 5 El. © 9. J. 12. If any perſon upon whom Penalty of a 


witneſs not ap- 


A 
2. 


any proceſs out of any of the courts of record within this 
realm ſhall be ſerved, to teſtify or depoſe concerning any 
matter depending therein, and having tendred unto him, 
according to his countenance or calling, ſuch reaſonable 
ſum for his coſts and charges, as (having regard to the 
diſtance of the places) is neceſſary to be allowed in that 
behalf, do not appear according to the tenor of the proceſs, 
having not a lawful and reaſonable impediment ; he ſhall 
forfeit 10 J. and ſhall yield ſuch further recompence to the 
party grieved, as to the judge of the court, out of which 


the proceſs was awarded, ſhall ſeem. meet, according to 


loſs that the party which procured the proceſs ſhall ſuſta 


the 
in; 


to be recovered by the party grieved, in any court of 


record. 


In the caſe of Mat and Finkford, 2 G. 2. A motion was 
made for an attachment againſt a perſon, for not attending 
at the aſſizes to give his evidence, being ſubpœnaed, and 
having received one guinea for his charges, and being pro- 

miſed to have one guinea a day while there, and his charges 


paid. And a rule was made to ſhew cauſe, And after- 


wards cauſe was ſhewed, that an attachment ought not to 
go, but the party injured had his action upon the ſtatute of 
Elix. but the court thought, that it was a good foundation 
for an attachment, the diſobedience to the ſubpœna being a 


contempt to the court; and tho' an action might be brou 


on the ſtatute, yet that was a more dilatory method, and 


ght 


more difficult to proceed in, which encouraged witneſſes not 
attending frequently upon trials, at which they were ſub- 


peenaed to appear and give evidence. And therefore 
rule was made abſolute. L. Raym. 15 29. 


E. 14 G. 2. Chapman and Painton. A witneſs was ſer 


the 


ved 


with a fubpoena at Chg/ter, to attend the fittings at Guiluball, 
and two guineas were tendred by the perſon who ſerved it, 
and being objected to as too little, he declared he would 
give no more. The witneſs not coming up, an attachment 
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Evidence. 


' 55 was mobed for; but on ſhewing cauſe was diſcharged: the 
court ſaying it was too little, and that the witneſs is not 
| obliged to truſt to the court's allowing him more when he 
F comes 'td the book; for perhaps the party may not call him, 
Tf and then it may be difficult for him to get home again: 
: that this way of puniſhing as for a contempt was new, and 
practiſed only in this court: the common pleas not doing it 
to this day, but leaving the party to his remedy on the 5 El. 
c. 9. and therefore they would rot enter into any nice cal- 
culations of the expence, but confined their inquiry to the 
queſtion, whether the non attendance was thro* obſtinacy 
or not. Str. 1150. 
And, by the court, in the cafe of Hammond and Stewart, 
| | H. 8 G. the witneſſes ought to have a reaſonable time to 
| put their affairs in order, that their attendance upon 'the 
4 court may be as little prejudice to themſelves as poſſible. 
| Str. 510. | | 
# In criminal caſes, if a witneſs hath” been bound over, 
and do not appear; he fhall forfeit his recognizance. 


V. Of the manner of giving evidence. 


1 Whieh party 
; Mall begin the 

0 evidence. 

FF Evidence to be 

5 vpua datk. 


1, He who affirms the matter in iſſue, whether plaintiff 
or defendant, ought to begin to give evidence. Litt. 36. 

2. The evidence both for and againſt a priſoner, ought 
to be ppon oath. 

And if a peer is produced as a witneſs he ought to be 
ſworn. 2 Keb. 61. | 
„ Lord Pre/ton was committed by the court of quarter ſeſ- 
ſions, for refuſing to be ſworn to give evidence to the grand 
jury on an indictment of high treaſon; and on his being 
brought by habeas corpus into the king's bench, Holt Ch. }. 
ſaid, it was a great contempt, and that had he been there, 
he would have fined him, and committed him till he paid 
the fine; but being otherwiſe, he was bailed. 1 Salt. 278. 

But a quaker's affirmation in all caſes not being criminal, 
ſhall be allowed as evidence, without an oath ; but in cri- 
minal caſes his affirmation ſhall not be allowed. 7 & 6 
'F IV. c. 24. | 525 
Matt be poſitive, 3. It is no ſatisfaction for a witneſs to ſay, that he 
thinks or perſuades himſelf; and this for two reaſons, by. 
| Coke chief juſtice: 1. Becauſe the judge is to give abſolute 
ſentence, and ought to have mote ground than thinking. 
2... Becauſe judges, as judges, are always to give judgment 
ſecundum allegata et probata, notwithſtanding that private 
(| perſons think otherwiſe, Dyer 53. 
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4. The court may indulge a priſoner, in examining the Witneſſes may be 
witneſſes apart, but he cannot demand it of Fight, Sf Ip nn 
J. 4, 9. | ; rh | f 5 e k 

5. In caſes of life, no evidence is to be given againſt a Evidence to be 
priſqner, but in his preſence,  2:Haw. 428. given in the pri- 


\ I . 4 SS © „ ſoner's preſence. 
Witneſſes cannot teſtify a negative, but only am af Wirneſles cannot 


fitmative. d b, 4. c. 4. ER | nay 
bd } 1 . F we ma - 
7. A priſoner may not call witneſſes to diſprove what his — u bee 


own witneſſes have ſworn, St. Tr. J. 2, 704, 792. witneſſes. 

8. A witneſs ſhall not be permitted to read his evidence, 1 pma a my 
but he may look upon his notes to tefreſti his memory. St. hs 
Fr. V. 4. 45. ech ner oh N gs 

9. A witneſs ſhall not be craſs examined, till he has vrhen he may be 
gone thro' the evidence for the party on whoſe fide he was croſs examined. 
produced. Str. 7. J. 2. 792. UW ae 

10. It hath been admitted, that in order to. ſhew a vari- Variance. 
ance in the evidence, a depoſition taken by a. witneſs before 
a juſtice of the peace, may at. the priſoner's deſire beread at 
the trial, in order to take off the eredit of the witneſs,, by 
ſhewing a variance between ſuch depoſitions, and the evi- 
dence given in court. And for the ſame reaſon it ſeems 
agreed, that where a witneſs at one trial varies from his 
own evidence at another, in relation to the ſame matter, 
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Maintain the, iſſue, ought to, conclude, - 775i. P. puis hall conclude, 
220. 1 . 


A. Subpœna to give evidence. 


COEQRGE, the third; by the grate" e god, of Great 
Britain, France, and Ireland, #ing, defender 'of the 


\Fatth, and fo forth. 7e A. B. C. D. and E. F. greeting: 


te command you, and every of you, that all buſineſs being lard 
: ofade,. and all excuſes whatſoever ceaſing, you do in your profier 
peſſons appear. befare our juſtices aligned to keep. the peate in 
our county of ———— ang alſq ta hear and determine divers fe- 
lontes, treſpdlſet, and ether. miſdemeanors in the ſaid county 
committed, at the general quarter ſeſſions of the peace, to be 
helden at in and for the ſaid county, on the 
day of at the hour of ten in the forenoon of the 
fame day, to teflify the truth, and give evidence on behalf of 
the inhabitants. of the pariſh of: in the ſaid county, 
againſt A. O. in a caſe of laſtardy. And this you are in no 
Wiſe, tg. omit, nar any of eu te omit, an pain of one hundred 
: | p F f pounas, 
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pounds. Witneſs Sit James Lowther, Baronet, the — 4 


0 


in the Hear of our reign, 8 
R Note; There may be four witneſſes put in one ſabpœna. 
14 55 A ſubpœna ticket, 


Ts My. A. W. 


B* virtue of his majeſty's writ of ſubpœna to you directed, 
and herewith ſhewn to you, you are perſonally to be before 
h:s majefly's juſtices of the peace for the county of — at 
the general quarter ſeſſions of the peace to be holden for the ſaid 
county, at in the ſaid county, on- the————day 
of next, to teflify the truth, and give evidence on be- 
alf of the inhabitants of the pariſh of in the ſaid 
county, againſt A. O. in a caſe of baſtardy. And this you are 
not to omit, upon pain of one hundred pounds. Dated thiz—— 
day 0 1762. 


4 


By the court. 
4 c 


B. Condition of a recognizance to appear and give 
evidence. 


HE condition of this recognizance is ſuch, that i the 
above-bound A. W. ſhall perſonally appear at the next 
general quarter ſeſſions of the peace to be halden at — in 
and for the ſaid county, and then and there give ſuch evidence 
as he knoweth, upon a bill of indiftment to be exhibited by 


A. I. of yeoman, to the grand jury, again A. O. 
late of in the ſaid county, yeeman, for the feloniouſly 
taking and carrying away —— the property of and 


in caſe the ſaid bill be found a true bill, then if the ſaid A.W, 
fall then and there give evidence to the jurors that ſhall paſs 
on the trial of the ſaid A. O. upon the ſaid ball of indiftment, 
and nat depart thence without leave of the court, then this re- 
cegnigance ſo be void, atherwiſe of force. 
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examination. 


F a felony is committed, and one is brought before a 
1 juſtice upon ſuſpicion thereof, and the juſtice finds upon 
examination that the priſoner is not guilty ; yet the juſtice 
ſhall not diſcharge him, but he muſt either be bailed or 
committed: for it is not fit that a man once arreſted and 
charged with felony, or ſuſpicion thereof, ſhould be deli- 
vered upon any man's diſcretion, without farther” trial, 
Dalde e. 304+ d 
In order to which bail or commitment, the examination 
and information of the parties muſt farſt be taken, accord- 
ing to the following ſtatutes : | | 

Two or more juſtices (1 Q.) or one of the ſaid juſtices, be- 
fore they bail a perſon. apprehended for felony (if the offence is 
bailable) ſball take his examination (A) and the information 
(B) of them. that bring him, of the fatt and circumſlances 
thereef, and the ſame, or as much thereof as ſhall be material 
to prove the felony, ſhall put in writing ; which examination 
they ſhall certify (together with the bailment) at the next ge- 
neral gaol delivery, to be holden within the limits of their com- 
miſſion. I & 2 P. & M. c. 13. ſ. 4. 

And they ſhall have power to bind by recognizance (C) all 
ſuch as do declare any thing material ta prove the offence, to 
appear at the next general gaol delivery, to be holden within the 
caunty where the trial ſhall be, then and there to give evidence 
againſt the party ; and ſhall certify ſuch recognizance in like 


manner. 1. 5. 


And if they offend in any thing herein, they ſhall be fined by 


the 7 of gaol delivery. id. 


n like manner, where the perſon is not batled, but commit- 
d te ward, the juſtice or juſtices who commit him, ſhall before 
Juch commitment, take the like examination and information, 
and ſhall put the ſame in writing within two days after the ſaid 
examination, and ſhall in like manner bind over the witneſſes ; 


and certify the whale as above, 2 & 3P. & M. c. 10. 


Shall take his examination] And in order thereunto, if 
by ſome reaſonable occaſion, the juſtice cannot at the re- 
turn of the warrant take the examination, he may by 
word of mouth command the conſtable or any other per- 
ſon, to detain in cuſtody the priſoner till the next day, and 
then to bring him before the juſtice, for further examina- 
tion. And this detainer is juſtifiable by the conſtable or 
any other perſon, without ſhewing the particular cauſe for 
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which he was to be earned, or ny rrant in writing. 
1 H. H. 585. 

But the time of the detainer mh — no longer than is 
neceſſary for ſuch purpoſe; for which it is ſaid, that the 
ſpace of three days is a rgaſonable time. 2 Haw. 119. 

But the examination of the perſon accuſed, ought not ta 
be upon oath. 1 H. H. 585. 

But if upon his examination he ſhall confels the matter, 
it ſhallnot be amiſs that he ſubſcribe his name, or mark to 
it. Dalt. c. 104. 

Which examination being voluntary, and ſworn by the 
juſtice or his clerk to be truly taken, may be given in evi- 
rlence againſt the party confeſſing, but not _ _ 
1 H. H. 585. 2 Haw. 429. 


Ir formation of them that bring him] Or of oth iſs: : 
whom the juſtice may bring before him by his warrant (D) 
for that purpoſe. 1 #. H. 586. Daft. c. 164. 

And this information muſt be upon oath, Halt. c. 164. 
1H. H. 586. 

And therefore if a quaker is 'a witneſs, his \rfriatich 
muſt not be taken in this caſe; for by the 7 8 N. c. 34. 
J 36. ir is provided, that no Aua ber ſhall be examined for 
or againſt any perſon in any criminal cauſe, unleſs it be 
upon oath, 

And the faid information being upon the trjalſwyorn to 
"be truly taken, by the juſtice of his clerk, may be given in 
evidence againft the priſoner,” if the witneſſes be dead and 
not able to travel. 1 H. H. 586. 


Or as. mueh thereof as ball: be material to prove the felony] 
Yet it ſeemeth alſo juſt and right, that, the. Juſtices. who 
take information againft a felon, or perſon' fulpgdted of fe- 
lony, ſhould take and certify as well ſuch information, 
proof, and evidence, as gocth to the acquittal or clearing of 
the priſoner, as ſuch as maketh againſt the priſoner: for 
fuch information, evidence, or proof ſo taken, -is only to 
inform the King and his juſtices of the truth of che matter. 


Dalt. c. 165. 


Shall certify at the next gaol delivery] And yet for petty 


larcenies, and ſmall felonies,! the offenders may be tried at 


the quarter ſeſſions, and the examinations and informations 
may be certified thither, Dalt. c. 164. 


To be helden within the limits of their commiſſun] And yet 
examinations taken by Juſtices of the peace in one county, 
may be by them certified in another county, and there 

read, and piven in evidence againſt the priſoner, 


"Þ 164. 


Dalt. 


To 
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To bind by. recigniaance] And upon refuſal my commit 


ye 
* 
e eee 


the perſor- refuſing, 1 H. H. 586. 


is & And the parties grieved ought to be Lond, not hy to 
\c 7 give evidence, but alſo to prefer a bill of indictment againſt 
. e eee Dalt. c. 164. rer . 2297 
a 
A. Examination of a feln 
r 
3 5 Welmorle 1 H E examination of A. O. of — 
f yeoman, taken before. me Lancelot Pat- 
he tenſon, clerk, one of his maje/ty's. juſtices of the peace for the 
1 1 faid county [or, in the caſe of bail, talen before us 
'S, tu f Is majeſty's juſtices of the peace for the ſaid county, 
and une of us of the quorum | the day of in the 
T | year of the reign 6 
)) The faid. A. O. being charged before me Lor, us] by A. I. 
i of ————yeaman, with the Lay? = Healing out of the houſe 
4 ef the. ſaid A. I. at. — en the. -d of — —the 
| | Following goods, to wit,” to the waluz b LOTT Je the 
* faid A. O. upon his examination. now taken before me [or us] 
4 . conf Neth IA ad denleth that Oe. 
or | Wi 224-1 
„ nn "Information of a wa 
N Weſtmiarting HE information of A. I. 7 — 
0 | 
in | 5 yeaman, talen upon bath * mnt 2 
* before] 
nd SU ins 6 
5 C. Recognizance to give evidence. 
bo Weſtmorland. E it remembred, that un the 
fe- B* in the year ” 7 rei 
0, of — A. I. of — in the ſaid cbunty, yeoman, 
of come before me Lancelot Dae clerk, one of the Juſtices 
tor | of our faid lord the king,:; alſigned-to Rep thi peace m the ſaid 
to county, and did acknowledge himſelf to ave to our ſaid lord the 
Er. ; king ten pounds of. aux! money of Great Britain, under con- 
dition, that if he ſhall perſonally appear before the Ain of 
tty i our ſaid lord the king, at the next general quarter ſeſſiuns 7 


at * the peace [or, gaol deliver yy] to be holden in and 11 * 
ons Teotiy, then and there to give evidence in behal if * our [at 


the king, againſt A. O. late of: who being attac heu, 
et : aud abet of felony, is now committed to the gaol of * 
1 1 ſaid lord the king in the ſaid tounty, then this reap nrzance 10 
$$: ; be void, otherwiſe ef force, 
alt, 
Or 
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inguire of the ſaid felony, as alſo to them that ſball paſs upen 


uch information ang evidence as he knoweth concerning the ſaid 


Examination, 


. n 5 
&? hs, RI 


Or thus, to prefer a bill of indictment, and give 


evidence. __ 
Weſtmorland. D E it remembred, that en the day of | 
in the year of the reign "FAD 


0 A. I. . — in the ofa county, yeoman, perſo- 
nally came before me Lancelot Pattenſon, clerk, one of the 
Juſtices of our ſaid lord the king, aſſigned to keep the peace in 
the ſaid county, and acknonvledged himſelf to owe to our ſaid 
lord the king, the ſum of: of good and lawful money of 
Great Britain, to be made and levied of his goods and chat- 
tels, lands and tenements, to the uſe of our ſaid lord the king, 
his heirs and ſucceſſors, if he the ſaid A. I. ſhall fail in the 
condition indorſed. | * 


The condition of the within written recegnixance is ſuch, 
that whereas one A. O. late of was this preſent day 
brought before the juſtice within mentioned by the within bounden 
A.T. and was by him charged with the felonious taking and 
carrying away of the goods of him the ſaid A. I. and 
thereupon was committed by the ſaid juſtice to the common gail 
in and for the ſaid county : If therefore he the ſaid A. I. ſhall 
and do at the next general quarter ſeſſions of the peace ſor, 
gaol delivery] to be holden in and for the ſaid county, prefer 
or cauſe to be preferred, one bill of indiftment of the ſaid fi- 
bony againſt the ſaid A. O. and ſhall then alſo give evidence 
there concerning the ſame, as well to the jurors that ſhall then 


Ahe trial. of the ſaid A. O. that then the ſaid recognizance is 
, be void, or elſe to ſland in full force for the king. | 


D. Warrant for a witneſs, 


Weſtmorland. $ To the conſtable f 


 ALJHEREAS vath hath been made before me ——— 
VV ane of his majeſly's juſtices of the peace in and for the 
faid. county, by A. I. of ———yeoman, that he the ſaid A. I. 
was lately robbed at and that he hath goad cauſe to believe 
that A. W. off is 4 material witneſs to prove by whom 
the ſaid robbery was committed: Theſe are therefore to require 
you to cauſe the ſaid A. I. forthwith to come before me, to give 
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Examtnation. 


offence, that ſuch further proceeding may be had therein, as to 


* the law doth appertain. Given under my hand and ſeal at | 

in the ſaid county, the———day of —. | 
y of . It R . ; = 
eign Nur — 


„ Exciſe and Cuſtoms. 


S the cuſtoms and exciſe, ſo far as juſtices of the peace, | 
conſtables and other peace officers, are concerned 


hat- therein, are in ſome meaſure connected and interwoven 
ing, | with each - other ; it is thought proper here to repreſent 
the them together, that the reader may at once have a full and 


diſtin& comprehenſion of the whole. 


I. Of the cuſtoms in general, 


CURES - 2 - — _ 


p II. Of the exciſe in general. | 
aden III. Of the ſeveral goods in particular, under ] 
and | the management of the commiſſioners of 
ar the cuſtoms and exciſe, | 
ſhall | a 
ſo, 7 I. Of the cuſtoms in general. 
fer, 6 5 5 
75 Note; There are two books of rates for aſcertaining the 
ence values of goods on importation, according to which the 
then cuſtoms ſhall be paid; the one ſigned by Sir Harbattde 
bn Grimſlon, baronet, ſpeaker of the houſe of commons, re- 
eto | \ ferred to, eſtabliſhed, and confirmed, by the act of tonnage 
| ; and poundage 12 C. 2. c, 4. The other, ſigned by Spencer 
Compton, eſquire, ſpeaker of the houſe of commons, being 
an additional book of rates of goods imported, not particu- 
larly ſpecified in the former book of rates: The latter of 
which, as being part of the act itſelf, is inſerted in the ſta- 
tutes at large, 11 G. c. 7. but the former, altho' it is as ne- 
ceſſary to be known, yet being no part of the act, is not in- 
— ſerted therein; but may be found in Mr. Cay's abridg- 
the ment. | | K. 
J 1, When any commiſſion ſhall be iſſued for conſtituting A dinting and 
jev⸗ commiſſioners of the cuſtoms, two of them firſt named in . —— 
hom | the commiſſion ſhall be ſworn before the chancellor, or miſlicners, 
vire chief baron of the exchequer, or maſter of the rolls, far 
PIE | the true and faithful execution, to the beſt of their knowledge 
ſaid and power, of the truſt committed to their charge and inſpec- 
mice) tion, and that they will net take or receive any reward or gra- 


tuity, 
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In what caſes 
they only ean 
make ſeizures. 


Iſle of Man, as 
to cuſtoms. 


- 


Shipping or land- 


Extiĩe and Cuſtons. 
tuity, i direftly. or indireciy, ether than ther fatarics, nd 
hat. hall beallowed tbam frum the cratun, or the, regular fees 
eftabliſhed by law, fon any ſervice to be dene, in the. execution 
F their employment in the cuſtoms, on any arm whatſoever. 
. 

And every other of the commiſſioners and patent officers, 
and every of their deputics,-clerks, ,or ſervants, and all 
other officers who ſhall have any empfeyment · in or about 
the cuſtoms, ſhall at their. admiſſion, if it, is within the 
ports of London, take. the ſaid oath before two commiſſion- 
ers; and elſewhere, before two juſtices of the peace in the 
county, town, or place, Where his employment ſhall be: 
And every perſon not taking ſuch oath, {hall forfeit his 
office. id. 

And the perſons hereby reſpectively authorized to ad- 
miniſter the oath, ſhall certify the taking thereof, to the 
next ſeſſions to be held for the county or place where 
the oath was adminiſtred, to be kept amongſt the records, 
1 ©. :. 

4085 the 12 & 14 C. 2. c. 11. No ſhip or goods ſhall 
be * as forfeited for unlawful impoxtation or exporta- 
tion, or non-payment. of cuſtoms, but by oſſicers of the 
cuſtoms, /. 15. 

But by the 8 G. c. 18. Spirituous liquors, Britiſb or fo- 
reign, and-all foreign exciſcable liquors forteited, together 
with the caſks or other package, may be ſeized by any offi- 
cer of the cuſtoms or'exciſe, or by ſuch perſons 2s.ſhall be 
deputed by warrant from the lord treaſurer, or under trea- 
ſurer, or by ſpecial commiſſion under the great or privy 


ſeal but by no other perſon, /. 24. 


And by the 33 C. 2. c. 9. Officers of Aigen well as 

thoſe of the cuſtoms, may ſeize all ſhips, veſſels, boats, 
wherries, pinnaces, barges, or- gallies, liable to be ſorfeited 
for any of the reaſons contained in any of che acts of 8 G. 
c. 18. 11G, c. 30. 12 G. c. 28. hereafter following, and 
proceed to condemn the fame as the officers of. the cuſtoms 
may do. fe 24. 
No drawback mall be allowed forn goods . 
to the Ile of Man; and none ſhall be imported from 
thence, but of the produce thereof. 12 0. c. 28. 7. 2, 
22, 2 

4. ie any goods ſhall be laden or taken in from the ſhoar, 


ing goods with- into an) barge, hoy, wherry, or boat, to be carried aboard 


out Warrant, 


any ſhip outward bound; or laden or taken in out of any 
ſhip coming in from foreign parts, without a warrant and 
preſence of an officer of the cuſtoms; ſuch barge, hop, 
9 or boat ſhall be forfeited; and the wharfinger 

4 offending 


behav 


exche 


offending ſhall forſeit 100 J. and the maſter, purſer, boat- 
ſwain, or other mariner of any ſhip inward bound, con- 
ſenting thereunto, ſhall forfeit the value of the goods ſo 
unſhipped ; half to the king, and half to him that ſhall ſue, 
13& 14C.:2.: c. 11. J 7. 

And if any carman, porter, waterman, or other perſon, 
ſhall aſſiſt in the taking up, landing, ſhipping off, or carry- 
ing away, any ſuch goods; ſuch perſon, being apprehended 
by the warrant of any juſtice of the peace, and the ſame 
being proved byithe oath of two witneſſes, the ſaid offender 
for the firſt offence-ſhall by the juſtice be committed to the 
next gaol, there to remain till he find ſurety of the good 
behaviour for ſo long time until he be diſcharged by the lord 
treaſurer, chancellor, under treaſurer, or barons of the 
exchequer; and for a ſecond offence, he may by any juſtice 
of the peace as aforeſaid, be committed to the next gaol, 
there to remain for two months without bail, or until he 
ſhall pay to the ſheriff 5 J. for the king's uſe, or until 
he ſhall be diſcharged by the court of exchequer as afore- 
ſaid. id. | 


5. And here, on occaſion of the forfeiture of the boat power of juſtices 


or veſſel, mentioned in the preceding ſection, it is proper in caſe of ſhips, 
cattle, and car- 


to take notice of a general clauſe in the ſtatute of 8 G. 
c. 18. which brings the cognizance not only of the ſaid 
forſeiture, but alſo of ſeveral others hereafter following, 
under the juriſdiction of the juftices of the peace; and 
conſequently enlarges conſiderably this title relating to the 
cuſtoms; to wit, In regard that the keeping and main- 
taining the horſes ſeized, from the time of ſeizure, to 
the time of condemnation in the court of exchequer, is 
very chargeable, and the charge of condemning ſuch veſ- 
ſels, boats, and horſes, is very great; therefore it is en- 
acted, that all ſeizures of veſſels or boats of 15 tons or un- 
der, by virtue of any act relating to the cuſtoms, for car- 
rying uncuſtomed or prohibited goods, or for relanding de- 
benture goods; and all ſeizures of horſes, or other cattle, 
or catriages for carrying ſuch goods, may be heard and 
determined in ſuch manner as is appointed by the act of 
6G. c. 21. except as therein excepted ; that is to ſay, All 
ſuch ſeizures may in a ſummary way be determined by 
two juſtices of the peace reſiding near the place where the 
ſeizure is madle; whoſhall ſummon the party accuſed, and 
on appearance or default proceed to hear and give judgment, 
and iſſue warrants for ſale of ſuch as ſhall be by them con- 
demned: whoſe judgment ſball not be liable to any appeal 
or certiorari, 8 C. c. 18. / 16, 


5. And 


riages forfeited, 


. 
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Juſtices on trial 
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6. And by the 9 C. 2. c. 35. In trials of ſeizures, the 


zo proceed on the juſtices {hall proceed to the merits of the cauſe, | without 


merits. 


Officer on trial 
need not prove 
his commiſſion. 


Proof to lic en 
the owner. 


Goods relanded 
Ater drawback. 


Unſhipping with 


intent to land, 


inquiring into the form or manner of ſeizure.” ,. 34. 
_ And if any queſtion ſhal] atiſe, whether 5 perſon 
be an officer of the cuſtoms, proof ſhall be admitted, that 
ſuch perſon was reputed to be, and had acted in ſuch of- 
fice, and at the time when the matter in controverſy was 
done, without proving or producing the commiſhon. 11 
8 80. 2. ” Sm 

8. And if any diſpute ſhall ariſe, whether the cuſtoms 


have been paid; the proof ſhall lie on the owner, and not 


on the officer. 12 G. c. 28. /. 8. ö 

9. If any foreign goods ſpecified in any certificate, where- 
upon any drawback is to be made, or debenture to be made 
forth for any ſuch drawback, ſhall not be really and ena 


fide ſhipped and exported (danger of the ſeas and enemies 


excepted), or ſhall be landed again, unleſs in caſe of diſ- 
treſs to ſave the goods from periſhing, which ſhall preſent- 
ly be made known to the principal officers of the port; 
then not only all ſuch certificate goods ſhall be forfeited, 
but alſo the perſon relanding the ſame, or concerned there- 
in, or to whoſe hands they ſhall knowingly come, or by 
whoſe privity they are relanded, ſhall forfeit double value 
of the drawback, together with the veſſels, boats, horſes, 
cattle, and @arriages, made uſe of in landing or carrying 
the ſame ; half to the king, and half to him that ſhall in- 
form, ſeize, or ſue in the courts at We/ftminſter, 8 An. 
c. 13. J 16. But by the clauſe abovementioned, the boats, 
cattle, and carriages, may be recovered before the juſtices 
of the peace. 

10. By the 8 Arn. c. 7. If any goods ſhall be unſhip- 
ped, with intention to be landed, without paying cuſtoms, 
or if any prohibited goods ſhall be imported ; then not 
only the ſaid goods ſhall be forfeited, but alſo the perſons 
aſſiſting or concerned therein, or to whoſe hands they 
ſhall come, ſhall forfeit treble value, together with the 
veſſels, boats, horſes, and other cattle, and carriages; 
half to the king, and half to him that ſhall ſeize or ſue, 


ſe 17. 


power to ſearch, © II. Any perſon authorized by writ of aſſiſtants out of 


the exchequer, may take a conſtable or other publick of- 
ficer near, and in the day time enter any houſe or place, 


and in caſe of reſiſtance break open doors, cheſts, and other 


package, there to ſeize, and from thence to bring goods 
prohibited and uncuſtomed, and ſecure them in the king“ 
warehouſe, 13 C14 C. 2. c. 11. J 5. 
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12. If prohibited or cuſtomable goods ſhall be found by 
any officer of the cuſtoms, in a bark, hoy, lighter, barge, 
boat, or. wherry on the water; or coming directly from 
the water ſide, without the preſence of an officer, or if ſuch 
goods ſhall, on information of a credible perſon, be found 
in any houſe or place, on ſearch made as by the ſaid ſtatute 
of 13 14 C. 2. c. 11. ſuch officer may ſtop and put the 
ſaid goods in the king's warehouſe, until the claimer ſhall 
make proof before the commiſſioners, if it be in the port 
of London, that the duties have been paid or ſecured, or that 
the ſame had been bought in a lawful way of trade, and that 
ſuch perfon verily believes the duties to have been paid, or 
that the ſaid goods had been compounded for, or condemned 
in the exchequer, or been otherwiſe delivered by writ of that 
court, and that the prohibited goods had been compounded 
for, or condemned, or otherwiſe delivered, as aforefaid ; 
in which caſe, the goods ſhall be delivered without delay or 
charge. And if the goods be ſtopped in any other port, 
the claimer ſhall make the like proof and deliver the ſame 
to the collector, or in his abſence to one of the other prin- 
cipal officers of the port, which proof ſhall forthwith be 
tranſmitted to the commiſſioners for their directions touch- 
ing the delivery of the goods, or for ſeizing the fame and 


proſecution. 6 G. c. 21. / 39. 


Provided ſuch proof be made within ten days; in failure 
whereof the goods may be ſeized and proſecuted as by the 
laws againſt the importation of prohibited or uncuſtomed 
goods. /. 40. | 

If on ſuch proſecution, where no application hath been 
made to the commiſſioners or officers aforeſaid, and not 
otherwiſe, the property of the goods ſhall be claimed, and 
the queſtion ſhall ariſe whether the duties were paid, or the 
goods had been compounded for, or condemned, or other- 
wiſe delivered by writ out of the exchequer, or bought in 
a lawful way of trade, the proof ſhall lie on the claimer ; 
and if the claimer recovers his goods, he ſhall have coſts 
likewiſe, which ſhall be reckoned as a full ſatisfaction for 
damages. /. 41. 

Where the claimer ſhall make proof, either by oath be- 


fore a juſtice of the peace, or otherwiſe, to the ſatisfaction 


of the commiſſioners or officers of the cuſtoms, ſo as to 
induce them to order a delivery of the goods, and if the 
owner ſhall receive any damage by ſuch ſtop ; he may bring 


his action for his reaſonable damages. /. 42. 


But the officer, if he pleaſes, may proſecute, notwith- 
ſtanding the directions of the commiſſioners ; in which caſe 


he ſhall be liable to be ſued by the owner for recovery of his 
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Juſtices on trial 6. And by the 9 G. 2. c. 35. In trials of ſeizures, the 
do proceed on due juſtices ſhall proceed to the merits of the cauſe, without 
m_— inquiring into the form or mannet of ſeizure.” ,. 34. 
Officer on trial 7. And if any queſtion ſhall ariſe, whether any perſon 
mes ace baron, be an officer of the cuſtoms, proof ſhall be admitted, that 
his common, ſuch perſon was reputed to be, and had acted in ſuch of- 
fice, and at the time when the matter in controverſy was 
done, without proving or producing the commiſſion. 11 
„ . nd 
Proof to le en 8. And if any diſpute ſhall ariſe, whether the cuſtoms 
the owner- have been paid; the proof ſhall lie on the owner, and not 
on the officer. 12 G. c. 28. / 8. | 
Goods relanded _ 9. If any foreign goods ſpecified in any certificate, where- 
alter drawback. upon any drawback is to be made, or debenture to be made 
forth for any ſuch drawback, ſhall not be really and bona 
fide ſhipped and exported (danger of the ſeas and enemies 
excepted), or ſhall be landed again, unleſs in caſe of diſ- 
treſs to ſave the goods from periſhing, which ſhall preſent- 
ly be made known to the principal officers of the port; 
then not only all ſuch'certificate goods ſhall be forfeited, 
but alſo the perſon relanding the ſame, or concerned there- 
in, or to whoſe hands they ſhall knowingly come, or by 
whoſe privity they are relanded, ſhall forfeit double value 
of the drawback, together with the veſſels, boats, horſes, 
cattle, and @rriages, made uſe of in landing or carrying 
the ſame ; half to the king, and half to him that ſhall in- 
form, ſeize, or ſue in the courts at Vefminſter. 8 An. 
c. 13. / 16. But by the clauſe abovementioned, the boats, 
cattle, and carriages, may be recovered before the juſtices 
of the peace. 
Unſhipping with 10. By the 8 Ann. c. 7. If any goods ſhall be unſhip- 
intent to land, ped, with intention to be landed, without paying cuſtoms, 
or if any prohibited goods ſhall be imported ; then not 
only the ſaid goods ſhall be forfeited, but alſo the perſons 
aſſiſting or concerned therein, or to whoſe hands they 
ſhall come, ſhall forfeit treble value, together with the 
veſſels, boats, horſes, and other cattle, and carriages; 
balf to the king, and half to him that ſhall ſeize or ſue, 
foi 17. | 
0 5 Any perſon authorized by writ of aſſiſtants out of 
the exchequer, may take a conſtable or other publick of- 
ficer near, and in the day time enter any houſe or place, 
and in caſe of reſiſtance break open doors, cheſts, and other 
package, there to ſeize, and from thence to bring goods 
prohibited and uncuſtomed, and ſecure them in the king 
warehouſe, 13 C14 C. 2. c. 11. J. 5. 
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12. If prohibited or cuſtomable goods ſhall be found by 
any officer of the cuſtoms, in a bark, hoy, lighter, barge, 
boat, or wherry on the water; or coming directly from 
the water ſide, without the preſence of an officer, or if ſuch 
goods ſhall, on information of a credible perſon, be found 
in any houſe or place, on ſearch made as by the ſaid ſtatute 
of 135 14 C. 2. c. 11. ſuch officer may ſtop and put the 
ſaid goods in the king's warehouſe, until the claimer ſhall 
make proof before the commiſſioners, if it be in the port 
of London, that the duties have been paid or ſecured, or that 
the ſame had been bought in a lawful way of trade, and that 
ſuch perſon verily believes the duties to have been paid, or 
that the ſaid goods had been compounded for, or condemned 
in the exchequer, or been otherwiſe delivered by writ of that 
court, and that the prohibited goods had been compounded 


for, or condemned, or otherwiſe delivered, as aforefaid ; 


in which caſe, the goods ſhall be delivered without delay or 
charge. And if the goods be ſtopped in any other port, 
the claimer ſhall make the like proof and deliver the ſame 
to the collector, or in his abſence to one of the other prin- 


cipal officers of the port, which proof ſhall forthwith be 
tranſmitted to the commiſſioners for their directions touch- 
ing the delivery of the goods, or for ſeizing the fame and 
proſecution. 6 G. c. 21. /. 39. 


Provided ſuch proof be made within ten days; in failure 
whereof the goods may be ſeized and proſecuted as by the 
laws againſt the importation of prohibited or uncuftomed 
goods. /. 40. | 

If on ſuch proſecution, where no application hath been 
made to the commiſſioners or officers aforeſaid, and not 
otherwiſe, the property of the goods ſhall be claimed, and 
the queſtion ſhall ariſe whether the duties were paid, or the 
goods had been compounded for, or condemned, or other- 
wiſe delivered by writ out of the exchequer, or bought in 
a lawful way of trade, the proof ſhall lie on the claimer; 
and if the claimer recovers his goods, he ſhall have coſts 
likewiſe, which ſhall be reckoned as a full ſatisfaction for 
damages. /. 41. 

Where the claimer ſhall make proof, either by oath be- 
fore a juſtice of the peace, or otherwiſe, to the ſatisfaction 
of the commiſſioners or officers of the cuſtoms, ſo as to 
induce them to order a delivery of the goods, and if the 
owner ſhall receive any damage by ſuch ſtop ; he may bring 
his action for his reaſonable damages. . 42. | 

But the officer, if he pleaſes, may proſecute, notwith- 
ſtanding the directions of the commiſſioners ; in which caſe 


he ſhall be liable to be ſued by the owner for recovery of his 
goods 
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s with full coſts: or if the commiſſioners ſhall give no 
irections for delivery of the goods, the owner nevertheleſs 
may ſue for them with coſts and damages. / 43. 

1 Goods taken in 13. If any foreign goods ſhall be 7. 1 in at ſea, or put 
oi — out of any ſhip, within four leagues from the coaſt, with- 
| out payment of the cuſtoms and other duties (unleſs in caſe 
of neceſſity, or for a lawful reaſon, of which the maſter 
ſhall give immediate notice and make proof, before the 
chief officer of the cuſtoms of the firſt port where he ſhall 
arrive); the ſame ſhall be forfeited, and every perſon aiding 
or concerned therein ſhall forfeit treble value; and the veſ. 
ſel into which the ſame ſhall be taken, ſhall be forfeited, 
not exceeding 100 tons; and the maſter of the veſſel out 
of which they are taken, ſhall alſo forfeit treble value; 
half to the king, and half to him that ſhall ſeize or ſue, 


fix „ 
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Officers may 14. Any officer of the cuſtoms or exciſe (producing his 
i e coaſting warrant or deputation, if required) may go on board any 


| coaſting veſſel, and ſearch for prohibited and uncuſtomed 
goods, and continue on board during the veſſel's ſtay within 
| the limits of the port; and if any perſon ſhall obſtruct him, 
he ſhall forfeit 100 l. 9 G. 2. c. 35. / 29. 

15. On oath made before a juſtice of the peace, that any 
perſon is lurking within five miles of the ſea coaſt or any 
navigable river, and there is reaſon to ſuſpect that he waits 
with intent to be aiding in running of goods, the juſtice 
may grant his warrant to bring him before him; and if he 
ſhall not give a ſatisfactory account of himſelf and his em- 
ployment, or otherwiſe make it appear that he is not con- 
cerned in any clandeſtine or unlawful buſineſs, he ſhall be 
committed to the houſe of correction, to be whipt and 
kept to hard labour not exceeding one month : And the 
commiſſioners of the cuſtoms or excife ſhall cauſe to be 
paid to the informer a reward of 20 s, for each offender, 
„. £4 38. 

But if ſuch perſon ſhall deſire time for clearing himſelf, 
he ſhall not be puniſhed by whipping or other correction, 
but committed to the common gaol till he ſhall fo do, or 
till he find ſecurity not to be guilty of any the ſaid offences. 

„ | 

16. If any perſon ſhall knowingly receive or buy any 
run goods; he fall on conviction (after ſummons) by con- 
feſſion, or oath of one witneſs, befor one juſtice where the 
offence ſhall be committed or the offender ſhall be found, 
forfeit 20/1. half to the informer, and half to the poor, 
by diſtreſs; for want of diſtreſs, to be committed to pri- 
ſon for three months. 8 E. c. 18. / 10, 
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keep, or conceal, or ſuffer to be harboured, kept, or con- 
cealed, any prohibited or run goods liable to pay cuſtoms; 
he ſhall (whether he claim any property in them or not) 
forfeit the ſame, and treble value, to be recovered and mi- 
tigated as. by the laws of exciſe, or in the courts at A- 
minſter, half to the king, and half to him that ſhall ſue, 


. 16. 


18. And if any petſon ſhall offer to ſale any prohibited 
goods, or which have been, or are by him pretended to have 
been run; the ſame, together with the package ſhall be for- 
feited, and be ſeized by the party to whom they are offered 
to ſale, or by any officer of the cuſtoms or exciſe: Pro- 
vided that if the ſeizure is within the bills of mortality; 
then within 24 hours, if elſewhere within 48 hours, they 
be put into the king's warchouſe near the place of ſeizure, 
and if it be far from any ſuch warehouſe, then in ſome 
exciſe office near. 11 C. c. 30. /. 18. | 

And the perſon offering them to ſale, ſhall alſo forfeit 
treble. value. /. 19. 

And the ſaid goods, if fold, may be ſeized (with the 
package) from the buyer, either by the ſeller or any ſuch 
officer. /. 20. 

And the buyer ſhall alſo forfeit treble value. But both 
buyer and ſellet ſhall not be proſecuted for the ſame goods, 
but whether of them ſhall firſt proſecute the other ſhall be 
diſcharged ; but if proſecution ſhall not be commenced in 2 
month, the warehouſe keeper may proſecute. /. 21. 

Which ſaid forfeitures ſhall be recovered and mitigated 
as by the laws of exciſe, or in the courts at Veſiminſtern; 
half to the king, and half to him that ſhall ſue. / 39. 


19. All porters, and others, knowingly carrying run or Porter cattying 
prohibited goods, and who ſhall be convicted thereof (on ran goss. 


appearance or default) on the oath of one witnefs, or con- 
feſſion, before one juſtice where the offence ſhall be com- 
mitted, or the offender found, ſhall forfeit treble value, 
half to the informer, and half to the poor, to be levicd by 
diſtreſs by warrant of ſuch juſtice, and for want of diſtreſs 
to be committed to the houſe of correction; to be whipt 
and kept to hard labour not exceeding three months. 9 G. 
rn 


20. Perſons paſſing with foreign goods landed without Perſons are &f 


entry, within 20 miles of the coaſt, if they be more than ©'s» "<3 c] 
run goods. 


hve in number, or armed, or diſguiſed, or who ſhall for- 
cibly reſiſt the officers of the cuſtoms or exciſe in ſeizing 


run goods, ſhall be guilty of felany, and tranſported for ſe- 
ven years. 8G, c. 18. / 6; 


Vos. I. G 2 Bug 


15; And by the 11 G. c. 30. If any perſon {hall harbour, 
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But if any offender ſhall in two months after his offence, 
and before conviction, diſcover his accomplices, ſo as two 
or more be convicted; he ſhall have a reward of 401. if 
the value of the run goods exceed 50/7, and ſhall be ac- 
quitted. / 7. 

And any other perſon diſcovering any one offender, in 
three months, ſo as he be convicted, ſhall have in like 
manner 40 J. over and above what he may be intitled to on 
account of the ſaid run goods. / 8. 

And by the 9 G. 2. c. 35. Perfons being two or more in 
company, who ſhall be found paſſing within five miles from 
the coaſt, or from any navigable river, with one or more 
horſes, or with any cart or carriage, whereon there ſhall 
be laden more than fix pounds of tea, or ſpirituous liquors 
exceeding five gallons, not having paid the duties, and not 
having a permit, or any other foreign goods of above 30l. 
value, landed without entry and payment of duties, and 
ſhall carry any offenſive arms, or wear any diſguife, or ſhall 
forcibly obſtruct, or reſiſt any officer of the cuſtoms or ex- 
ciſe in ſeizing or ſecuring any prohibited, uncuſtomed, or 
run goods, or other execution of their office, ſhall be deemed 
runners of foreign goods, within the meaning of the aid 
act of 8 G. c. 18. altho' no proof ſhall be made that fuch 
goods were run, or had not been entred and paid duty; but 
the proof of ſuch entry and payment, and how they came 
by the goods, ſhall lie on ſuch perſons : and every perſon 
convicted of any ſuch offence, ſhall be guilty of felony, and 
tranſported for ſeven years. /. 13. 

And all the goods fo found, weapons, horſes, cattle, car- 
riages, and their furniture, chefts, bags, caſks, and other 
package, ſhall be forfeited, /. 14. 

And if any officer or other perfon ſhall loſe any limb, 
or be otherwiſe maimed or dangeroufly wounded by any 
oftender laſt mentioned, or in endeavouring to apprehend 
him, he ſhall on the conviction of ſuch offender have a te- 
ward of 50 l. over and above any other reward he may be 
intitled to by this act. J. 15. 

And if any perſon be killed in endeavouring to appre- 
hend ſuch offender, his executors or adminiſtrators (on cer- 
tificate under hand and fea} of the judge of aſſize for th: 
county where the fact was done, or of the two next juſtice: 
of the peace, of ſuch perſon being ſo killed) ſhall have 50“, 
over and above any other reward they may be intitled to by 
this act. /. 15. 

And if any perſon ſhall, in three months after ſuch laſt 
mentioned offence committed, diſcover to the commiſſio- 


ners of the cuſtoms or exciſe, any offender ſo as he be con- 
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victed; he ſhall have 501. over and above any other re- 
ward he may be intitled to by any law. J. 16, : 

And the commiſſioners of the cuſtoms or exciſe ſhall 
cauſe the rewards to be paid out of the ſaid revenues, on 
producing a certificate under the hand of the judge certi- 
fying the conviction, or on producing ſuch certificate of 
the perſon being killed: and if any diſpute ſhall ariſe be- 
tween the perſons intitled to the reward, the ſame ſhall be 
adjuſted by the commiſſioners. /. 17. 

21. And upon information on oath before a juſtice o 
the peace, that any perſons, to the number of three or 
more, are or have been aſſembled, to be aiding in the clan- 
deſtine running, landing, or carrying away prohibited and 
uncuſtomed goods, or to reſcue them after ſeizure, and 
armed with fire arms or other offenſive weapons; he ſhall 
grant his warrant to the conſtables and other peace officers, 
requiring them to take to their aſſiſtance as many as may 
be thought neceſſary for apprehending ſuch perſons : and he 
may, if on examination he find cauſe, commit them to the 
next county gaol, there to remain without bail or main- 
prize, until they be diſcharged by due courſe of law : and 
ſuch perſons, on conviction of their being aſſembled and 
armed as aforeſaid, ſhall be adjucged guilty of felony, and 
tranſported for ſeven years. 9 G. 2. c. 35. J 10. 

And the apprehender for every perſon convicted ſhall 
have a reward of 50. immediately after conviction and de- 
mand made, tendring a certificate under the hand of the 
judge, certifying the conviction, and that he was taken by 
the perſon claiming the reward. 

And if any perſon ſhall loſe a limb, be maimed or dan- 
gerouſly wounded, in apprehending or endeavouring to ap- 
prehend, or purſuing ſuch offender ; he ſhall on fuch con- 
viction have a reward of 50/, over and above any other 
reward that he ſhall be intitled to by this act. /. 11. 

And if any perſon ſhall be killed in taking, or endea- 
vouring to take ſuch offender ; his executors or adminiſtra- 
tors (on certificate under the hand and ſeal of the judge of 
aſſize of the county where the fact was done, or of the two 
next juſtices of the peace, of ſuch perſon being ſo killed) 
ſhall have a reward of 50 J. over and above any other re- 
ward they may be intitled to by this act. /. 11. 

And if any offender ſhall in three months after his of- 
fence, and before his conviction, diſcover two or more ac- 
complices, to the commiſſioners of the cuſtoms or exciſe, 
ſo as two be convicted; he ſhall have 501. for every per- 
fon ſo convicted, and be diſcharged of his offence. / 12. 

The ſaid rewards to be paid 
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22. By the 18 G. 2. c. 28. All perſons, who before 
May 1. 1745, have incurred any penalty for running of 
goods are indemnified. But if any perſon having been 
guilty of any ſuch offence, for which he is liable to be 
tranſported, ſhall take the benefit of this act, and after- 
wards commit any the like offence ; he ſhall be guilty of 
felony without benefit of clergy. 

23. And by the 19 C. 2. c. 34. If any perſons, to the 
number of three or more, armed with fire arms or other 
offenſive weapons, ſhall be aſſembled in order to aſſiſt in 
the exportation of goods prohibited to be exported, or in 
running any prohibited or uncuſtomed goods, or goods lia- 
ble to pay duties which have not been paid, or in relanding 
goods after drawback, or in reſcuing the ſame after ſeizure, 
or in reſcuing any perſon apprehended for any offence made 
felony by any act relating to the cuſtoms or exciſe, or in 
preventing his being apprehended ; or if any perfon ſhall 
have his face blacked, or wear any diſguiſe, when paſſing 
with ſuch goods; or ſhall forcibly hinder or aſſault any of- 
ficer in the ſeizing ſuch goods, or dangerouſly wound any 
officer attempting to go on board any veſſel, or ſhoot at or 
wound him when on board; he ſhall be guilty of felony 


without benefit of clergy. /. 1. 


And perſons charged with any the ſaid offences, before 

a juſtice of the peace, by information on oath of one or 
more credible perſons to be ſubſcribed by him or them, the 
juſtice ſhall forthwith certify the ſame under his hand and 
ſeal, and return the information to one of the fecretaries of 
ſtate, who ſhall lay the ſame before the king in council; 
who may thereon make his order, commanding the offen- 
der to ſurrender in 40 days after the firſt publication thereof 
in the gazette, to the lord chief juſtice, or any other of 
the juſtices of the king's. bench, or to ſome juſtice of the 
peace who thereon ſhall commit him to gaol, to anſwer the 
charge againſt him according to due courſe of law: Which 
order the clerks of the privy council ſhall cauſe to be forth- 
with publiſhed in the two ſucceſſive gazettes, and to be 
tranſmitted to the ſheriff where the offence was committed; 
who ſhall in 14 days cauſe the ſame to be proclaimed be- 
tween ten in the morning and two in the afternoon, in the 
market places, on the market days, of two market towns 

in the ſame county, near the place where the offence was 

committed; and a copy of the order ſhall be affixed on ſome 

publick place in the ſaid towns: And if ſuch offender ſhall 

not ſurrender purſuant to ſuch order, or eſcape after ſur- 

render, he ſhall be attainted of felony without benefit of 

clergy, J 2, 
e And 
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* : And if any perſon after the time appointed for ſurrender, 
ol mall knowingly harbour ſuch offender ; he ſhall, on con- 
be * viction within one year, be guilty of felony, and tranſ- 
* ported for ſeven years. /. 3. | 

4 | And every perſon who ſhall take, or diſcover ſo that he 


may be taken, any perſon ſo advertiſed and not ſurren- 
dring, and cauſe him to be brought before a judge of tte 
lt king's bench, or juſtice of the peace for London or Middle- 
a ſex (who ſhall commit him to Newgate), ſhall receive 500 J. 
in one month after execution awarded, from the commiſ- 


lzoners of the cuſtoms or exciſe reſpectively: And if an 


po offender, againſt whom no ſuch order in council ſhall have 
1 been made, ſhall himfelf ſo diſcover or apprehend any other 
. againſt whom an order hath been made; he ſhall be ac- 


quitted of all his own offences for which no proſecution 
* is then commenced, and ſhall alſo have his ſhare of the 
premium: And if any perſon ſhal] be maimed or grievouſl 


10 wounded in apprehending ſuch offender ; he ſhall receive 
1 501, over and above ſuch other reward as he may have as 
4 apprehender: And if any perſon ſhall be killed in appre- 
ny 7 his executors or adminiſtrators ſhall receive 1001. 
. 
A But nothing herein ſhall prevent miniſters of juſtice from 
4 taking ſuch offender by the ordinary courſe of law; but if 
oh he ſhall be taken before the expiration of the time limited 
is: for his ſurrender, no further proceedings ſhall be had upon 
the order made in council, but the offender ſhall be brought 


f | to trial by due courſe of law. /. 4. 
: And if any offender, before order for his ſurrender, ſhall 
diſcover two or more accomplices, ſo as they be convicted; 


oy he ſhall receive 50 . for each, and be diſcharged of all of- | 
1 þ fences for which no proſecution ſhall be then commenced, 
II. 

w 1 24. If any perſons paſſing in a publick and avowed man- Officers may op- | 
* ner, with prohibited or uncuſtomed goods, and armed with you force with 4 
A piſtols, guns, cutlaſſes, or other offenſive weapons, ſhall e. 4 
. moleſt or reſiſt the officers of the cuſtoms or exciſe, endea- 
. | vouring to ſeize the ſame, by beating, maiming, or wound- 
71 ing them, or any perſon aſſiſting them; they may oppoſe 

force with force: and if any perſon ſo reſiſting the officers | 
1 be wounded, maimed, or killed; ſuch officers, or perſons | 
8 8 * aſlifting them in their defence, may plead the general iſ- | 
_ | ſue, and give this act and the ſpecial matter in evidence; | 
42 | and all juſtices of the peace, and others, before whom they | 
| hall be brought, ſhall admit them to bail. 9 G. 2. c. 35. 
t of a J. 35 | 
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Dangerouſly 25. By the 13 C14 C. 2. c. 11, Where any officer or 
_ officers of the cuſtoms ſhall be by any perſon armed with 
| club or any manner of weapon, forcibly hindred, affronted, 
abuſed, beaten, or wounded, to the hazard of their lives, 
either on board any ſhip, or on the land or water in exe- 
cution of their office; every perſon ſo abuſing any ſuch offi- 
cer or his deputy, or ſuch as ſhall act in his aid or aſſiſtance, 
ſhall by the next juſtice or other magiſtrate be committed 
to priſon to the next quarter ſeſſions; and the ſaid ſeſſions 
ſhall puniſh him by fine, not exceeding 100/, and the of- 
tender to remain in priſon, till he be diſcharged by order of 
the exchequer both of the fine and of the impriſonment, or 
diſcover the perſon that ſet him on work. /. 6. 
By eight or more, 26. And by the 6 G. c. 21. If any officer of the cuſ- 
„ forcibly hindred, wounded, or beaten, in the due 
execution of his office, by any perſons armed with any 
manner of weapon, tumultuouſly aſſembled by day or night, 
to the number of eight ar more; the offenders ſhall be 
tranſported for any term not exceeding ſeven years. /. 34, 


And if any offender ſhall in two months after his offence, 
and before conviction, diſcover his accomplices ſo as two 
be convicted, he ſhall have 40 J. reward for each, and be 
acquitted, f. 36. 

And if any other perſon ſhall in three months diſcover 
any oftender ſo as he be convicted, he ſhall have 401. over 
and above any other reward on account of the run goods, 
J. 37- 
The fame to be paid by the receiver general, or caſhier 

of the cuſtoms, on producing the judge's certificate. /. 38. 

Oppoſes on ſhip- 27. And by the 9 G. 2. c. 35. more generally it is en- 

_ ran por acted, that if any officer of the cuſtoms or exciſe, being on 

: boaid any ſhip, be forcibly hindred, wounded, or beaten, 

in execution of his office, either by day or night; the of- 
fender ſhall be tranſported for ſeven years. /. 28. 

28. And by the 19 C. 2. c. 34. / 6. If any officer or 
other perſon employed in ſeizing any goods forfeited for be- 
ing prohibited or uncuſtomed, or for not having paid duty, 


Hundred ſhall 
anſwer damages. 


or by virtue of any law to prevent the exportation of 


goods, or in endeavouring to apprehend offenders againſt 
this act, ſhall be beaten or killed, or the goods ſeized be 
reſcued ; the hundred ſhall anſwer damages, and alſo pay 
100 J. to the executors or adminiſtrators of ſuch perſon 
killed, ſo as the ſum for beating exceed not 40 J. nor for 
the loſs of goods 200 J. to be recovered and levied as in 
caſes of robbery by the 8 G, 2, 
p | 
But 


> 4 


N r 
* WTF 


Exciſe and Cuſtoms. 455 


But no perſon ſhall recover damages for ſuch beating or 
loſs of goods, unleſs he give notice in four days to two in- 
habitants near, and in eight days make oath before a juſtice, 


whether he knew any of the perſons concerned, and if he 


did, he ſhall be bound over to proſecute ; and unleſs, be- 
ſides the ſaid notice and recognizance, he give ſuch alſo 
as perſons robbed by the 8 G. 2. are directed to give. 
. 

74 where the offender ſhall be convicted in {ix months, 
the hundred ſhall not be liable. /. 8. 

Alſo the action againſt the hundred muſt be commenced 
within a year. /. 9. 

29. Offences relating to the cuſtoms or exciſe, made fe- Felonies in re- 
lony by any act, may be tried in any county; but the at- — ond 
tainder ſhall work no corruption of blood, loſs of duwer, tried in 5 
or forfeiture of lands. 19 G. 2. c. 34. J 5. county. = 


II. Of the exciſe in general. 


1. One principal head office of exciſe ſha!] be kept in Head office, ans 
London, or within ten miles thereof, to which all other of- <ommithone:s, 
fices in the kingdom ſhall be ſubordinate and accountable ; 
which ſaid office ſhall be managed by ſuch commiſſioners as 
the king ſhall appoint. 12 C. 2. c. 24. . 46. 5 W. c. 

20. J. 16. 

2. And all places within the bills of mortality ſhall be Subeommiſ- 
under the immediate care and management of the ſaid head m—_— . 
office ; and ſuch, and ſo many ſubordinate commiſſioners, Cen 
and ſubcommiſſioners, and other officers ſhall be appointed 
by the king in other places, as he ſhall think fit. 12 C. 2. 

e. . . | 

3. And the exciſe office in all places where it ſhall be o0Fce when to 
appointed, ſhall be kept open from eight in the morning, be kept cpca. 
till two in the afternoon. 23 C. 2. c. 26. ,. 12, 

4. And the commiſſioners or ſubcommiſſioners ſhall ap- Offce in marke: 
point under their hands and ſeals, fuch perſons as they ſhall towns. 
think needful in each market town, to be there upon every 
market day, in ſome known and publick place, for recei- ' 
ving entries and duties, and performing all other things 
touching the revenue of exciſe: And if ſuch office ſhall 
not be ſo kept in each market town, the commiſſioners or 
others neglecting or refuſing, ſhall for every market day 
torfeit 10 I. And ſuch perfon as ſnhall come to ſuch. market 
town to make his entry or payment, and tender the ſame 
accordingly, and be able to prove ſuch tender by oath of 
one Witneſs, ſhall not be liable to any penalty for ſuch 
Gg 4 weekly 


—_ —— 


3 


r 


4 
— 2 — 


Colle Tones, 
tricts, and other 
divillons. 


Sdgers, 


Excite in general. 


weekly or monthly entries or payments, as ſhould have 


been made or paid on ſuch market day. 15 C. 2. c. 11, 


/. 10. 


5. The kingdom of England and Males (excluſive of the 
bills of mortality) i is divided into 49 collections; ſome called 
by the names of particular counties; others by the names 
of great towns, where one county is divided into ſeveral 
collections, or where a collection comprehends the conti- 
guous parts of ſeveral counties: Every collection is ſubdi- 
vided into d:/tri&5, within each of which there is a ſuper. 
viſor ; and each diſtrict is parcelled out into out rides and 
foot walks, within each of which there is a gager or ſur- 
veying officer. Gilb, Exch. Append. 

6. The commiſſioners or ſubcommiſſioners, in their re- 
ſpective circuits and Giviſians, ſhall conſtitute under their 
hands and ſeals, ſuch and ſo many gagers as they ſhall find 
. 2. c. 24. J. 33. 

In order to which, he who would be made a gager, muſt 
procure a certificate, that he is above 21, and under 30 
years of age; that he underſtands the four firſt rules of 
arithmetick ; that he is of the communion of the church of 
England ; ; how he has been employed, or what buſineſs he 
hath followed ; that he is not incumbered with debts; whe- 
ther ſingle or married; and if married, how many chil- 
dren he has, for it he has above two, he cannot (by the 
rules of the office) be admitted. G13. Exch, App. 

He muſt alſo nominate two perſons to be his ſureties, and 
it muſt be certified that they are of ſufficient ability; and 
that the ſaid certificate is of his own hand writing : Such 
certificate, written by him, muſt be ſigned by the ſuper- 
viſor of exciſe where the party applying lives. id, 

At the bottom of the certificate muſt be his affidavit, that 
neither he, nor any elſe to his knowledge, hath direct or 
indirectly, given or promiſed to give, any treat, fee, gra- 
tuity, or reward, for his obtaining or endeavouring to ob- 
tain an order for his being inſtructed. id. 

When an order for inſtruction is granted, it is directed 
to an experienced officer, who receives ſuch perſon as bis 
pupil; and the like books as officers have, being delivered 
to ſuch pupil, he goes with and attends the officer who in- 
ſtructs him, and takes ſurveys, and in his own books makes 
the like entries as if he was an officer, until the inſtructor 
certifies that he is fully inſtructed. id. 


After he is thus certified for, and until he is employed, 


he is called an expectant, being to wait till a vacancy hap- 
pens, id. a 
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have 7. No perſon ſhall be capable of intermeddling with any Officer's oath. 
I1, office relating to the exciſe, until he ſhall before two juſti- 
ces in the county where his employment {hall be, or before 
the a baron of the exchequer, take the oaths of allegiance and 
alled * ſupremacy, together with this oath following; 
mes Yeu ſhall ſwear to execute the office of ——truly and 
eral | faithfully, without favour or affettion, and ſhall from time to 
nti- lime true account make and deliver to ſuch perſon and perſons 
di- as his majeſty ſhall appoint to receive the ſame, and ſhall take 
per- no fee or reward for the execution of the ſaid office, from any 
and other perſon than from his majeſty, or thoſe whom his majeſty 
ſur- ſhall appoint in that behalf. 12 C. 2. c. 24. ſ. 47. 
And the juſtices ſhall certify the taking of ſuch oath, to 
re- the next quarter ſeſſions, there to be recorded. /. 48. 
their And the officer ſhall alſo enter a certificate thereof with 
find the auditor of the exciſe: And if any ſuch perſon ſhall act 
before he hath taken the ſaid oaths, and entred his certift- 
muſt cate with the auditor aforeſaid, he ſhall forfeit 50 l. a month. 
30 166. 2. c. 11. 
2S of And he ſhall alſo, within ſix months aſter his admiſſion 
ch of to the office, take the oaths and. ſubſcribe the declaration 
s he againſt tranſubſtantiation, at the quarter ſeſſions ; in like 
be- manner as other perſons admitted to offices. 
chil- 8. The buſineſs of the ſaperviſar is to be continually ſur- Officers general 
the veying the houſes and places of the perſons within his diſ- dat). 
trict liable to duties; and to obſerve and ſee whether the 
and officers duly make their ſurveys, and make due entries there- 
and of in their books and in the ſpecimen papers; and eve 
Such ſuperviſor is in his own book to enter what himſelf does, 
per- each day and part thereof; and alſo ſet down the behaviour 
good or bad, the diligence or negligence, of the ſeveral of- 
that ficers of his diſtrict; and at the end of every ſix weeks, to 
y or draw out a diary of every day's buſineſs, and of the remarks 
gra- made each day of the ſeveral officers in his diſtrict, and to 
ob- tranſmit ſuch diary at the end of every ſix weeks to the 
chief office, Gilb. Exch, Append. 
ted Each commiſſioner takes and peruſes a proportion of theſe 
; his diaries, and when he meets with any remarkable complaint 
ered againſt any officer, he communicates it to the reſt ; who 
in- thereupon come to an agreement, either to admoniſb, re- 
akes primand, reduce, or diſcharge. For ſmall faults, officers are 
tor admoniſhed; for great ones, reprimanded; for greater, re- 
duced; but for the greateſt, they are diſcharged. The 
yed, commiſhoner who peruſes the diary, writes in the margin, 
hap- admoniſh, reprimand, or as the caſe is. id. 
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Theſe diaries, after having been thus written upon, are 
deliyered to the clerk of the diaries, who in a book, called 
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the reprimand book, places the admonitions, reprimands, 
and the like, to each officer's account, and writes every 
offender word thereof, Which reprimand book is reſorted 
to, upon diſcovering new faults ; and if it is there found, 
[ | that the officer has before been admoniſhed and reprimanded 
ſo often, that there are no hopes of his amending, he is 
then diſcharged. The ſaid book is likewiſe reſorted to, when 
application is made for advancing or preferring an officer 
into a better poſt, Frequent admonitions or reprimands 
W | | are a bar to preferment, unleſs they are of old ſtanding; 
Fi but if for three years laſt he ſtands pretty clear of admoni- 
h tions and reprimands, thoſe of elder date are not much re- 
. garded. id. 
ty | The collector's buſineſs is, every ſix weeks to go his rounds; 
and in the intervals of rounds, he is to be aſſiſting in proſe- 
3 cuting offenders before the juſtices; he is alſo to peruſe the 
ſuperviſor's diaries, and where he finds an officer complained 
1 of, is to examine him and the ſuperviſor, and having heard 
ö both, is in the margin to write his opinion of each fact; he 
is alſo to have an eye how the ſuperviſors and officers of his 
collection perform their duties; and from the vouchers he 
tranſcribes into his book, the charge on each particular per- 
ſon in his collection. id. 

For faults, gagers are reduced, either to be only afliſtants, 
1 or from foot walks to out rides; ſuperviſors are reduced to 
+ be again only gagers; and collectors are reduced to be ſu- 
perviſors. id. 

Ef In ſome inſtances, diſcharged officers, after having for 
mY a competent time been thereby kept out of pay, are again 
| reſtored ; but if twice diſcharged, are never again reſtored, 
unleſs one of the diſcharges appears to have been occaſioned 
by a miſrepreſentation of the caſe, id. 

i 3 the 9, In the act of the 24 G. 2. c. 40. There is a genera! 
Wl 88 _ clauſe, which has a controlling influence on all that here- 
=. after follows in this large title; which is this: A, fines, 
1 penalties, and forfeitures, impeſed by this or any other act re- 
iS lating to the duties of exciſe, or other duties under the manage- 
i% ment of the commiſſuners of exciſe, ſhall be ſued for, levied, 
| recovered, or mitigated by ſuch ways and means, as any fine, 

1 penalty, or forfeiture is or may be recovered or mitigated by any 
ii law or laws of exciſe, or in the courts at Weſtminſter, and 
'Þ ſhall be half to the king, and half to him that ſhall inform er 

| f. 2% | 

7 10. T the is to ſay, If it is within the limits of the chief 
office in London, the offences fhall be determined by the com- 
miſſioners (or any three of them, 1 G. 2. ſt. 2. c. 16. ſ. 4, 5.) 
or, in caſe of appeals, by the commiſſioners of appeals : in ail 
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By two juſtices, 
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other places, they ſhall be heard and determined by any two or 
more juſtices of the peace, reſiding near to the place where 
ſuch forfeitures ſhall be made, or offence committed : And in 
caſe of neglect or refuſal of fuch juſtices by the ſpace of 14. 
days next after complaint made, and notice thereof given to the 
offender ; then the ſubcommiſſioners may hear and determine the 
ame ; And if the party find himſelf aggrieved by the judgment 
given by the ſaid ſubcommiſſioners, he may appeal to the next 
quarter ſeſſions, whoſe judgment therein fhall be final. Il ich 
ſaid commiſſioners for appeals, and chief commiſſioners for ex- 
ciſe, and all juſtices of the peace, and ſubcommiſſioners afore- 
ſaid, are required upon any complaint or information exhibited 
and brought, of any ſuch forfeiture made or offence committed, 
to ſummen the party accuſed, and upon his appearance or con- 
tempt to proceed to the examination of the fact, and on due 
proof made thereef, either by the voluntary confeſſion of the 
party, or by the oath of one credible witneſs, to give judgment 
er ſentence, and to iſſue warrants under their hands, for levy- 
ing the ſame on the goods and chaitels of the offender, and 10 
cauſe ſale to be made thereof, if not redeemed in 14 days; and 
fer want of ſufficient diſtreſs, io impriſan the party offending 
till ſatisfafiion be made. 12 C. 2. c. 24. ſ. 45. 

Reſiding near] Mr. Shaw, who ſeems to have taken ſome 
pains on this article (and after whom Mr. Barlow hath co- 
pied without owning it) ſaith hereupon, that where the 
next juſtices are impowered to proceed in any matter, they 
and no other ought in ſuch caſe to act; but where it is only 
directed, that the juſtices reſiding near ſhall do ſuch a thing, 
thoſe words are not reſtrictive, but only directory, and any 
juſtices, altho* not the next juſtices, may proceed therein. 
Shaw ExC, 

But where the act ſays, that any two juſtices reſiding near 
to the place where the forfeiture ſnall be made, or the of- 
fence committed, ſhall hear and determine the matter, it 
doth not intend that the juſtices of a county at large, dwel- 
ling near to a town corporate, which hath juſtices of its 
own, and an excluſive charter, ſhall have power to inter- 
meddle with regard to offences committed within ſuch town 
corporate; but only to veſt the juriſdition in juſtices of 
counties, Cities, and places, with reſpect to their local ju- 
riſdictions within ſuch places. T. 14 G. 2. Talbot and 
Hubble. Str. 1154. 


Upon any complaint or information exhibited] By theſe words 
it is not neceſſary that the information be exhibited iz tori- 
ting; but if it is a veibal information, the juſtices ought to 
make a record thereof, and of the time and place, when 

and 
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and where exhibited, which muſt be expreſſed in the pre- 
ſent, and not in the time paſt: But to ſave the juſtices that 
trouble, it is uſual for the informer to prepare his informa- 
tion in writing; and by way of preface thereto, to make 
a memorandum of the time and place of the laying ſuch 
information, leaving therein blanks for the names of the 
juſtices, and the day and month and year and place when 
and where laid; and when thoſe blanks are filled up by 
direction or conſent of the juſtices, then it becomes a re- 
cord made by them. The mentioning the place where the 
information is laid, is, that it may appear that the proſecu- 
tion was in the proper county ; and therefore though it 
may happen, that for laying the information, the proſecu— 
tor may be obliged to attend one juſtice in one town, and 
aother juſtice in another town, it miiſt not be mentioned, 
that the information was laid at both towns, for that would 
be abſurd ; but in ſuch caſes it is uſual to expreſs that the 
information is laid at the town where the hearing is in- 


tended to be. Shaw Exc. 
Proceed to the examination of the fact] And by the ꝙ G. 2. 


c. 35. it is enacted, that in trials of ſeizures, the juſtices 
ſhall proceed to the merits of the cauſe, without inquiring 
into the form or manner of ſeizure, /. 34. 


Give judgment] Altho' it hath been ſaid, that whatever 
is recorded by the juſtices or their order, ought to be expreſ- 
ſed in words of the preſent time and tenſe; yet that doth 
not make it neceſſary, nor is it indeed practicable, that all 
that is to be ſo entred ſhould actually be entred at the in- 
ſtant of time when ſuch judgment is given; for ſuch en- 
tring the whole at that time would hinder the diſpatch of 
buſineſs, and delay the hearing of cauſes, and therefore may 
be done at any convenient time after; which if it be agree- 
able with, and according to ſuch ſhort minutes or notes as 
are then taken by ſuch juſtices, it will be as authentick as 
if it had been entred at the inſtant of time in which ſuch 
order was made, or judgment was given. Shaw. Exc. 


And to iſſue warrants under their hands] Altho' it is here 
only directed, that the warrant ſhall be under the hands of 
the juſtices ; yet ſince it is generally implied in all warrants, 
that they be both under hand and ſeal, it is ſafe at leaſt, if 


not neceſſary, that this warrant alſo amongſt the reſt, be 
both /igned and ſealed, 


For levying the ſame on the goods and chattels of the offender | 
And in caſe where the offender ſhall remove out of the ju- 


riſdiction, it is enacted by the 18 GE. 2. c. 26, that the com- 
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miſſioners and juſtices reſpectively within whoſe juriſdiction 
any perſon charged, by the ſaid act of 18 G. 2. or by any 
former act, with any of the duties under the management 
of the commiſſioners of exciſe, or who hath committed any 
offence againſt any of the ſaid acts, ſhall be found, may 
ſummon, hear, adjudge, and determine, and iſſue any pro- 
ceſs or warrant, in the ſame manner as before they might 
have done in caſe of ſuch offences committed within their 
juriſdiction ; and if they ſhall, upon any judgment given 
by them, iſſue a warrant of diſtreſs, and the perſon autho- 
rized to execute the warrant ſhall make a return thereto 
that no ſufficient diſtreſs can be found, it ſhall be lawful 
for the ſaid commiſſioners and juſtices reſpectively, within 
whoſe juriſdiction the party ſhall at any time be found, 
againſt whom ſuch warrant ſhall have been iſſued, upon 
producing to them ſuch warrant, and return thereof, to 
| commit ſuch offender to the next county gaol till ſatiſ- 
faction be made. /. 13. 

But there is no proviſion for offences againſt the exciſe 
laws by ſubſequent acts, in caſe where the offender reſides 
or removes out of the juriſdiction where the offence was 
committed; which renders the diſtreſs in ſuch caſes difficult, 
if not impoſſible. 


And to cauſe ſale to be made thereof if not redeemed in 14 
days] But by the 27 G. 2. c. 20. the juſtices may not order | 
the diſtreſs to be detained more than eight days, nor leſs 7 
than four, | 


For want of ſufficient diſtreſs] Mr. Shaw and Mr. Barlow | 
are of opinion, that where there are ſome goods, but not | 
ſufficient for ſatisfying the judgment, yet thoſe goods may | 
be applied for that purpoſe fo far as they ſhall extend, and 
the defendant ſhall be impriſoned for the reſidue; which 
may ſeem hard ſometimes, when the defendant ſhall -per- 


haps ſatisfy nearly the whole ſum, and moreover be impri- 0 [+ 
ſoned as much as if he had paid nothing; and it hath been N 
adjudged in other caſes, that a man ſhall not firſt pay part, | 1! 
and then be impriſoned for the reſidue, but ſhall either pay a 
the whole, or the impriſoned for the whole: but perhaps 40 
the diſtindtion may be this; where there is a limited time f 

of impriſonment, as for inſtance three months, there the | bY 
defendant ſball not pay part, and then be impriſoned the a | 
whole three months, which would be to puniſh him both 9 


| ways; but where the impriſonment is till the penalty ſhall by | 
be paid, there the payment of the penalty is the thing 1 
chiefly regarded, and the impriſonment is not intended as 4 

a puniſhment, but as a mean to compel the payment of the 

penalty, 


neſſes » 


Summoning Wit- 


Ofſſicer on trial 
nerd not produce 


ee . 
rr 
n WEE: re 
LS . 
La * 


* 4 
Al 4 
2 
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penalty, and if part of it is paid already, the inlargement 
may come the ſooner, by payment of the reſidue, 


Impriſon the party till ſatisfaction be made] But before 
any warrant can be made to arreſt and impriſon the perſon 
of the defendant, there muſt be firſt a warrant to ſeize the 
utenſils in cuſtody of ſuch oftender, and the offender” 
goods; and that warrant mult be returned: all which muſt 
be done, before any warrant can be regularly made, to ar- 
reſt and impriſon the defendant's perſon. Which method 
ought to be obſerved, tho' perhaps it may be well known 
by, or ſufficiently proved before the juſtices, that all the 
utenſils and all the defendant's goods are carried off; for the 
law being in all cafes very tender of depriving men of their 
liberty, it is neceſſary that all poſſible means ſhould be 
uſed to levy the money on ſuch goods, before the perfon of 
the defendant be impriſoned, But if a warrant to ſeize 
the utenſils and the goods, be made and delivered to an of- 
ficer to be executed; and if ſuch officer, having made di- 


ligent ſearch, cannot find any ſuch, then a warrant maz 


be made to arreſt and impriſon the perſon of the defendant 
But then there ought to be a duplicate made of ſuch warrant; 
becauſe the keeper of the priſon cannot regularly receive 
the offender without a warrant, and the officer ought alſe 
to have and keep a warrant for his own juſtification, 
Shaw EXC, + 

11. By the 7 & 877. c. 30. The commiffoners and juſ- 
tices may ſummon witneſſes, to appear before them at 4 
certain day, time, and place, to be inſerted in ſuch ſum- 
mons, and to give evidence; and in caſe of neglect or c- 
fuſal to appear, or if upon appearance any ſhall refuſe to 
give evidence, he ſhall forfeit 10]. /. 24. 

And a ſummons left at the houſe or uſual place of reſi- 


dence, or with the wife, child, or menial ſervant of the 
perſon accuſed, ſhall be as effectual, as if delivered to the 


perſon himſelf, 32 G. 2. c. 17. /. 1. 


And in all caſes relating to the exciſe, or to any of the 
Auties under the management of the commiſſioners of ex- 
ciſe (except where particular proviſions are made for ſum- 
moning offenders, or for condemning of ſeizures made from 
perſons unknown); the leaving ſuch ſummons at the houſe, 
workhouſe, ſhop, cellar, vault, or uſual place of reſidence 
of ſuch perſon, directed to him by his right or aſſumed 
name, ſhall be as effectual as if delivered to him in perſon, 


and as if directed to him by his proper name. /. 2, 
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12. If upon trial, any queſtion ſhall ariſe, concerning 
bis commiſſion, the keeping of any oſſice of exciſe, or concerning any per- 
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Exciſe in general. 463 
ſon's being an officer; proof ſhall be admitted of the actual 
Teeping of ſuch office, or of ſuch perſon's actually exerciſing 

| ' ſuch office, without proving or producing the commiſſion, 
566. . 21. / 34. 11 G. „% % 

| | 13. If on trial any diſpute ſhall ariſe, whether the exciſe Proof to lie on 
or other inland duties have been paid for any foreign goods oer. 
ſeized ; the proof ſhall lie on the owner, and not on the 

officer, 12 G. c. 28. /. 8. 

| 14. One or more juſtices ſhall have power to adminiſter Sworn valuers 
aan oath to any perſon ſkilled in the value of goods, veſſels, 

N or carriages, mentioned to have been ſeized in any infor- 

a mation exhibited before the juſtices, to view the ſame, and 

, make return of the ſpecies, quantity and value; and after 

e | condemnation, the ſaid goods ſhall be ſold where the com- 
f 
e 


miſſioners ſhall think proper. 12 G. c. 28. /. 16. 
| 15. The juſtices, commiſſioners, or ſubcommuſſioners, reſpec- Mitigation, 
- tively, where they ſhall ſee cauſe, may mitigate, compound, or 
- leſſen the forfeiture, penalty, or fine; ſo as the ſame be not 


made leſs than double the value of the duty of exciſe which 
: * ought to have been paid, beſides the reaſonable coſts and charges 
; ; of ſuch officers, or others, as were employed therein to be 10 
e them allowed by the ſaid juſtices, 12 C. 2. c. 24. ſ. 46. 


Mitigate) But it is not neceſſary in the mitigation, to 
mention or diſtinguiſh ſo much for the offence, and ſo 
much for the charges ; but after the juſtices have agreed 
: what ſums to allow for the charges, the beſt way will be 


; to add thoſe two ſums together, and make their mitigation 
Y to ſuch ſum, as both when added together do amount unto : 
. as ſuppoſe the juſtices do intend, that the defendant ſhall 


pay 10/, for the offence, and 40s. for the charges, the beſt 
way will be to make their mitigation to 12 J. without par- 
ticularly mentioning that 10 J. thereof is for the offence. 
and that the 40s, is for the charges; for in all caſes it is 
wrong to inſert in judgments more words or particulars 
, than are neceſlary ; and it is more particularly wrong in 
" theſe caſes, becauſe the mentioning ſuch unneceſſary par- 


* ticulars may give a handle for cavils and diſputes. Sharv. 

_ Exc, 

"Mm 

ſe, 1 Cofts and charges] Generally the law doth not allow any 

ice coſts or charges to be recovered on any penal law; and 

ed © therefore to intitle the proſecutor to coſts, over and above | 

on, BY the penalty, expreſs words for that purpoſe are neceſſary ir 1 
4 an act of parliament. Shaw. Exc. But by the 27 G. 2. | 

ing WY c. 20. the conſtable out of the money ariſing from the ſal | 

et- 1 of the diſtreſs, may detain his reaſonable charges of taking, : | 

53 keeping, and felling the ſame, - 


Mu FE? is * N 


”y * 10 
x 'y 1 re If 
115 

* 


Appeal. 


Qertiorarl, 


Treble coſts, 


Extiſe in general. 
16. There is no appeal directed in the ſaid ſtatute cf 
12 C. 2. from judgments given by the juſtices of the peace; 


for whereas it is enacted, in the ſaid ſtatute, that f the 


party find himſelf aggrieved by the judgment given by the ſub- 
commiſſioners, he may appeal to the next quarter ſeſſions, theſe 
words, not being general, or ſuch as may be applied equa]- 
ly, as well to the judgments given by the juſtices, as to 
judgments given by ſuobcommiſſioners, they muſt be under- 
ſtood as limited and reſtrained to ſuch judgments only az 
are given by ſubcommiſſioners, in whom the parliament (it 
ſeems) did not ſo intirely confide as in the juſtices, but have 
made the aforementioned diſtinQion between the judgment 
of the one and of the other ; which muſt be obſerved and 
purſued : and therefore, generally, there lies no appeal to 
the quarter ſeſſions from the judgment given by the juſtices, 
in matters relating to the exciſe, Shaw, Exc. 

Nevertheleſs in ſome particular inſtances, ſuch power is 
given by ſubſequent ſtatutes; which will be mentioned 
under the ſpecial heads in this title hereafter following. 

By the 15 C. 2. c. 11. No appeal in any cauſe of exciſe 
ſhall be admitted, till the appellant hath depoſited the ſin- 
gle duty with the commiſſioners or ſubcommiſſioners, and 
given ſecurity to the commiſhoners of appeal, or juſtices 
of the peace, where the cauſe is to be finally adjudged, for 
ſuch forfeiture as was adjudged againſt him; and if upon 
appeal the judgment be reverſed, they ſhall reſtore the duty 
ſo depoſited, or ſo much thereof as ſhall be adjudged on 
the appeal, and the party originally proſecuting ſhall pay 
double coſts; but if the judgment be affirmed the party 
appealing ſhall pay the like coſts to the commiſſioners. 

. 
, And by the ſame ſtatute, all differences and appeals 
about the exciſe, ſhall be heard in the proper county, and 
not elſewhere, /. 22. 

And by the {ame ſtatute, appeals within London, and the 
limits thereof, ſhall be within two months after judgment, 
and notice given or left at the dwelling houſe of the 
party : in all other places, in four months, and not other- 
wiſe. 

17. It is generally provided by divers ſtatutes, that no 
certiorari ſhall be allowed to ſuperſede the juſtices proceed- 
ings. 12. 2. e, 24. /. 50, 22& 23C. 2. <5. /- 14 
n. | 

18. Perſons ſued for any thing done on any act relating 
to the exciſe, or other duties under the management of the 
commiſſioners of exciſe, may plead the general iſſue ; and 
have treble coſts. 18 G. 2. c. 26. J. 15. | 

5 19. Offences 
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Exciſe in general. 465 
19. Offences relating to the exciſe made felony by any her: _—_— 
act, may be tried in any county; but the attainder ſhal! x - 


: where to be 
work no corruption of blood, or forfeiture of lands. 19 tried. 


. f 

20. Any alehouſekeeper harbouring an abſconded perſon, Alehouſekeepers 
againſt whom a proceſs of arreſt hath iſſued, for any offence ae * 
againſt the laws of exciſe or of the cuſtoms, after fix days 
notice of ſuch abfconding in two ſucceſſive gazettes, and 
writing fixed on the door of the pariſh church where he 
laſt dwelt, ſhall forfeit 100 J. and have no licence for the 
future. 9 G. 2. c. . . 30, 

21. No foreign liquors, for which exciſe ought to be Landing foreign 
paid, ſhall be landed, before entry made with the officer — 
or collector of exciſe, or before the exciſe ſhall be paid: ; 
and every warrant from any officer of the cuſtoms, for 
landing ſuch foreign liquors, ſhall be ſigned by the officer 
or collector of exciſe in the port; on pain that the liquors 
landed otherwiſe, or the value thereof, ſhall be forfeited, to 
be recovered of the importer or proprietor. 22 & 22C, 2, 

5 | | 

22, No perſon bringing any exciſeable liquors (except Exciſeable liquors 
beer, ale, cyder, perry, and metheglin) into any place by ned coakwite, 
coaſt cocquet, tranſire, or certificate, nor any perſon. to 
whom the ſame ſhall be conſigned, ſhall land the ſame, 
without being entred with the officer of exciſe where land- 
ed; on pain of double value. 15 C. 2. c. 11. /. 18. 

23. If any perſon ſhall conceal, or ſuffer to be con- Concealing ex- 
cealed, any goods liable to the duties of exciſe, and in- {ble goods. 
land duties; he ſhall (whether he claims any intereſt in 
them or not) forteit the ſame, and treble value, 11 G, 
6. 

24. If on requeſt made by any officer of exciſe, to a conſtable to be 
conſtable to go along with him, and to be preſent at the *®**ing+ 
doing of any thing, at the doing whereof his preſence 
ſhall. be neceſſary by any ſtatute, he ſhall neglect or refuſe 
or ſhall not go along with him, and be preſent at the doing 
thereof; he ſhall forfeit 201. 11G. c. 30. /. 31. 

25. If any perſon ſhall oppoſe, moleſt, hinder, or obſtruct Obſtructing 
any officer of exciſe, in the due execution of the powers officer. 
given him by any act relating to the duties of exciſe; he 
{hall forfeit 101. 6 G. c. 21. /. 7. 

And actions of aſſault upon any officer of exciſe, may be 
tried in any county, 9 G. 2. c. 35. /. 26. 

Further penalties for obſtructing, wounding, or killing 
officers, in the caſe of run goods, have been inſerted before, 
in treating of the cuſtoms. | 
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Ofkcer not to be 
a dealer, 


Exciſe in general. 


26. If any officer of the exciſe or cuſtoms ſhall deal in 
coffee, tea, brandy, or other exciſeable liquors ; he ſhall 
be incapable to hold any office in the revenue, and forfeit 
7. 

27. No ſworn gager, or other officer, ſnall take any 
bribe, for any matter relating to the exciſe; on pain of 
r.. 16. 

And a further penalty upon ſuch officer is inflicted, in 
divers inſtances hereafter mentioned. 

And by the 11 C. c. 30. If any perſon liable to the du- 
ties of exciſe, or any other duties under the management 
of the commiſſioners of exciſe, ſhall give or offer to any 
officer of the ſaid duties any bribe, gratuity, or reward, in 
order to induce him to omit his duty, or to do contrary to 
it; he ſhall forfeit 5001. /. 40, 

28. No collector, ſuperviſor, gager, or other perſon 
concerned in charging, collecting, levying, or managing 
the duties of exciſe, or any part thereof, ſhall by word, 
meſſage, or writing, or in any other manner, endeavour 
to perſuade any elector to give, or diſſuade any elector from 
giving, his vote for the choice of a member of parliament; 
on pain of 100 J. half to the poor, and half to him who 
ſhall ſue in the courts at Vſiminſter; and moreover he 
ſhall be incapable to hold any office of truſt under the 
king. 5#F. c. 20. /. 48. 


Officer taking 
à bribe, 


Officer meddling 
in elections. 


II. Of the ſeveral goods in particular, under 
the management of the commiſſioners 
of the cuſtoms and exciſe: viz, 


Ale, beer, cyder, perry, mum, metheglin, mead, ſweets, 
verjuice, and vinegar ;, candles; coaches ;- coffee, 
tea, and chocolate; glaſs; hops; leather ; linen 
cloth and filks; malt; paper.; plate; ſalt; ſoap; 
ſpirituous liquors ,, ſtarch and hair poder; wire. 


J. Ale, beer, cyder, perry, mum, metheglin, mad, 
ſweets, verjuice, vinegar. 


Doty on ale and 


1. By the ſeveral acts relating to that purpoſe, there 


Ver aperted. ſhall be paid by the importer before landing, for every 
barrel of beer or ale impagted, in the whole the ſum of 
185. 
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2. By the ſeveral acts there ſhall be paid in the whole, On home ale 
for every barrel of beer or ale above 6s. a barrel, brewed EIN 
by the common brewer, or any other perſon who ſhall ſel] 
or tap out beer or ale, the ſum of 8s. and for every barrel 
of 65. a barrel or under, the ſum of ts. 4d. | 

3. For every tun of cyder or perry imported ſhall be my on cyder 
paid 177. 10s. And if they are imported by foreigners, ,.c7 
they ſhall pay 3os. more. 

4. And by fix ſeveral acts, for every hogſhead of cyder Duty en cyder 
and perry ſold by retail, there ſhall be paid by the retailer, 23 ſold 
the ſum of 6s. 8 4. And by the 12 An. ff. 1. c. 4. 48. : 
more, to be paid by the firſt buyer or retailer, /. 1. And 
by the 1 C. 3. c. 3. 45. more, over and above all other du- 
ties payable tor cyder and perry ſold by retail, /. 21. 

But a perſon buying for his own private uſe, arid not 
being a dealer, ſhall not be charged. 1 G. 3. c. 3. /. 20. 

And if they be uſed for diſtilling only, they ſhall not be 
charged with the ſaid 45. impoſed by the 12 An. ft. 1. c. 4. 
. 11. 

Note; Every perſon who ſhall buy any cyder or perry, 
@ any fruit to make into cyder or perry, and ſhall ſell 
any of the cyder or perry, ſhall be deemed a retailer, id. 


n 


And by the 1 G. 3. c. 3. Every perſon, who ſhall fell 

any quantity of cyder or perry, leſs than 20 gallons at a 

thne, whether made from fruit of his own growth or 

bbugzht fruit, ſhall be deemed a retailer, and liable to the 

$-. additional duty impoſed by this act. / 21. 

5. For every barrel of mum imported ſhall be paid the Duty on mem, 
ſum of 25s. And moreover by the 12 Ann. ft. 1. c. 2. 

abd 13G. c. 7. for every barrel of mum made or import- 


&, over and above all other duties, ſhall be paid by the 
Waker or importer, 10s. 


6. For every gallon of metheglia or mead, fold by retail Duty on methe- 
f otherwiſe, ſhall be paid by the maker 11 2d. n 
7. For every barrel of liquor made for ſale, by infuſion, Duty on ſweets, 
mentation, or otherwiſe, from fruit or ſugar, mixed or 

mixed with other ingredients, commonly called ſweets or 

Made wines, ſhall be paid 12s. 10 G. 2. c. 17. / 2. 

5 this ſhall not extend to wines made of Britiſh grapes. 

7. 


8. Verjuice made for ſale, ſhall pay as cyder and perty. Duty on verjuice. 
* 8. c. zo. .. 8. 4 A 


if imported by ſtrangers 30 5. more. And by the YI 
B C. 2. e. 9. 81, more for French vinegar, and other vi- 
Sar 4. 


of H h io. For 


y For every tun of vinegar imported ſhall be paid 1 231, Duty on vinegar 
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* making go 

Duty on home 10. For every barrel (at 34 gallons to the barrel) of vi. | * reaſonable 

VINCgAT. negar, vinegar beer, or liquors preparing for vinegar, made | ſhall oppot 

for ſale, (hall be paid 115. 1d. ; 6. 30. J 2 

Note; This ſhall extend to vinegar made for pickls, | # And if 

but not to vinegar for making white lead. 8 An. c. | tice, uſe a 

47 8. for making 

And all ſtale beer, returns of beer or ale, cyder, ver. 2 quors prep 

juice, or any other liquors proper to be made into vineg I 11 JF. c. 

which ſhall be found in the poſſeſſion of any common vine. In like 

gar maker, (except ſuch as are to be drank in his family, I eive ſuch x 

and which ſhall be kept ſeparate for that purpoſe) ſhall e . the rooms 

deemed vinegar, or liquors preparing for vinegar, 10 n! ing of ſwe 

— 11. . 17. J 4 

Notice and entry I I, By the IS 2 . No COmmon brewer, INN» 3 materials ; 

of veſſels and Keeper, victualler, or other retailer of beer or ale, ſhall | * whoſe cuf 

= CO without firſt giving notice at the next office of exciſe, « Þ # deemed a 


to the commiſſioners, or ſub-commiſſioners, or one of them, "8 
erect, alter, or inlarge, any tun, fat, back, cooler, « B'S In like 
copper, and make uſe thereof for brewing or making perry, and 
beer, ale, or worts; on pain of 504. And every oth WW them for « 
' perſon, in whoſe occupation any houfe, outhouſe, or otiz: to make i; 


q 


place ſhall be, where any ſuch private tun, fat, back, co N die Snrehn 
ler, or copper ſhall be found, ſhall alſo forfeit 50 l. Ai BW fice within 
the ſame, together with all beer, ale, or worts theren, , 21. 

ſhall be taken up, ſeized, and forfeited. /. 1. 12. No 


x 
And by the 8&9 IV. c. 19. If any common brem under grob 
ſhall, without notice given at the next office of exciſe, E any beer, 

up any tun, batch, float, cooler, or copper, or alter a brewing v 


3 the ſame, or have any of them private or conceals, WAY have any | 
he ſhall forfeit 2001, . 8. beer, ale, 
And the officer of exciſe in the day time, and in SS ſame; on 
preſence of a conſtable, where he ſhall have juſt ſuſpicn And th. 
that any private back, tun, or other concealed veſſe a conſtable 
receptacle are uſed by any brewer, 2 or retailet up the gre 
exciſeable liquors, on requeſt firſt made, and cauſe declan near adjoi. 
may break open the door, or any part of his brewhou ſearch for 
warehouſe, or other room in his poſſeſſion, and enter, on finding 
break up the ground in ſuch houſe or room, or ground f houſe, wa 
adjoining in his poſſeſſion, to ſearch for ſuch back, tui the ſame ſ 
other veſle], or any pipe or conveyance leading there conveyanc 
| and if he finds any private pipe or other conveyance, "WF convey as 
\ may. ſearch and follow the ſame, and if it ſhall lead i! # Andif 
: any ground, houſe, or place in the poſſeſſion of any "IF ance ſhall 
perſon, on like requeſt, and with a conſtable, he may s wall, or o 
ter the ſame, and break open the ground, or any part: the owner 
the houſe if occaſion ſhall be, to follow ſuch private 7: hall forfe 

mn order to find out ſuch concealed back, tun, or my ; 
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e 


making good the ground or houſe ſo broken up, or giving 
© reaſonable ſatisfaction to the owner: And if any perſon 
ſhall oppoſe ſuch officer, he ſhall forfeit 201. 7 & 8 V. 
. . 

And if any vinegar maker ſhall without giving ſuch no- 
| tice, uſe any ſtorehouſe, warehouſe, cellar, or other place 
| for making or keeping any vinegar, vinegar beer, or li- 
quors preparing for vinegar ; he ſhall forfeit 50 l. 10 & 
11% & 21. 14. | 

In like manner the maker of /weets for ſale ſhall firſt 
give ſuch notice, of his name and place of abode, and of 
the rooms and places he intends to uſe for making or keep- 
ing of ſweets or made wines; on pain of 201. 10 G. 2. 
c. 17. . 4. And any perſon who ſhall ſell or uſe any the 
materials abovementioned, in making of wines, and in 
| whoſe cuſtody above two gallons ſhall be found, ſhall be 
| deemed a maker of ſweets for ſale. 10 & 11 V. c. 21. 
J 5. 

5 4 In like manner, every dealer in and retailer of qder and 
perry, and other perſon receiving into his cuſtody either of 
them for ſale, and every perſon who ſhall buy any fruit 
to make into cyder or perry for ſale, ſhall make entry of 
his ſtorehouſes, cellars, and other places, at the exciſe of- 
fice within the diftri&t ; on pain of 5ol. 1G. 3. c. 3. 


7 21. 
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under ground, or any other private conveyance, by which 
any beer, ale, or worts may be conveyed from one tun or 
brewing veſſel to another, or into any other place, nor ſhall 
have any hole in any tun, batch, or float, by which any 
beer, ale, or worts may be conveyed into or out of the 
# lame; on pain of 1001, 8 9 V. c. 19. J. 4. 
And the exciſe officer in the day time, and in preſence of 
8 2 conſtable, on requeſt made, ard cauſe declared, may break 
up the ground in any common brewhouſe, or the ground 
near adjoining, or any wall, partition, or other place, to 
{earch for any ſuch private pipe or other conveyance, and 
on finding may follow the fame, and break up the ground, 
# houſe, wall, partition, or other place, thro? or into which 
the ſame ſhall lead, and break up or cut ſuch pipe or other 
$ conveyance, and may turn any cock to try whether it can 
8 convey as aforeſaid, /. 5, 

And if on ſearch no ſuch pipe or other private convey- 
$ ance ſhall be found, the officer ſhall make good the ground, 


wall, or other place ſo broken up, or make ſatisfaction to 


the owner: And if any perſon ſhall oppoſe ſuch officer, he 
lhall forfeit 50 I. /. 6, 


# 12. No common brewer ſhall keep any pipe or ſtop cock Private pipes. 


470 
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unfixt, he ſhall forfeit 50]. 
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Exciſe. Ae, &c.) 


But any common brewer may uſe any pipes, ſtop cocks, 
or other conveyances above ground, which are publick an 
in open view, for letting his worts out of his copper in. 
to his publick backs or coolers; and out of the ſame int 
his tuns, batches, or floats; or out of the tun into hi 
calks. A 7. 

13. No common brewer, innkeeper, victualler, or othe 
retailer of beer or ale, ſhall uſe or keep any private ſtore. 
houſe, cellar, or other place for laying of any beer or ale 
or worts, in caſk; on pain of 501. and every other per. 
ſon in whoſe occupation any ſuch place ſhall be, ſhall al 
mer $01. - 35-6. 3-60 Hb I. 8.1. 46% 
. 

14, If any perſon iniabiting in a market town, cin 
or tqwn corporate, or parts adjoining to a City or tow 
corporate, where there is a common brewhouſe, havin 
and Jawtully uſing any private brewing veſſels for makin 
beer and ale to be conſumed in his own private fail, 
ſhall permit any beer, ale or worts to be brewed in hi 
houſe, or other place thereunto adjoining, other than for 
his own family, ſervants, labourers, or to others by wy 
of charity, hoſpitality, or free gift; or ſhall lend out ay 
of his brewing veſſels, other than which are moveable an 
| 2 230. 2. . 8. {116 
15. The gager ſhall at all times, as well by night as by 
day (and if by night, then in preſence of a conſtable) be 
permitted upon his requeſt to enter tile brewhouſe, and al 


other houſes and places belonging to or uſed by any perſon 


brewing of beer, or by any retailer of beer, ale, wortz 


perry, cyder, or metheglin; and to gage all coppers, fat, 


and veſſels in the ſame ; and to take an account of all ſuch] 
liquors brewed or made therein; and thereof ſhall mak 
return in writing to the commiſſioners or ſubcommiſſioners; 
which return ſhall be a charge upon ſuch brewers, maker, 
qr retailers. 12 C. 2. c. 24. . 33. 

And if any brewer ſhall bribe the gager to make a fall 
return, he ſhall forfeit 10 l. and the officer taking the bribe 
ſhall alſo forfeit 10 l. 15 C. 2. c. 11. J 16. 

And if any ſuch common brewer or retailer ſhall reful 
to permit ſuch gager to enter his brewhouſe or other place 
aforeſaid, or to gage or take account of his veſſels or liquo! 
aforeſaid, he ſhall be forthwith forbidden by the gager to 
ſell, carry out, or deliver to any of his cuſtomers, an! 
beer, ale, or other the liquors aforeſaid ; and if he ſha! 
after ſuch warning given, ſell, carry, or deliver out the 
ſame, or any part thereof, not having paid the duty of ex- 
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7 Excile, Ae, &c.) 471 
; ciſe, he ſhall beſides the forfeiture of double value, forfeit | 
alſo the ſum of 101. 12 C. 2. c. 24. / 33. 


a re! 
ml |. And by the 7 & B IF. c. 30. If any common brewer, + AY 
10 innkeeper, or victualler, ſhall on requeſt or demand made | | | 
hö by the gager in the day time, or in the night in preſence | l 

of a conſtable, refuſe to permit him to come into his ll! 
er | houſe, brewhouſe, or other place uſed by him ; or being 1 
2 entred, ſhall refuſe him to ſtay in the brewhouſe, whilſt þ 
le his guile is brewing, and quietly gage and take an ac- [ 
Wy * count of the ſeveral worts as they are brewed off, and let | I 
01 into his backs and tuns, and to ſee their ſtrong and ſmall 1: 
4 grink cleanſed and carried out without mixture, and to take I 
„ax account of the goods in the meſh tun, or the quantity | 
7 of malt from which ſuch worts are made; he ſhall forfeit 
20 J. and the proſecutor ſha!l not be obliged to prove that | 
| the party carried out any part of ſuch guile before he paid | 
|} the duties. 4.3% 
lf | And by the faid act, if any maker of vinegar, cyder, 
1 metheglin, mead, or ſweets for ſale, ſhall conceal any vine- 
a gar, or liquor prepared for vinegar, or any cyder, methe- 
* glin, mead, or ſweets from view of the gager ; he ſhall 
for every barrel of vinegar or liquor prepared for vinegar, 
5 or ſweets, forfeit 403. for every hogſhead of cyder 40s, - 


and for every gallon of metheglin or mead 5s. /. 16, 

J And if any maker or retailer of vinegar, or other the 
* | liquors laſt mentioned, ſhall on requeſt or demand made by 
the gager in the day time, or if by night in the preſence of 


lou] a conſtable, refuſe to permit him to enter his houſe, ſtore- 
rs, \ houſe, or other place uſed by him, and to take account of 
"Y > the ſaid liquors; he ſhall forfeit 15 1, 7. 
1 And by the 4 G. c. 3. Every dealer in cyder or perry, and 
ax * perſon receiving it into his cuſtody, ſhall be chargeable with 
BS the duties, unleſs they ſhall make it appear, either that it 
mY was made of fruit of their own growth, and not of bought 
1 ; fruit, or that the duty is paid ; and if ſuch perſon on requeſt 
ale made by any officer of exciſe in the day time, ſhall not per- 
rit © mit him to enter his cellars, ſtorehouſes, or other places, 
* and by gaging or otherwiſe to take account of all cyder and 
fur} > perry there found, he ſhall forfeit 201. . 
lac 16. As often as there ſhall be occaſion, two able artiſts Indifferent gagers 
WY hall be appointed, one of them by the commiſſioners or ſub- © de fworn. 
1 commiſſioners, and the other by the brewers of any City or 
place; who ſhall be ſworn before a juſtice, to take and 
hal: © compute the juſt contents and gage of N coppers, fats, tuns, 
the backs, and coolers, and all other brewing veſſels of that 
YZ nature, and to deliver under their hands one copy of the 
a H h 4 contents 


; a : 
AT2 Exciſe. (4, Le, &c.) ? 
| contents to the commiſſioners and ſubcommiſſioners, and a 20, \ 
f _—_ er to each reſpective brewer. 15 C. 2. c. 11. ſc 7. are mißt 
| Prewer to declare . Every common brewer who ſhall make any vile of * gager C: 
5 * 3 Wc: or ale, ſhall declare to the gager, how much ſtrong beer beer or 
Nor ale he intends to make of ſuch cuile, and how much WS? © / 
ſmall, beſore any part of the guile is cleanſed or removed | 25.4 
out of his tuns; and if ſuch brewer or his ſervants ſhall re- turns an 
fuſe to make fe ch declaration, the gager ſhall return the br other 
whole as ſtrong and the brewer ſhall alſo forfeit for every tenth psz 
barrel in ſach efile 20s. And if ſuch brewer or his ſer- not be 
; vants, after ſuch ll {hall make any increaſe of the 1 . | 
ſtrong beer or ale, or if the gager ſhall find any beer, ale, 22. 
| or worts of the ſame guile laid off, over and above the quan- other r 
| tity ſo declared ; he ſhall forfeit for every barrel ſo in- been tal 
creaſed, laid off, or found over and above ſuch quantity Worts 11 
5 J. 7 the ſervant aiſiſting therein 205. and in default of ſhall ſe] 
payment be impriſonec three months: And if on an in- notice 
| formation againit the brewer for the ſaid penalties, it ap- convert 
pear by his evidence, that the ſtrong beer or ale ſo declared, Or conv 
was increaſed by adding to or mixing with it any beer or alc of the 
that was left in the brewhouſe of a former guile, he ſnall duty; 
nevertheleſs incur the penalties, except it be alſo proved 1M. ſe 
upon oath that the ſtrong beer or ale ſo added to ſuch guile, 23. 
was added in the ſight and view of the gager. 8 & 9 /. | any bet 
* * caſk or 
Mixinz d.ink of 18. And whereas many brewers, having ſtrong beer or notice 
a former brew ale remaining in the brewhouſe from the time it was brewe ed, the mc 
wg, until the next guile or brewing, the quality of which they Sep. 29 
frequently alter by mixing with the ſame new ſmall beer, Evenin! 
| or old returned drink, and then add the beer and ale fo al- a barre 
tered to the next guile; if it ſhall appear to the gager that And 
the quality of ſuch ſtrong beer or ale ſo remaining in the receive 
brewhouſe of a former guile, and added to a guile of new gar, n 
drink, hath been fo altered ſince it was brewed, he ſhall- withou 
ö return all ſuch beer and ale ſo altered and added to a guile ; Sep. 2C 
of new drink, as if the ſame were then originally brewed, | 10g an 
and had never been charged before. 8 & g IF. c. 19. /. 3. F betwee 
ng drink 19. It any common brewer, innkeeper, or victualler, biain ot 
| ore the whole ſha}] cleanſe, or remove out of bis brewhouſe, any part of g Anc 
: brewed oft: his guile or brewing of beer, ale, or worts, before the { ſhewt 
D S 5 5 85 | 
| whole of ſuch guile is brewed off, and be in his tuns, other | 
| backs, or 645 and until the gager ſhall or might have 1 
taken an account of the ſame, without firſt giving notice i . 
to the bereite or gager, at iba: time, and how much | Carryu 
| of ſuch guile or brewing * intends to N or remove, i ſmall | 
| and where he intends to diſpoſe of the ſame; he ſhall for | His dr; 
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every barrel forfeit 40s, 7 & 8 . c. 30. /. 21. 
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Exciſe. (Ale, &c.) 473 


20, Where it ſhall appear to the gager, that any worts Gager may 
are miſting, or not fairly let down into the tun, and the . wee 
gager cannot find the ſame, he may charge for ſo much 
beer or ale, as ſuch worts ſo miſſing would reaſonably make, 
e. 4 5 

21. Gagers may take their gages, and make their re- Gage may be 
turns and charges, upon warm worts in the backs, coolers, 2 8 
or other veſſels; and in ſuch caſe make allowance of one g 
tenth part thereof for waſh and waſte; which worts ſhall 
not be afterwards charged, when made into beer or ale. 
C 

22. If any common brewer, innkeeper, victualler, or Mixing ſmall 
other retailer of beer or ale, ſhall after an account hath deer wich firong, 
been taken by the gager, convert any ſmall beer or ſmall 
worts into ſtrong beer or ale, by mingling the ſame, and 
ſhall ſell, deliver out, or retail the ſame, without giving 
notice to the ſame gager, of the quantity ſo mingled and 
converted; or if any tuch brewer. or retailer ſhall conceal 
or convey any beer, ale, or worts not gaged, from the ſight 
of the gager, whereby the king may be defrauded of the 
duty; he ſhall forfeit 20 J. a barrel. 15 C. 2. c. 11. / 12. 

I V. ſeſſ. 1. c. 24. ſ. 11. 

23. No common brewer ſhall ſell, deliver, or carry out Time of delicer- 
any beer or ale to any of his cuſtomers, either in whole s „. 
caſk or by the gallon, in any city or market town, before 
notice given to an officer of exciſe, but between three in 
the morning and nine in the evening from Mar. 25. to 
Sep. 29. and between five in the morning and ſeven in the 
evening between Sep. 29. and Mar. 25. on pain of 20s, 

1 CG. 4. 0-22. £ 3h 

And by the 10 & 11/7, c. 21, No vinegar maker ſhall 
receive into his cuſtody any liquors for making of vine- 
gar, nor deliver out any vinegar in caſks or by the gallon, 
without notice firſt given to the officer, unleſs from 
Sep. 29. to Mar. 25. yearly, between ſeven in the morn- 
ing and hve in the evening; and from Mar. 25. to Sep. 29. 
between ſive in the morning and ſeven in the evening; on 
pain of 50 l. /. 12. 

And on receiving ſuch liquors into his cuſtody, he ſhall 
ſhew the ſame to the gager before he mix them with any 
other liquors, rape, or other materials; on pain of 201, 
© LN 

24. If any common brewer, or innkeeper, ſhall on Mixing after de- 
carrying out his drink, or after it is carried out, mix any livered out. 
ſmall beer, or ſmall worts, with any ftrong beer or ale on 
his dray, or in any victualler's gellar, or other place; he 


ſhall 


— e —o—_—y_ "= 


I — — 


ſhall forfeit 5 J. and the gager may taſte the drink upon the 
dray, and alſo on requeſt may enter the cellar or other 
room in the poſſeſſion of any innkeeper or victualler that 
ſhall receive any drink from a common brewer, and taſte 
the drink in the ſame; and if the innkeeper or victualler 
ſhall refuſe him to enter into his cellar or other rooms, or 


to taſte the drink in the ſame, he ſhall forfeit 5/. 7 & 8 I). 


6,20. . 23 
Mixing by the 25. No retailer of beer or ale, ſhall after the receipt 
retailer. thereof from the common brewer, mix any beer, ale, or 


worts of extraordinary ſtrength, with any ſmall beer, ale, 
or worts, in any veſſel containing three gallons or more; 
on pain to forfeit for every barrel fo mixt, double the duty 
of exciſe for ſtrong beer or ale, and ſo proportionably for 
any greater quantity. 22 C23 C. 2. c. 5. J 11, 
Meaſure and al- 26. And for avoiding uncertainties in the returns of the 
lowance for gagers, the barrel of beer (within the bills of mortality) 
leakage, within fhall be 36 gallons of four quarts to the gallon, according 
the bills of mor- 30 8 9 8 
tali y. to the ſtandard in the exchequer; and the barrel of ale 
32 gallons: And all other the liquors aforeſaid, ſhall be 
reckoned according to the wine gallon, 12 C. 2. c. 24. 
J 34. 1 . ft. 1. c. 24. f. 5. 

And the common brewer, not ſelling the ſame by re- 
tail, for waſte by fillings and leakage, ſhall be allowed on 
every 23 barrels of beer, whether ſtrong or ſmall, three 
barrels ; and upon every 22 barrels of ale, two barrels. 
„ . 

But if any common brewer ſhall make a falſe entry, 
and be convicted thereof; be ſhall, over and above other 
penalties, forfeit the ſaid allowance for fix months then 
next enſuing. 12 C. 2. c. 24. /. 37. 

27. In all other places, 34 gallons ſhall be reckoned for 

a barrel of beer or ale; and the allowance for waſte ſhall 
be 24 on every 23 barrels, 1 . t. 1. c. 24. |. 5. 

| 28. Notes of every gage, ſigned by the gagers, contain- 
-— — agg of ing the inches and 4 1 of . has tg fg ene of the 
llt. tuns, and quality of the liquors, ſnall be left by them with 
the common brewers of ale or beer, or ſome ſervant (if 
demanded) at the time of taking the gages; on pain of 
. . . 

And by the ſame act, the gager ſhall, within three days 
after the end of every week, deliver to or leave with the 
brewer or retailer, or their ſervants, a true copy under his 
hand, of each reſpective charge by him made, containing 
the quantity and quality of the liquors by him charged in 
ſuch week; and if he ſhall neglect or refuſe (after demand 
in writing, 12 G. c. 28. / 30.) to leave ſuch copy, or 

5 ſhall 
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Exciſe. (Ae, &c.) 


| ſhall charge ſuch perſon more than ſuch copy contains, he 
; ſhall forfeit 101. / 25. | 

| 29. The commiſhoners of exciſe or appeals, or juſtices Relief in cafe of 
a of the peace, on complaint of any over charge returned oer charge, 


\ upon them by the gager, ſhall hear and determine the com- | | | 
plaint, and examine witneſſes on oath, and thereupon, or 4 
by other due proof, may diſcharge ſuch complainant of ſo | 
much of his charge as ſhall be made out before them, 1 V. | 
%. I. c. 24. /. 1%. | 
* All SES brewers of beer and ale, ſhall once in Entry and pay- | 
every week; and all innkeepers, alehouſekeepers, victuallers ment of duties. 
and other retailers of beer, ale, cyder, perry, or metheglin, 
brewing, making or retailing the ſame, ſhall once in every 
month, make entries at the exciſe office, of all ſuch liquors | 
brewed, made, or retailed in that week and month reſpec- | 
tively. 12 C. 2. c. 24. /. 29. | 

And all ſuch common brewers who do not once a week 
make due entries, ſhall forfeit 107, And every ſuch inn- 
keeper who doth not make true entries once a month, 
ſhall forfeit 5 I. And every alehouſekeeper, victualler, or 
other retailer, who doth not once a month make due en- 
tries, ſhall forfeit 20s. id. /. 30. 

And every common brewer who ſhall] not pay within 
a week after he made his entry, or ought to have made 
his entry, ſhall pay double value of the duty ; and every 
innkeeper, alehouſekeeper, victualler, or other retailer who 


» | 
ſhall not pay within a month after he made his entry, or l 
| ought to have made his entry, ſhall pay double value of the 1 1 ' 
| f duty. id. /. 31. 0 | 


Provided that no ſuch perſon ſhall be compelled to travel 
| for making the ſaid entries, or payment of the ſaid duties, 
| 2 or other cauſe whatſoever touching the fame, if he live in 
| | a market town, out of the ſaid town; if he live out of a 

market town, then to no other place than to the next 
market town to his habitation in the ſame county, on the T7 
market day. id. /. 32. 
| 5 But no common brewer ſhall be proſecuted for any for- 
| i feiture for any miſentry or ſhort entry, if he ſhall in one 
g 6 week after the delivery of the copy of the return made by 
| the gager, rectify his entry according to the ſaid return, or 
| otherwiſe diſcharge himſelf. 15 C. 2. c. 11. J 6. 
i | But no brewer ſhall have any benefit of this proviſo, on any # 
; 7 information to be brought againſt him for non-entry, falſe whe 't 
| entry, or non-payment ; if it ſhall appear by the evidence, | 
that he did not bona fide ſhew to the gager all the beer, ale, | 
| : and worts of each reſpective guile, for ſuch time for which | | 
| ſuch copy of the return was made; or if any apparent fraud 14 


3 
7 
4 
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was acted, to defraud the king of his duty, for any part of 
the drink brewed in the time for which ſuch copy of the re- 
turn is made or given by the gager. 1 V. fe. 1. c. 24 
10. 
Exception of Ka 31. But if any perſon ſhall brew, and ſell by retail, any 
ling in fairs. ſmall quantities of beer or ale in any fair, who is not Saber 
wiſe a common brewer or retailer thereof, and ſhall before 
ſuch ſelling and retailing, pay the exciſe for the ſame; he 
ſhall be freed from all penalties relating to ſuch entries, and 
the hike. 12 C.i2. c. 24. |. 39 
Permit for r- 32. If any ſweets, having Ne the duty, ſhall be intend- 
moral after duty ed to be removed, the exciſe officer ſhall on requeſt give a 
. certificate under his hand, expreſſing the quantity and qua- 
lity, and from whom and to whom they are to be ſent; 
and if any maker ſhall otherwiſe remove them, or vintner 
receive them, he ſhall forfeit 105. a gallon, and alſo the 
liquor and caſks, 6 G. c. 21. /. 22, 
@ompounding. 33. The commiſſioners and ſubcommiſſioners may com- 
pound with innkeepers and others for the duties. 12 C. 2. 
c. 24. /. 40. 
But no perſon who hath compounded ſhall, during the 
term of ſuch compolition, ſuffer any beer or ale to be brew- 
ed within his brewhouſe, for any other common brewer, 
without firſt giving notice to the commiſſioners or ſubcom- 
miſſioners, and forthwith paying down the exciſe thereof; 
- upon pain that as well the brewer who ſhall brew the ſame, 
as the brewer for whom it ſhall be brewed, ſhall forfeit 54. 
for every barrel. 15 C. 2. c. 11, J 14. 
Utenfils liable to 34. All the brewing veſſels and utenſils for brewing, into 
= > ga and whoſe hands ſoever they ſhall come, and by what convey- 
s ance or title ſoever they be claimed, ſhall be ſubject to all 
the debts and duties of exciſe in arrear for any beer or ale 
made in the ſaid brewhouſe; and ſhall alſo be ſubject to 
all penalties and forfeitures againſt the laws of exciſe; and it 
ſhall be lawful to levy debts and penalties, and uſe ſuch pro- 
ceedings againſt the utenſils therein contained, as it may be 
lawful to do, in caſe the debtor or offender uſing the ſaid 
utenſils had been the real owner thereof. 15 C. 2. c. 11. 
13. 

Limitation of / = No information ſhall be brought againſt any common 
actions. brewer, or alehouſekeeper, vinegar maker, or cyder maker, 
for any miſentry or offence, but within three months after 
the offence committed ; al notice thereof ſhall be given to 
him in writing, or left at his dwelling houſe, within a week 
after laying and entring the information, 1 V. eff. 1. 

6B 280: [12 & 233 FP, < 1. £27. 


36, It 


9 
of 

* 

1 

A. 

9 
OO META, ot 
_— * * 5 
. 

* 


Excile. Ae, &c.) 477 


35. If any common brewer, or maker of cyder, making Delivering mate- 
beer, ale, or cyder for ſale, ſhall deliver to any diſtiller or nenen 
vinegar maker, any waſh, tilts, ale- beer, vinegar-beer, or 
cyder, without firſt giving notice to the gager, what quan- 
tity he intends to deliver, and when, and to whom; he ſhall 
forfeit for every barrel 20s. 8& 977. c. 19. / 9. 

37. Ale, beer, cyder, or mum, may be exported ; pay- Exportation, 
ing cuſtom Is, a ton. 1 V. ff. 1. c. 22. 

And on exportation thereof the exciſe ſhall be repaid. 

22 23 C. 1 % „. 35 Ec 20.230 

But by the 1 G. 3. c. 7. on repayment of the exciſe 
on ſtrong beer and ale, there ſhall be a deduction of 3 d. a . 
ton for the charges of the officers. / 5. 

And when barley is at 24s. a quarter, or under; a 
bounty ſhall be paid to the exporter of ſtrong beer or ale, 
of Is. a barrel, /. 6. 


ZI. Candles. 


1, For every pound of tallow candles imported, ſhall be Duty on candles 
paid in the whole, by the ſeveral acts, 2d. 4. 2 V. /eff. 2. Ported. 
c. 4. J. 7. 8 A. c. 90. 6 21; 

For every pound of wax candles imported, 8 d. 8 An. 

c. 9. . 1. 0 . „ 6. +: 

2. For all candles made of wax, or uſually called or Duty on candles 
ſold for wax candles (notwithſtanding the mixture of an _— Great 
other ingredients) made in Great Britain, ſhall be paid 8 d. g 
a pound, 

All other candles x d. a pound. 8 An. c. 9. /. 1. 9 An. 

6:04 1 | 

3. But the ſaid duties ſhall not be charged on ſuch ſmall Ruſk lights ex 
ruſh lights, as ſhall be made by any perſons to be uſed in ©*Pte% 
their own houſes only, ſo as none of them be ſold or deli- 
vered out or made for ſale, and ſo as they be once only dip- 
ped in, or once drawn thro? greaſe or kitchen ſtuff, and not 
thro' any tallow melted or refined. 8 An. c. 9. /. 31. 

4. During the continuance of the duties upon candles, Oil not to be 
no perſon ſhall uſe in the inſide of his houſe, any lamp, ha 
wherein any oil or fat (other than oil made of fiſh within 
Great Britain) ſhall be burned for giving light; on pain 
of 40s. 8 An. c. 9. /. 18. 

5. No maker of candles ſhall erect, ſet up, alter, or uſe places of making 
any melting houſe, workhouſe, warehouſe, ſtorehouſe, ſhop, £295 to be 
room, or other place for the making or keeping of candles, _ 
or for the melting or keeping any wax, tallow, or other 
materials proper to be made into candles; or uſe any copper, 
furnace, moulds, or other veſſel for melting of wax, tallow, 
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x or other materials to be made into candles; without notice 
thereof being firſt given in writing at the next office of 
4 exciſe: on pain of 5ol. 8 An. c. 9. /. 6. 

0 And all candles, wax, tallow, and other materials for 
5 | making candles, which ſhall be found in any private melt- 
ing houſe, workhouſe, or other place, and all private cop- 
pers, furnaces, and other veſſels, for which no entry ſhall 
be made, or notice given, ſhall be forfeited, or the value 
thereof. 8 An. c. 9. /. 17. 

And by the 11 C. c. 30. If any maker of candles (ex- 
cept compounders) ſhall uſe any melting houſe, ſhop, or 
other place, for making or keeping of candles, or for melt- 
ing or keeping of wax, tallow, or other materials, or uſe 
any copper or other veſſel for melting the ſame, or any 
moulds or other utenſil for making of candles, without ha- 
ving made entry thereof in writing at the next exciſe office; 
he ſhall forfeit 100 l. / 23. 
| And the officer, between five in the morning and eleven 
in the evening, with or without a conſtable, and between 
eleven in the evening and five in the morning, with a con- 
ſtable, ſhall be permitted on requeſt to enter and ſearch; 
and all cheſts and other like things locked up, ſhall on his 
requeſt be opened; on pain that every perſon obſtructing or 
moleſting him, ſhall forfeit 1001. 11 G. c. 30. J. 24. 

And if the officer on his ſearching any unentered houſe or 
| place, ſhall find candles either made or making, or tallow 
| or other materials melting or melted, or cottons or ruſhes 
| ſpread, or any copper, mould, or other utenſil warm with 
* tallow or other materials; this ſhall be ſufficient evidence 

to convict the offender in the penalty of 100 J. for having 

uſed the ſame not being entred. 11 G. c. 30. / 25. 
And leaving a ſummons at the place where the diſcovery 
was made, directed to the perſon proſecuted by his right 
or aſſumed name, ſhall be deemed as effectual as if per- 
| 2 delivered to him, and by his proper name. 72. 
i . 20. 
| 8 enter 6. The officer ſhall at all times, by day or by night, 
| Aud i in the night, then in preſence of a conſtable, be 
= permitted on his requeſt, to enter the houſe, melting 
houſe, warehouſe, or other place, belonging to, or uſed 
1 by any perſon who ſhall be a maker of candles; and by 
i weighing or tale of the candles, or otherwiſe, to take an 
| account of the quantity; and ſhall thereof make a return 
| in writing to the commiſſioners, or to whom they ſhall 
| appoint ; leaving a true copy of ſuch report, under his 
9 hand, with oz for the maker : and if he ſhall refuſe or 
| neglect to leave ſuch copy (on demand thereof made in 
| writing, 


f 4 - 4 «ty * by 
5 EO Dy. — 


$ 
5 
7 
= 
7 
as. 
y 
* 
7 
K 
5 
4 
T7 
275 
£ 
As 
ö 
p 
1 


where h 
the office 
c 9. 4 
8. Ne 
any cour 
firſt give 
yearly, | 
ing; an 
morning 
„ 
9. E 
gins to 1 
clare to 
and the 
and if fi 
candles, 
to fill th 
ſuch ma 
draw thi 
ſuch dec 
increaſe 
dles in 
mould c 
draw fu 
ſhall, a 
officer, 
otherwi 
And 
ſale, ſh: 
mould e 
notice | 
of the 
and of 
tended 
ſtick ; | 
king m 
tioned 1 
he ſhall 
ſuch nc 
And 
rials, © 
terials 
{preadi! 
as {hal 


* A op = 1 


hos 
o Fa) 
Ben I 8 P 
VVT 
% cc 


* 7 —_ 5 * n 
' 


Exciſe. Candles.) 479 


writing, 12 G. c. 28, /. 30.) he ſhall forfeit 40s, 8 An. 
| . 9. /. 10. f 
5 N Aue the maker ſhall keep juſt ſcales and weights, The maker to WE 
where he makes his candles; and ſhall permit and aſſiſt den, and ml 
the officer to make uſe thereof, on pain of 101, 8 An. 2 

„ 11. 1 

8. No maker of candles for ſale, ſhall begin to make Notice and time 
any courſe or making of candles, without notice thereof * 
firſt given to the officer, unleſs from Sep. 29. to Mar. 25. 
yearly, between ſeven in the morning and five in the even- 
ing; and from Mar. 25. to Sept. 29. between five in the 
morning and ſeven in the evening; on pain of 10l. 10 An. 
„10. 

9. Every maker of candles for ſale, ſhall before he be- — 
gins to make or dip any making or courſe of candles, de- fer. 
clare to the officer the number of ſticks he deſigns to make, 
and the ſizes of the candles whereof each ſtick is to conſiſt; 
and if ſuch making or courſe is intended to be of moulded 
candles, then he ſhall declare to the officer, before he begins 
to fill the moulds, how many moulds he intends to fill at 
ſuch making, and how often he intends at ſuch making to 
draw the moulds: and if he ſhall neglect or refuſe to make 
ſuch declaration, or ſhall after ſuch declaration make any 
increaſe of his number of ſticks, or of the ſizes of his can- 
dles in ſuch making or courſe; or, in the caſe of making 
mould candles, ſhall fill a greater number of mouJds, or 
draw ſuch moulds oftener than ſhall be declared; or if he 
ſhall, after the weighing of any making of candles by the 
officer, increaſe the weight of ſuch candles, by redipping, or 
otherwiſe ; he ſhall forfeit 101. 10 An. c. 26. / 106. 

And by the 11 C. c. 30. If any maker of candles for 
ſale, ſhall begin to make any courſe of candles, not being 
mould candles, or make preparation for the ſame without 
notice in writing to the officer of ſuch his intention, and 
of the time of the day or night when he intends to begin, 
and of the number of ſticks of which ſuch making is in- 
tended to conſiſt, and of the fizes and number on each 
ſtick ; he ſhall in default hereof, or if he have at ſuch ma- 
king more ſticks, or more candles, or larger than men- 
tioned in the notice, forfeit 50 J. and if after ſuch notice, l 
he ſhall not begin at the time, or within three hours of it, tool 
ſuch notice ſhall be void. /. 27. . 

And lighting a fire under a veſſel for melting the mate- 4 
rials, or finding in ſuch veſſel, or in any mould, the ma- 
terials melted or melting, or cottons or ruſhes ſpread or 


: {preading, ſhall be deemed to be ſuch a beginning ts work, f | | 
2 ſhall make him liable to the ſaid forfeiture, /. 28. 10 
5 10. The ih 
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The officer ſhall 10. The officer ſhall be permitted to take an account 
_ for ma- of the quantities of wax, tallow, and other materials; and 
erials miſſing. l 
if he ſhall miſs any that he had taken account of at the 
laſt time he was at the maker's, and ſhall not on demand 
receive ſatisfaction what is become thereof, the officer may 
charge ſuch quantity of candles, as the materials ſo miſſing 
in his judgment would have made, not exceeding 108 /b, of 
candles for every 112 46. of materials miſſing, and ſo pro- 
portionably. 8 An. c. 9. /. 12. 
And if any ſuch maker ſhall obſtruct the officer, he ſhal! 
3 204 J. 13 


Candles ſpoiled Candles . or ſpoiled in making, may be de- 


* Wes. by the offict nh who ſhall make allowance for the duty, 
8 An. c. 9. ſ. 2 
Removing can- 12. No fangs of candles ſhall (on pain of 207.) remove 


dles before ſur- 


veyed any candles, before the officer hath taken account of the 


ſame, without giving to the officer, within the bills, 24 

hours notice; and elſewhere, two days notice, of his in- 

tention to remove the ſame. 8 An. c. 9. /. 14. 
Candles unfur- 13. The maker ſhall keep his candles which have not 
nn d, s te from all other candles which have 
ſeparate, een ſurveyed, ſeparate from all o * 
been ſurveyed, for 24 hours after making, within the bills, 
and for two days elſewhere; unleſs they ſhall have been 
ſooner ſurveyed by the officer: on pain of 51. 8 An. c. g. 
fe 15. 

14. If any officer of the exciſe ſhall have cauſe to ſuſpes 
that any candles are fraudulently concealed, if it is within 
the bills, then on oath made by ſuch officer before two 
commiſſioners, or if it be elſewhere, then upon oath before 
any juſtice of the peace, ſetting forth the ground of his 
ſuſpicion, they or he may impower ſuch officer by day or 
night by ſpecial warrant (but if in the night, in preſence 
of a conſtable) to enter into the places ſuſpected, and fe1z: 
and carry away as forfeited all ſuch candles, together with 
the package; and if any perſon ſhall obſtruct ſuch officer, 
he ſhall forfeit 100 J. 23 G. 2. c. 21. / 34. 

Further penalty 15. If any maker of candles for ſale, al mingle can- 
1 dles which have not been weighed by the officer, with thoſe 
concealing. which have; or ſhall fraudulently remove any before weigh- 
ing; or conceal any * or materials: he ſhall forteit 
--- 003 TIC: c. 30. 
Entry of candles 16. Every perſon who ſhall make any candles within the 
made, 
bills of mortality ſhall monthly, and elſewhere once in 
every {1x weeks, make a true entry in writing, at the next 
exciſe office, of all candles by him made within ſuch t tin po, 
which entry ſhall contain the weight, number, and 1: 
the candles, and what quantity thereof was made at ©: — 
4 courſe 
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« 
t courſe in the ſeveral weeks; on pain for every neglect of 
d entry to forfeit 20/. Which entry ſhall be upon the oath | 
e ' of the maker or his chief workman, according to the beſt " 
d of t eir knowledge and belief; the ſaid entries and oaths, 
within the bills, to be made with and adminiſtred by ſuch ij 
2 officer as the commiſſioners ſhall appoint at the general ex- 1 
of ciſe office, and elſewhere by the collectors or ſuperviſors, | 
J- 8 An. c. 9. /. 7. 
But he ſhall not be obliged to go further than the next 
ll market town, for making ſuch entry. /. 8. 
17. And the maker ſhall in four weeks within the bills, Puty to be 
e- and elſewhere in ſix weeks, after ſuch entry, pay and clear Pe oy 
y, off the duties; on pain of double duty; and no maker after 
| default in payment ſhall fell, deliver, or carry out any can- 
ve dles, till he hath paid off the duty, on pain of double value. 
12 8 An. c. 9 f 
4 18. And if there ſhall be found in the poſſeſſion of any Candles not en- 
n- maker of candles for ſale, any c ndles not mentioned in the tred, nor duty 
entry made by him, and of which the officer hath not had OY 
of an account, and the duties have not been paid; he ſhall be 
ve chargeable wit! the duties, and if he do not pay the ſame, 
ls, he ſhall be liable to double duty, unleſs he ſhall prove 
en | that the duty hath been paid, or that he bought the ſame 
9. of ſome other chandler who had paid the duty, and that he 
gave fix hours notice in writing to the officer, or at the 
0 | next exciſe office, of his intention to buy the ſame, and of 
un F whom. 11G, c. 30. /. 29. 
wo 1 19. No perſon ſhall expoſe to ſale any candles, unleſs in Candles where 
ore huis publick ſhop or warehouſe, publick fair or market; on do be fold. 
his pain of 5 l. 8 An. c. 9. /. 18. 
or 20. The commiſſioners or ſuch perſon as they ſhall ap- Compounding, 
nce point, and in default thereof the collector or ſuperviſor, may 
125 compound with perſons that make candles for their own 
Vith private houſes, for the duties, at 15. by the year for every 0 
der. | head in the family, to be paid quarterly; and ſuch perſon 4 
{ ſhall not be liable to the duties. 8 An. c. 9. /. 20. ty; | 
an- : But if any perſon after compoſition ſhall ſell or deliver out . 
"ole any candles, or ſhall permit any other perſon to make can- | 
oh- dlles in his houſe or outhouſe ; or ſhall have more perſons of 7 
ſeit | his family than he ſhall compound for, without giving e 
notice of them in writing at the next exciſe office, at or W351 
the | before the next quarter day, and paying the like compoſi- 
in tion for them, he ſhall forfeit 5 J. and lofe the benefit of 
en his compoſition, and be liable to the duties and ſurvey of 
me; the officers; and for every pound of candles fo privately | | | 
c of | ſold or delivered out or made, ſhall forfeit 5s, J. 21, 4 
cach | 14 
uſe : . 1 And ir 
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And every ſuch compounder, who ſhall make default i 
continuing the ſame, ſhall in ten days make entry 24 
oath of all ſuch candles as he ſhall be poſſeſſed of, at the 
exciſe office, on pain of ſorfeiting 20 J. and the candles of 
which no ſuch entry ſhall be made; and in fix days after 
ſuch entry, ſhall pay the duties, on pain of double value of 
the candles, and his houſes and other places ſhall be liable 
to the ſearch of the officers. 9 An, c. 6. . 14. 

21, Cocquets granted for ſhipping candles, to be landed 
in any other part of the kingdom, ſhall expreſs the qua- 
lity, quantity, and weight, the mark of the package, and 
by whom made and ſold, and where conſigned; and if they 
ſhall be ſhipped ge ſuch cocquet, they ſhall be for- 
feited, and ſeized, together with the package. 23G, 2, 
6233. /.-20 

22. No candles ſhall be imported, otherwiſe than in ſome 
package, containing at leaſt 224 16. of neat candles, and 
ſtowed openly in the hold; on pain of being ſeized and 
forfeited, together with the package; and the maſter of the 
veſſel ſhall forſeit 50 l. 23 C. 2. c. 21. / 27. 

But on information brought againſt ſuch maſter, he may 
detain the wages of the mariners, till it be determined; and 
if it ſha'l appear, that the candles were put on board by 
any. mariner without the maſter's knowledge, the maſter 
may apply ſuch mariner's wages, in payment of the fortei- 
ture. 26 C. 2. c. 32. ,. 8. 

And the officers of exciſe (in like manner as the officers 
of the cuſtoms) may go on board any veilel, and ſearch for 
and ſeize all candles forfeited, together with the package; 
and they may likewiſe ſeize ſuch as before entry and pay- 
ment of duties, fhall be found unſhipping or unſhipped. 
24+ 5. 2 £6 21 þ+ 28. 

Candles for which the duty hath been paid, may be ex- 
ported, and the duty drawn back. 8 Az. c. 9. /. 24, 
25, 20. 

But no drawback ſhall be allowed, on the exportation 
of any foreign candles imported. 23 G. . 

And the officers of exciſe or cuſtoms may ſeize any can- 
dles, with the package, that ſhall be found in any veſſel, 
cart, or other carriage, where they ſhall have good reaſon 
to believe, that the ſame were made in ſome private work- 
houſe, or clandeſtinely imported without payment of duty; 
or that the fame have been exported. and relanded after re- 
payment of the duty; and if the party in whoic poſſeſſion 
the ſame ſhall be found, ſhall net. at the hearing of the in- 
formation,. make it appear that the duty hath been paid or 


ſecured, 


ſecured 
alſo the 
And 
tention 
duties, 
tion up 
veſſels, 
or conv 
by any 
from v 
every h 
And 
any can 
for expe 
any pro 
weight, 
And 
and no 
within 
officer v 
{olicitor 
the tim 
ſame by 
faid lim 
tion at 
the ſaid 
will pro 
judgmei 
be remc 
ay; 
recover 
courts a 
half to 
II G. « 
24. 
of the | 
tioned, 
in the 
the goo 
20: 
mitigati 
part, o. 
J. 38. 
26. 
duties, 
paymen 
the clal. 


% 
* 
9 
T 


Wen LY 


* 


A” x % 
- N I © 
uy 
= 


3 . 


3 
A 


- 
Cs 
rink 


Exciſe. Candles.) 


ſecured, he ſhall forfeit 57. for every 100 1b. weight, and 
alſo the candles and package ſhall be forfeited. /. 39. 

And if any foreign candles ſhall be unſhipped, with in- 
tention to be laid on land, before entry and payment of the 
duties, or ſhall be landed again after ſhipping for exporta- 
tion upon debenture; the ſame, together with the package, 
veſſels, boats, horſes, and other carriages, uſed in landing 
or conveying the ſame, ſhall be forfeited, and may be feized 
by aay officers of the cuſtoms or exciſe ; and the perſons 
from whom the ſame ſhall be ſeized mall forteit 5 J. for 
every hundred weight. 1. 31. 

And if any perſon ſhall knowingly harbour or conceal 
any candles unlawfully imported, or relanded after ſhipping 

for exportation upon debenture; he (hall, whether he claims 
any property therein or not, forfeit 504. for every hundred 
weight, together with the candles and package.  /. 22, 

And where any ſuch candles ſhall be ſeized as forfeited, 
and no perſon ſha!l claim the ſame in 20 days, if it is 
within the limits of the chief office of exciſe in Hondon, the 
officer who made the ſeizure may cauſe notice ſigned by the 
ſolicitor of exciſe, to be afixed at the Royal Exchange, of 
the time of proceeding to trial and condemnation of the 
ſame by the commiſſioners of exciſe; and if it is out of the 
ſaid limits, then publick notice {hall be given by proclama- 
tion at the next market town on the market day next after 
the ſaid 20 days, of the day and place where the juſtices 
will proceed to trial and condemnation thereof, And the 
judgment thereon, ſhall not be liable to any appeal, or to 
be removed by certiorari, J. 33. 


23. All the ſaid fines, fortcitures, and penalties, may be Poser of the 


recovered and mitigated as by the laws of exciſe, or in the Juſtices. 


courts at V Iminſ/ter ; and diſtributed half to the king, and 
kaif ro him that all inform: or ſue. 8 Fn. c. 9. J. 28. 


11 G. c. 30. /. 39. 24 C. 2. „ J. 33. 


24. And if the party is not ſatisſied with any judgment A 


of the juſtices on the act of 23 G. 2. c. 21. before men- 
tioned, he may appeal to the next quarter ſeffions, except 


in the caſe before mentioned where no perſon ſhall claim 
the goods ſeized. LI 42. 


25. And on inte en on the ſaid act of 23 G. 2. the Mitigation, 


mitigation ſhall not reduce the penalty to leſs than a fourth 
part, over and above the coſts and charges to be allowed, 


J. 38. 


26. And where av es ſhall be ſeized for nonpayment of Proof ꝛ0 lie on 
dhe &. 


duties, or non-entry, and it ſhall be diſputed whether fuch * 
payment or entry was made or not, the proof ſhall lie on 


the claimer, aad not on the officer. 41. þ. 35: 


11 27. A 
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0 Utenfils liable to 27, All candles, materials, and utenſils for making of 
; des. an” candles, in cuſtody of any maker of candles, or perſon in 
1 truſt for him, ſhall be chargeable with all duties in arrear, 
k and ſubject to all penalties and forfeitures, in the ſame 
| manner as if the debtor or oftender were the lawful owner, 


8 An. c. 9. /. 19. 
III. Coaches. 


1. For every coach, berlin, landau, chariot, calaſh, with 
2 four wheels, chaiſe marine, chaiſe with four wheels, and 
| 

? 


Duty on coaches, 


caravan, kept by any perſon for his own uſe, or to be let 
out to hire; ſhall be paid 47. yearly : and for every calaſh, 
chaiſe, and chair with two wheels, kept by any perſon for 
his own uſe, or to be let out to hire; ſhall be paid 405. 
yearly. 20 C. 2. e. 10, . I. 

; Zut this ſhall not extend to licenſed hackney coaches, within 
London and Je/tlminſter and the ſuburbs thereof, not em- 
0 ployed in carrying perſons more than ten miles from the 
ſaid cities. /. II. 

Nor to coaches kept fer ſale : But no ſuch carriage ſhall, 
whilſt in poſleſſion of the coachmaker or other perſon, be 
employed for his own uſe, or for the uſe of any other per- 
ſon (other than ſuch whoſe carriage ſhall be then and there 
mending), or be let out to hire; on pain of 201. /. 12. 

Nor to any publick flage ccach, which is conſtantly em- 


' ployed in carrying pallengers for hire, on certain fixed days 
„ in every week, and not let to hire by way of by-jobb, tor 
0 a day, or any longer time. / 7. 

| 8 


1 Nor to any po/t chaije kept for hire by the poſtmaſter ge- 
MN neral, or any deputy poſtmaſter : But ſuch poſt chaiſes ſhall 
j in 30 days after letting out the ſame, be entred by the 
owners at the next office of exciſe; and ſhall (beſides the 
| King's arms) have ſuch mark of diſtinction fixed thereon, 


MW as {hall be appointed by the commiſſioners ; on pain of 201. 
| . 
ö And the commiſſioners ſhall cauſe a mark of diſtinction 


to be fixed on every ſuch carriage, that ſhall be let out to 
hire; and if any perſon ſhall let out to hire any ſuch car- 
riage without ſuch figure fixed thereon, or ſhall take off 
the ſame when fixed; he ſhall forfeit 201. /. 10. 

i | Moreover, no perſon ſhall be obliged to pay the faid 

yearly ſum of 4/7. for more than five ſuch carriages kept for 

his own uſe only ; but if he keep the fame for ſupplying 


1 - 
i any waiting jobb, by the day, week, month, quarter, ot 
| any other time, or to be let out to hire, he ſhall pay 40. 
for each, tho excceding the number of five; and every 
x perſon 
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perſon who ſhall keep ſuch carriage with two wheels, to be 
let out for hire, ſhall pay 405. yearly for each, tho' ex- 


> ceeding the number of five. J. 2. 
| 2. Every perſon who ſhall keep ſuch coach or other car- Entry and pay- 
; riage, ſhall in 20 days after he ſhall begin to keep the ſame, Mew or the Gu 


* 1 * , * : . . ries, 
and within 20 days yearly atter the expiration of 12 kalen- 


dar months after the time of giving ſuch firſt notice. 
give notice in writing, at the chief office of exciſe in Lon- 
don (if within the bills); and elſewhere, ſhall give notice 
at the next office of exciſe, —of his keeping the ſame, and 
the number, and whether with four or two wheels, and 
where he reſides; and at the ſame time pay down the du- 
, ties: on pain of 201, /. 4, 5. 

Bur if the duties are paid, and entry made, before infor- 
mation brought, the party ſhall not be proſecuted, tho” it 
be not ſtrictly within the time limited. /. 15. 

" And the ſaid entry and payment ſhall be regiſtred by 
, the proper officer, and a receipt given for the duty, of 


* which receipt the officer ſhall keep an indented duplicate. 
oe 
|, ö 3. Where a perſon ſhall die before the end of the year, perſon dying be- 
8 the perſon claiming title to the coach, may uſe it, as the fore the end of 
. deceaſed might have done. / 16. e 
be 4. All the ſaid rates and duties, and all forfeitures and Power of ch: 
1 — offences, ſhall be determined by the commiſſioners of exciſe JK. 
* (or of appeals, in caſe of appeal), within the limits of the 
YI chief office in Lonam ; and elſewhere, by two juſtices near; 
os who ſhall, on complaint upon oath, ſummon the party, 
and on his appearance or contempt, may examine the fact, 
3 and on proof thereof either by confeſſion, or oath of one 
al witneſs, give judgment, and iſſue warrants for levying pe- 
he nalties by diſtreſs and fale (if not redeemed in 14 days) ; 
ne f which ſhall be employed (all neceſſary charges firſt deduct- 
n, | ed) half to the uſe of the king, and half to the informer : 
|, and tor want of ſufficient diſtreſs, they may impriſon the 
| party till ſatisfaction is made. / 13, 14. 
'on 


[But as theſe duties chiefly affect the nobility and perſons 
to of diſtinction, it had been better if the act had been more 


ar- explicit with reſpect to the puniſhment ; otherwiſe it may 
off not be ſo ſaſe ſor juſtices of the peace, upon ſuch vague 
5 and general words, to impriſon a peer of the realm, or di- 
al 


* ſtrain the goods of a member of parliament during their 
for ſeſſion. But if the juſtices will proceed, or ſhall be com- 


ing pelled by mandamus, or otherwiſe, ſo to do; they muſt re- 
of member withal, that by the 27 G. 2. c. 20. they may not 
41. + order the diſtreſs to be detained more than eight days, nor 

ery leſs than four. ] 

ſon ; 


5. Perſons 


J 
5 Ser il _ — — 
— * 
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5. Perſons aggrieved by the determination of the juſtices, 
may appeal to the next quarter ſeiſions. J. 13. 


IV. Coffee, tea, and chocolate. 


Duty on ccfee, I. For all coffee imported, ſhall be paid at the cuſtom 
1 | houſe, in the whole, the ſum of 3 d. a pound. 10 G. c. 10. 
J. 48, 49. 

And an inland duty, to be paid by the maker or ſeller, 
of 25. a pound. id. /. 4, 6. 

Except coffee of the growth of the Britiſb plantations in 
America; which ſhall pay only 15. 6 d. a pound. 5 G. 2. 
„ 

And by the 32 G. 2. c. 10. An additional duty is laid 
upon all coffee to be ſold in Great Britain, by wholeſale or 
retail, to be paid by the ſeller, of 15. a pound. /. 10. 

2. No tea ſhall be imported, but from the place of its 
growth ; on pain of forfeiture. 11 C. c. 30. /. 8. 

And by the 18 E. 2. c. 26, Over and 3 the cuſ- 
toms on importation, there ſhall be paid on all tea, an in- 
land duty of 15s, a pound, and 25 l. for every 100 J. of the 
groſs price at which it ſhall be ſold at the Zaft India com- 
pany's ſales; which (hall be paid in ready money by the 
proprietor to the collector, before it be taken out of the 
warehouſe, /. 2. 

In order to which, the commiſſioners may appoint officer: 
to attend at the Eaſt India company's ſales, and take an 
account of the names of the buyers and prices, and make 
report thereof to the commiſſioners; from whence the 251. 
per cent. thall be aſcertained z and to prevent miſtakes, the 
ſaid officers niay inſpect the company's books. 18 G. 2, 
„ . v1 

And every perſon declared the beſt bidder at ſuch ſale, 
ſhall. within three days after, depoſit with the company or 
their clerk 40s. for every tub and cheſt of tea, on pain of 
ſix times the value, and ſuch ſale ſhall be void, and the 
ſame ſhall in 14 days after be put up again. /. 7. 

Duty on cocoa 3. No chocolate ready made, or cocoa paſte, ſhall be 

yuts and caoco- imported, on pain of forſciting the ſame, and double va- 

8 85 lue; and alſo the bags, ca ks, and other package. 10 G. 
. 

For cocoa nuts imported, mall be paid at the cuſtom 

houſe in the whole, 10s. a hundred weight. 10 G. c. 10. 
J. 47, 49. 

And it any perſon ſhall import any cocoa nut ſhells or 

huſxs, without the nuts, the officers of the cuſtoms, exciſe, 

or inland duties, may ſeize them, with the bags, 17 * 

* 


r 


A 


Duty on tea, 


1 
« 
/ 


Gs 


33 'S 2 * A Is 7 = 
FN 8 e 


1 

1 
Te 

8 : 


end p 
Kroye: 
floners 
ward 
weigh 

Fo 
paid | 
„ 

4. 


ſearch 


havin 
at an 
be w 
her v 
with 
2ll 
not), 
value 
* 
6 
cuſtc 
put 
impe 
the 
5 
coco 
the \ 
and 
dutic 
pack 
$A 
8 
the 
ſion 
and 
the 
of t 
mak 
mar 


Q 
—1 
tion 


o 


yo 22 
— 
1 * * e ee 


4 


{ 
A 


r e 
bl 8 < \ 3 
1 ER 
oF hy - WHT (8 3. rig 7 
* C fi - * De 7 . 
y * 7 2 5 ö Fl 5 * 
F n 
9 ys ET 2 SE 2 IE 
RIS REED: > * aged A 7 
os = X.. STR WS * IK + 
5 F r ESE. 10 2 I N 
C 2 * * = . 47 + Fed 
REL 25> p23 5 e * | 5 


Exciſe. Cee, &c.) 


and package; and after condemnation they ſhall” be de- 


ſtroyed or otherwiſe diſpoſed of, as the reſpective commiſ- 
fioners, or three of them ſhall appoint; and they may re- 
ward ſuch officer in any ſum not exceeding 205, a hundred 
weight. 4 G. 2. c. 14. J. 12. 

For all chocolate made or ſold in Great Britain, ſhall be 
paid by the maker or ſeller, 25. 3d. a pound. 10 G. 

4. 10. / 6. 316. . 10. 4. 

4. The exciſe officers may go on board any ſhips, and Officers of excite 
ſearch as the officers of the cuſtoms may do, for coffee, tea, may go on beard 
cocoa nuts, chocolate, and cocoa paſte, and ſeize all ſuch ** 8 
as ſhall be forfeited, or ſhall be unſhipt without entry ard 
payment of duties, with the boxes, bags, and other package. 

1 . e. 30. . 

5. And where any veſſel coming from foreign parts, and $hips hovering 
having ſix pounds or more of tea on board, ſhall be found nez: the cas. 
at anchor, or hovering within two leagues of the ſhore, or 
be within the limits of any port, and not proceeding on 
her voyage, wind and weather permitting ; all ſuch tea, 
with the cheſts and other packa e. or the value thereof, 
ſhall be forfeited (whether bulk ſhall have been broken or 
not), and the ſame may be ſeized and proſecuted, or the 
value thereof ſued for by the officers. 9 G. 2. c. 35. 

. 

6. Coffee, tea, and cocoa nuts imported, on entry at the ꝓhe gd go 
cuſtom houſe, and paying or ſecuring the duties, ſhall be to be vue 
put into a warehouſe, to be provided at the charge of t ie ned. 
importer, and to be approved of by the commiltoners of 
the cuſtoms, 10 G. c. 10. . 26. | 

7. And if any perſon ſhall import any coffee, tea, or penahy of got 
cocoa nuts, without entry, and bringing the ſame into entriaz and 
the warehouſe, the ſame fhall be deemed clandeſtinely run, * u-as. 
and may be ſeized by any officer of the cuſtoms or inland 
duties; and the oftender ſhall forfeit the ſame with: the 
package, and the horſes, carts, and carriages. 10 G. c. 10. 

OX 

8. And the owner of the ſaid goods, and the officer for Owner and ef + 
the inland duties (who ſhall be appointed by the commiſ- <= 3 5 
ſioners of the ſaid duties) ſhall have each a lock and keyʒ 
and the owner may in preſence of the ſaid officer, and of 
the warehouſe keeper (to be appointed by the commiſſioners 
of the cuſtoms) view, garble, and ſort the ſaid goods, to 
make them merchantable, and receive them out in the 
manner hereafter mentioned. 10 C. c. 10. . 26, 29, 30. 

9. That is to ſay, As to coffee and tea in the firſt place; Taking out ofthe 
—lf they are intended to be taken out for home conſump- archoute coffe 

tion, the proprietor, ann the bills, ſhall make entry — 
14 witn 
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with the receiver or collector in London, of ſo much as he 
intends. to take out of the warchouſe, and pay down the 
duty; and elſewhere ſhall make entry at the next office, 
and pay the duties to the co! IO ; and on producing a 
certificate ſigned by ſuch coll:Qor or receiver (cc Ttifying 
that he has received the duty) to the watchouſe | KEEPET, h. 


as IG 


| ſhall deliver out ſo much as is mentioned in the certificate 
and ſhall deliver a permit to accompany ſuch coffee or bog 
ſo delivered out, which ſhall alſo be ſigned by an officer 
attending the warchouſe, to prevent the ſeizing thereof, 
: 10 e. 10. /. 26. 
ny wt. of 10. And as to cocoa nuts, intended to be taken out of 
cocoa nuts to be the warehouſe, to he made into chocolate;—an entry there- 
made into cho- of ſhall be made by the proprietor with the receiver or col- 
colate. : 
lector, as a charge on him and alſo on the buyer; who ſhall 
certify ſuch entry to the warehouſe keeper; and on ſuch 
certificate, the quantity of cocoa nuts mentioned therein 
ſhall be delivered out with a permit ſigned by the officer 
at ſuch warehouſe, to be delivered to the officcr where e they 
are. intended to be carried, that the ſame officer may take 
. a into ſtock, 10 G. . 1% 8% 
And as to coffee, tea, and chocolate intended for 
1 F Fin Sta it ſhall be delivered out of the warehouſe, 
choc late, for on fecuricy given that it ſhail be exported, and not reland- 
exportation. ed; which ſecurity ſhall be diſcharged, on a certificate un- 
de: the common ſcal of the ciiet megiliratc in an place 
beyond the ſeas, or under the bands and ſe of two known 
Briiuh merchants there; that the ſame were there landed, 
or on proof by credible perſons that it was taken by ene- 
mies, or periſhed in the ſeas. 10 G. c. 10. / 26. 

But by the 18 C. 2. c. 26, No drawback ſhall be al- 
lowed on tea exported, /. 5. Saving that it may be ex- 
ported to Ireland, or the Britiſh plantations in America, 
without paying the inland duties beſore mentioned, 21 G. 2. 
c. 14. 

What quantity 12. And no ſeller or dealer ſhall receive out of the 
Mall be taken : ; 

out at a time, Warchouſe, leſs than one hundred weight of each ſort at 
one time; except where the importa tion and delivering in 
ſhail be in leſs quantities, or where the ſame ſhall be fold 
in lots or parcels leſs; than a hundred weight, 10 G. c. 10. 
J. 34. 


13. And the warehouſe keeper and officer appointed by 


Taking out of 


Warchouſe 
keeper. and offi- 


cer to keep an the commiſſioners of the inland duties ſhall each of them 
account, keep a book, wherein they ſhall enter an account of all cot- 
fee, tea, and cocoa nuts brought into and carried out ot tie 

warehouſe, and the day and time when, and how much 

was delivered for home conſumption, and how much for 
exportation, 
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2 exportation, and the names of thoſe for whom it was deli- 
e vered out; and ſhall every ſix weeks, or oftener if required, 
) tranſmit an account thereof in writing and on oath to the 11 
reſpective commiſſioners, with an account how much is re- " WY 
, maining in the warehoufe : Which ſaid commiſſioners ſhall mi 
8 in one month appoint a perſon to inſpect the books and hi 
; warehouſes, and examine the accounts ; and if it ſhall ap- 1 
4 pear that any was otherwiſe delivered out, or betore pay- ms 
ſ ment of the duties on ſuch coffce and tea as were fold for 1 
. home conſumption, or giving ſecurity for what was deli- 
vered for exportation, the warehouſe keeper and officer | 
f reſpectively offending ſhall forfeit 100 J. and be diſabled to \ 
. hold any publick office. 10 G. c. 10. / 29. 
, 14. Every perſon who ſhall keep a publick houſe, ſhop, Who ſhall be 
1 cellar, or other warehouſe, for ſelling of brandy or other 9<<P<* a dealer i 
5 $ . a in cottee, tea 
. ſpirituous liquors, and ſhall have in his cuſtody any coffee, and chocolate. | 
1 tea, chocolate, or cocoa nuts above fix pounds weight, 
r ſhall be deemed a dealer in the ſaid commodities, 11 C. 1 
c. 30. (. 4. | 4 
: 15. No perſon ſhall be permitted to fell or retail any Licence for re- 
coffee, chocolate, ſherbet, or tea, without licence firft had ling. g 
r by order of the general ſeſſions of the peace in the reſpec- 
K tive counties (certificate being firſt ſhewed, that he hath 1.8 
- given good ſecurity for payment of the duties to the king); | 
- or from the chief magiſtrate of the place in whoſe juriſ- f 
e dition he ſhall inhabit. And no licence ſhall be granted «| 
n to any retailer, till ſuch ſecurity ſhall be given by recog- Wii 
1 nizance or otherwiſe: For which licence, recognizance, . | 
= and fecurity, 12 d. ſhall be given, and no more, for the ba 41 
pay ment of the exciſe, And perſons ſelling without ſuch | | | 
- licence and ſecurity, ſhall forfeit 5 J. a month. 15 C. 2. | 
- . 
5 16. Every druggiſt, grocer, chandler, coffee-houſe keeper, Houſes of nu- 
b chocolate-houſe keeper, and other perſon ſelling or dealing TR * 
in coffee, tea, and cocoa nuts, or making or ſelling cho. ** es 1 
e colate, either by wholeſale or retail, ſhall before he take lg) 
t any the ſaid goods into his poſſeſſion make entry in writing Wy | 
n of all ſtorehouſes, ſhops, rooms, and other places intended | 
d to be uſed by him, at the office for the diviſion; on pain 
ö. of forſeiting 200. and the ſaid goods found therein, with 
the caniſters, bags, veſſels, and other package. 10 G. c. 10. 
10 
N And no entry of any ſhop, warehouſe, room, or utenſil 
for carrying on any trades atorc{aid, ſhall be de med a le- 
e gal entry, unleſs made in the name of the real owner of, 
h + and trader in ſuch ſhop; and the jerfon who acts as viſible m 
x owner of ſuch place, or principal manager in ſuch trade, | | 
2 | ſhall in 
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Thall be deemed the real owner and trader, and conſequent! 
liable for any ſtock found there, or for not making entries, 
or other offences. 18 G. 2. c. 26. /. 8. 

And none of the ſaid goods ſhall be offered to ſale but in 
places entred, or in a warehouſe to be approved of by the 
commiſſioners; on pain of forfeiting the ſame and treh/e 
value, together with the caniſters, bags, and other package. 
10G. c. 10. /. 14. ; 

Notice of bring- 17, No coffee, tea, cocoa nuts, or chocolate ſhall be 
Fes brought into any ſuch Cop or other place, without fir 
giving notice thereof to the officer of the diviſion, and le. 
ving with him a certificate ſigned by the officer of the diui- 
tion from whence they were brought, that the duties on 
ſuch coffee, tea, and chocolate have been paid, or that the 
have been condemned as forfeited ; and in cafe of bringing 
in of cocoa nuts, that. they have been entred with the of- 
ficers of the cuſtoms, or were condemned as forfeited ; and 
exprefling the quantity and quality, and where the duties 
were paid, or at what port the cuſtoms and duties were 
paid for the cocoa nuts, or were condemned; on pain of 
forſeiting the ſame and treble value, with the caniſters, bags, 
and other package. 10 G. c. 10. /. 11. 
Permit when ſold 18. And where any of them ſhall be fold in the fail 
ro ene ra entred places, above the weight of 6 /þ. che officer ſhall, on 
requeſt of the ſeller, give to the buyer a certificate ſigned 
by him, expreſiing the quantity, and the names of the buyer 
and ſeller, and that the duties have been paid, or that the 
cocoa nuts have been entred with the officers of the cuſtoms, 
or that they have been condemned as forfeited; which cer- 
tificate ſhall be left with the officer of the diviſion to which 
the ſame is intended to be carried, to prevent the ſeizing 
thereof. 10 G. c. 10. / 15. 
19. The officers ſhall be permitted at all times by day, 
to enter all warehouſes, ſhops, and other places, and by 
weighing, gaging, or otherwiſe, to take an account of the 


{ 
5 


Sftecers to enter 
and ſurvey. 


quantity and ſurts; in the weighing whereof the owner | 


ſhall be aſſiſting, and keep juſt weights and ſcales ; on pain 
of $001. 10 G. c. 10. /. 12. 

20. And if any officer ſhall have cauſe to ſuſpect, that 
any the ſaid goods ſhall be concealed, if it is wichin the 
bills, then on oath made before two commiſſioners, or elſe- 
where, before one or more juſtices, ſetting forth the ground 
of his ſufpicion, they may by warrant authorize ſuch ofh- 
cer by day or night, but if in the night then in preſence 
of a conſtable, to enter the place ſuſpected, and ſeize and 
carry away the lame (if found) as forfeited, together with 
the bags, caniſters, aud other package; and if any perion 
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Exciſe. (Coffee, &c.) 
ſhall obſtruct ſuch officer, he ſhall forfeit 100 l. 10 G. 
. 20. . 18. 

And if any ſeller or dealer ſhall conceal any the faid 
goods, he ſhall forfeit the fame and treble value, with tle 
caniſters, bags, and other package; and if any perfor ſhall 
obſtruct the officer in ſeizing any of the ſaid goods by virtue 
of this or any future act, or after ſeizure {hall endeavour to 
reſcue the ſame, or break or damage the veſlels or package; 
he ſhall forfeit 50 l. /. 39, 40. 

And by the 11 G. c. 30. Two commiſſioners or any juſ- 
tice of peace, on complaint by an officer on oath, that he 
ſuſpects any dealer not to have made true entries, fetting 
forth in ſuch oath the cauſes of his ſuſpicion, may ſummon 
ſuch ſuſpected perſon to appear with his books, and exa- 
mine him on oath touching the truth of his entry; and if 
he ſhall refuſe or neglect to appear, or to make {uch oath, 


he ſhall forfeit 201. / 12 


21. No perſon ſhall mix with coffce, to increaſe the ru. 


401 


mannſzee- Ws 1 1 


weight, any butter, greaſe, water, or other materials; on tuiug & cuſſee. 


pain of 100 J. and if any dealer ſhall knowingly buy or 
ſell any ſo mixed, he ſhall forſcit 2001, 11 G. e. 30. 
7.9. | | 

And the commiſſioners ny appoint houſes and proper 
materials for roaſting of coffee berries, and officers to at- 
tend them, and one perſon at each houte well {killed 1 
roaſting of coffee; to which all perſons may refort to — 
their coffee berries roaſted, bringing a certiſicate from an 
officer that the duties have been paid, or that it hath been 
condemned as forfated ; for the roafting of which coftee 
ſhall be paid 8s. a hundred weight. 10 C. c. 10. / 31. 

But the ſellers and dealers may if they think proper, fend 
their own roaſters ; who {hall be permitted to roaſt the ſame, 
paying 3s. a hundred weight. 10 G. c. 10. /. 32. 

And during the continuance of ſuch roaſting houſes, no 
coffee berries ſhall be roaſted, burned, or dried, but in one 
ſuch houſe; on pain of torteiting the ſame, and 54. a pound. 
ö.. 

And if any officer or roaſter ſhall neglect or refuſe to at- 
tend ſuch houſe, he ſhall forfeit 10/7, for the firſt offence, 
and 20 l. for the ſecond, and be incapabie to hold any office 
in the revenue. 10 G. c. 10. 1 34. 

22, No dealer in tea, or manutacturer, or dyer there- 
of, ſhall adulterate it, or ales; or manutuQure it with any 
drug, or mix it with any leaf or other ingredient ; on pain 
of forfeiting the fame, and 100 J. 11 "> . . 

And by the 4G. 2. c. 14. If any dealer in tea ſha!l dye, 
oF man wfacture, any ſloe leaves, liquorice leaves, 2 the 
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leaves of tea that have been uſed, or any other leaves in 
imitation of tea, or ſhall mix or colour ſuch leaves of tea, 
with terra japonica, ſugar, moloſles, clay, logwood, or any 
other ingredients; or ſhall offer to ſale, or have in his cuſ- 
tody any -ſoch leaves in imitation of tea, or any ſuch ſtained 
leaves of tea mixed with any ingredients he ſhall forfeit 
for every pound weight thereof 101. / 11. 

23. The maker of chocolate, if within the bills, ſhall 
weekly, and elſewhere every {ix weeks, make entry in 
writing at the next office, of all chocolate made by him 
within that time, ſetting forth the weight thereof, on pain 
of 50/, Which entry ſhall be upon oath of the maker or 
his chief workman, according to the beſt of his knowledge 
and belief, to be adminiſtred within the bills by ſuch officers 
as the commiſſioners ſhall appoint, and elſewhere by the 
collectors and ſuperviſors. But no perſon ſhall be obliged 
to go further to make entry, than the next market town, 
10 G. c. 10. |. 17. 

And he ſhall in one week within the bills, and elſewhere 
in {1x weeks after entry, clear off the duties, on pain cf 
501, beſides the duty; and he ſhall after default in pay- 
ment, ſell or deliver none out till the duty is paid, on pain 
of treble value. 10 G. c. 10. /. 18. 

And he ſhall at the time and place of entry produce the 
ſame ſo made (on pain of 20s. for every pound not pro- 
duced); which chocolate ſhall be tied up with thread in pa- 
pers of one pound, half a pound, or a quarter of a pound 
each, and not more or leſs; which ſhall be marked or 
ſtamped by the officers. 32 G. 2. c. 10. / 16. 

And if any perſon ſhall ſell chocolate in any leſs quantity 
than a quarter of a pound; or ſhall ſell and deliver any 
chocolate not being duly marked or ſtamped; or not in- 
cloſed and tied up with the identical piece of thread directed 
to be uſed in tying up the ſame before it was ſtamped ; or 
ſhall ſell and deliver any chocolate, whereof the thread or 
ſtamped label incloſing the ſame ſhall have been broken or 
opened; he ſhall forfeit 20 J. /. 17. 

And it any perſon ſhall counterfeit the ſaid ſtamp, or 
ſhall knowingly ſell any chocolate with a counterſeit ſtamp; 
or ſhall, on chocolate, for which no entry hath been made, 
nor the duties paid, fix any paper with the ſtamp on ; he 
ſhall forfeit 500 J. and be committed to the next county 
gaol for twelve months. 10G. c. 10. /. 22, 11 G. c. 30. 

I 2. 
Ada if any ſtamped chocolate ſhall be damaged, the 
owner may in preſence of an officer open it, and deliver 
the ſtamps to the officer, and work it over again with freſh 
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cocoa nuts, and have it reſtamped, paying duty for what 
is added. 11 GC. c. 30. /. 14. 

But on reworking chocolate, proof ſhall be made (before 
the commiſſioners within the bills, and before two juſtices 
elſewhere) that the duties for the cocoa nuts whereot it was 


made, and for thoſe alſo which are added, have been paid, 
and the chocolate entred. 11 G. c. 30. /. 15. 

24. If any perſon ſhall be minded to make chocolate for Chocolate made 
his own family, and not for ſale, and ſhall give notice _ enn 
thereof under his hand to the officer of the diviſion, three 
days before he begin to make, in which notice ſhall be ſpe- 
cified the quantity of cocoa nuts deſigned to be made into 
chocolate, the name of the perſon to be employed in the 
making, and the place where; in ſuch caſe the officer ſhall 
give a permiſſion under his hand for making the ſame, and 
the place ſhall not be liable in reſpect thereof to be ſurveyed. 
x9 is,- 10 % | 

And the perſon for whom it is made, ſhall in three days 4 
after finiſhing, make entry on oath with the officer, of tle | 2 
whole quantity then made by virtue of ſuch permit, and 
bring the ſame wrapt up as before, to have it ſtamped, and * 
ſhall pay the duty; and in default thereof, ſhall forfeit the 
ſame, and treble value. /. 24. 1 


And no perſon ſhall be permitted to make into chocolate ; 
for his own private uſe, leſs than half a hundred weight of 
cocoa nuts at a time. /. 25, „ 

25. And if any perſon ſhall offer any tea to ſale, not penalty of re- N 
having a permit; or if any pedlar or other trading perſon, tailing the fame i 
going from town to town, or other mens houſes, and tra- war . a 4 
ding either on foot, or with any horſe or other cattle, or with one. 1 
otherwiſe, ſhall offer any ſuch tea to ſale, altho' he have a 
permit; the perſon to whom it is offered to ſale, may ſeize 
and detain the ſame, and carry it to the next warehouſe be- 
longing to the cuſtoms or exciſe, and bring the perſon be- 
fore a juſtice of the peace to be by him committed to priſon, 


a 0 * , p | 
and proſecuted for the penalties incurred for ſuch oftence ; 4 
and ſuch tea may be proſecuted in the name of the perſon 17 


who ſtopped or ſeized the ſame, in like manner as if it had 
been ſeized by an officer, 9 G. 2. c. 35. /. 20. 

And none of the ſaid goods above ſix pounds weight, 
ſhall be removed or carried from one part of the kingdom to 
another, without a permit ſigned by an officer, ſignifying 
the names and places of abode of the buyer and ſeller, and 1. 
the quantity and ſpecies of the goods, and that the duty hath, 
been paid, or the cocoa nuts entred- as aforeſaid, or that 
they have been condemned as forfeited ; on pain of forfeit- 
ing the ſame, together with the caniſters, bags, or other 

package : . 
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package: Which permit ſhall be left with the officer of the 
diviſion to which the ſame ſhall be carried, to prevent the 
ſeizure thereof; in which permit ſhall be exprefled the time 
for which it ſhall continue in force. 10G, c. 10. / 16, 

And if any perſon ſhall take out a permit for removing 
coffee, tea, or cocoa nuts, and fhall not ſend away the 
goods within the time limited, nor return the permit, he 
ſhall forfeit treble value; and if there ſhall not appear a 
ſufficient decreaſe made in the ſtock to anſwer the quantity 
in the permit, the officer may ſeize ſo much of the aid 
ſtock as forfeited, as will anſwer the ſaid quantity in the 


permit : But no perfon ſhall receive a permit, without the 


direction in writing of the perſon (or his ſervant) from 
whoſe ſtock the goods are to be removed; on pain of 50/, 
and in default of payment, he ſhall be impriſoned three 
months. 11 G. c. 30. |. 10. 

26. All ſellers and dealers in any the ſaid goods, and all 
makers of chocolate, and coffee or chocolate houſe keepers, 
who frall conſume the ſame in ſmall quantities under fix 
pounds, ſhall keep an account of all coffee, tea, chocolate, 
and cocoa nuts which they ſhall conſume in each day ; and 
every night enter in a book an account of the groſs quan- 
tities retailed by them under fix pounds; and ſhall keep 
another book, wherein they ſhall enter each parcel above ſix 
pounds, which they ſhall ſell in each day, which ſhall not 
be removed without a permit from the officer, expreſſing 
the quantity and quality, and the name of the ſeller and 
buyer, and where it is to be carried, and that the duties 
were paid, or the cocoa nuts entred, or that they were 
condemned as forfeited ; which books ſhall be prepared by 
the commiſſioners, and by them delivered on demand to 
ſuch ſellers and dealers: and when the books ſhall be filled 
up, they fall be returned to the officer upon oath of the 
truth of the entries; and the ſaid books ſhall from time to 
time he open, and be peruſed by the officer: And if ſuch 
ſeller or dealer ſhall omit his duty in regard to the faid 
books, he ſhall forfeit 1001. 10 G. c. 10. , 35. 

But by the 12 G. c. 28. No dealer in cocoa nuts ſhall 
diſpoſe of leſs than 28 pounds at a time, and then ſhall en- 
ter in writing the name and place of abode of the perſon to 
whom fold, and on demand ſhall produce ſuch account to 
the officer; on pain of 20/7. for each pound of cocoa nuts 
otherwiſe diſpoſed of, and of 20/7. for default about the 
entry. /. 29. | 

27. All the ſaid penalties and forfeitures ſhall be reco- 
vered and mitigated as by the laws of exciſe or in the courts 
at Meſiminſter; and be employed half to the uſe of the *. 
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and half to the informer. 10 G. c. 10. /. 41, 11 6. 

c. 30. J. 39. 4 6. 2. c. 14. / 10. 18 G. 2. c. 26. J. 14. 

24 G. 2. 8. 40, ½ 33. 

And by the 12 G. c. 28. the penalties on the faid act 
ſhall be recovered as by the laws of the cuſtoms. or exciſe 
reſpectively. . 33. 

28. And on diſputes whether the duties have been paid, mo to lie oa 
the proof ſhall lie on the claimer, and not on the officer. 8 
10 G. c. 10. /. 28. 

20. The commiſfioners ſhall cauſe all tea and coffee Condemnation 
ſcized in Londen, and condemned, to be fold tire; and 7 _ 
ſeized elſewhere, they ſhall cauſe it after condemnation to 
be brought and fold in Landon, 12 G. e. 28. /. 1. Or, af- 
ter having been Arit valued by ſworn valuers, they may be 


fold where the commiſſioners ſhall think proper, 1. 16. 


But if they think fit, they may cauſe ſuch tea as cannot 
be ſold for 5 3. a pound, to be burnt or otherwiſe deftroyed; 
and the perſon making ſeizure, to be rewarded as they ſhall 
think proper, not exceeding 15. 04, for each pound of ſuch 
8 
30. But no officer of the cuſtoms, or other perſon, ſhall Reward. 
be intitled to any reward for any ſeizure of the ſaid goods, 
unleſs he give notice of the ſeizure to the next officer of ex- 
ciſe, or ſuperviſor, in 48 hours; who ſhall, on ſuch notice, 
take an account of the ſpecies and quantity; nor ſhall ſuch 
goods be removed without a permit from ſuch officer of ex- 
ciſe, on pain of reſeizure. 12 C. c. 28. |. 6. 

31. All ſtock and utenſils found in the ſhops or other Utenſils liable, 
places aforeſaid, ſhall be liable to the duties and forfeitures. 


18.6, 2. £20, 
V. Glaſs. 


1. By the 19 G. 2. c. 12. Certain additional duties are Duty on impor- 
laid upon glaſs imported, over and above what it ſhall pay en. 
by the 2 V. /e//. 2. c. 4. and by the book of rates of the 
12 C. 2. which ſhall be under the management of the com- 


- 


2. Moreover, there ſhall be paid a duty of 95. 4 d. A fnland duty; 


hundred weight, upon all materials, metal, or other prepa- 


ration for making of crown, plate, and fliat glaſs, and all 
white glaſs; and of 25. 4d. a hundred weight, upon all 
materials for making common bottles, and all other green 
glaſs: To be paid by the maker; and to be under the ma- 
nagement of the commiſſioners of exciſe. ſ. 4, 5, 6, 9. 
3. In order whereunto, every maker of glaſs ſhall firſt Place of making 


: make entry in Writing at the next exciſe cthce, of his e ve entice, 


name, 
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Notice of begin- 
niflg to work. 


Officer to enter 


Exciſe. 


name, and of all his furnaces, pots, pot chambers, ware- 
houſes, rooms, and other places for making or keeping of 
olaſs, or of materials for making it; and if he ſhall uſe the 


ſame, without firſt giving notice to the proper officer, he 
ſhall forfeit 5ol. / 10. 


Gloſs) 


4. And he ſhall, before he begin to fill any pot, give 12 
hours notice in writing to the officer, of the time and hour 
when he intends to begin, with an account of the weight 
of the materials, and the ſpecies of glaſs to be made; on 
pa .. 

And if the filling be not begun purſuant to ſuch notice, 
the ſaid notice ſhall be void. [. 12. 

5. The officers ſhall be permitted at all times, by day or 


and ſurvey. night, to enter into the workhouſe, warehouſe, or other 


place for making of glaſs; and to weigh and take account 


of the quantity of materials; and ſhall make report thereof 
to the commiſſioners or whom they ſhall appoint, leaving 
a copy (if demanded) under his hand, for the glaſs maker; 
and if he ſhall not leave ſuch copy on demand, he ſhall 
forfeit 40s, /. 1 

And if any nerfon ſhall obſtruct any officer in the execu- 
tion of his duty on this act, he ſhall forfeit got, . ©, 

6. And the maker ſhall keep ſcales and weights at the 
place where the glaſs is made, and aſſiſt the officer in weigh- 
ing; on pain of 50 l. / 14. 

7. Every maker within the bills ſhall monthly, and elſe- 
where once in fix weeks, make entry in writing at the next 
exciſe office, of the quantities of the materials uſed in each 
making, on pain of 20 J. which entries ſhall be made on 
oath before the commiſſioners within the bills, and elſe- 
where before the collector or ſuperviſor, /. 17. 

But no maker ſhall be obliged to go further than the 
market town where it is made, or the next market town, 
for the making ſuch entries. /. 18. 

8. The maker, within the bills, ſhall in four weeks, 
and elſewhere in fix weeks after entry, pay off the duties; 
on pain of double duty. /. 19. 

9. If any pot filled with materials ſhall crack or break, 
whereby any part thereof ſhall become unfit for ſervice, on 


Maler to kcep 
ſcales and 
weights. 


Entry of glaſs 
made, 


Payment of the 
duty. 


Allowance for 
glaſs ſpoiled in 


making. proof thereof to the commiſſioners where ſuch glaſs houſe 
ſhall be ſituated, they ſhall make an allowance for the ſame. 
J. 25. 

Exportation. 10. Any perſon who hath paid the duty, may export the 


glaſs, and have the duty drawn back; and if it ſhall be 
relanded, it ſhall be forfeited, or the value thereof, over 
and above the penalty of the bond given on exportation. 
'f. 20, 21,122; 
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Exciſe. (G. 497 

And no glaſs ſhall be imported into /reland, other than 
the manufacture of Great Britain; on pain of forfeiting 
the ſame, and the ſhip and 105. a pound. /. 23 

The like penalty for exporting glaſs out of Ireland. J 24. 

11. The penalties to be recovered or mitigated as by the Power of the 
laws of exciſe, or in the courts at IW:ftminſter ; and to be i. 
employed, half to the uſe of the king, and half to him that 
ſhall ſue. / 39. 


VI. Hops. 
1. By the 9 An. c. 12. an additional duty of 3 d. a pound Duty on hops 


is laid on hops imported, over and above all other duties; otted. 
which ſhall be under the management of the officers of the 
cuſtoms. / 1, 2, 3, 4. 

And if any foreign hops ſhall be landed before entry and 
duty paid, or without warrant for landing; the ſame ſhall 
be forfeited, and burnt in ten days after condemnation, and 
the ſhip alſo ſhall be forfeited, and the perſon concerned in 

importing, or aiding in putting them on ** {hall forfeit 
5 J. a hundred weight. 7 C. 2. c. 19. 

2. And by the aid act of the Y An. c. 54 there ſhall be Duty on hops 
paid a duty of 1 d. for every pound of hops grown in Great 8 Great 
Britain, cured and made fit for uſe; the ſame to be paid : 
by the owner, within fix months after they ſhall be cured 
and put into bags ; which duty ſhall be under the manage- 
ment of the commiſſioners and officers of exciſe, /. 1, 5, 

In order whereunto, every perſon who ſhall plant or Pop grunds te 

6 growing any hops, for ſale or not for ſale, ſhall yearly be cntred. 

on or before Aug. 1, give or ſend notice in ric] ing under 

his hand, at the next office of exciſe, or to the officer of 

the diſtrict, of all the hop grounds in his poſſeſſion, and of 

the name of the pariſh, townſhip, or place, and the name 

of the 7 iy or occupier; on pain of 40s, an acre, 9 An. 

c. 12. J. Ve 

But ſuch perſon ſhall not be obliged, for giving notice, 
to go further than the next market town. /. 7. 

And the officer who ſhall receive the notice, ſhall in five 
days enter the ſame in a book to be kept at the office for 
that purpoſe ; on pain of 40s. /. 7. 

4. Alſo no perſon ſhall uſe any ouſt, ſtorehouſe, or other Places of curing 
place, or any kiln for curing or keeping of hops, unleſs and keeping to 
notice thereof ſhall have been given, on pain of 501, — N 
An. c. 12. / 8, 

And all hops ſhall in ſix weeks after gathering, be 

brought to be cuted and bagged at ſuch ouſts or places noti- 
ed, and no other; 3 on pain of 5 5. a pound. /. g. 
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498 Exciſe. Hops.) 


Officer to enter. 


and ſurvey, in the night in the preſence of a conſtable, be permitted on 


his requeſt to enter into the ouſt, ſtorehouſe, or other place, 
uſed by any perſon for growing, curing, or keeping of hops; 
and if the planter or owner ſhall obſtruct him, he ſhall oe 
e. 12. . 15. 

6. The owners of hops, before th ey reſpectively begin to 
bag or weigh their hops, ſhall ſend notices in writing unde: 
their hands to the next exciſe office or othcer, of the day 
and hour when they intend to begin either to bag or to 
weigh ; which notice, as to ſuch as ſhal be bagged or wei gh 
ed the firſt week, ſhall be given in 24 hours before ; z and 
as to every other bagging or weighing, 48 hours ; on pain 
of 58 1. 6G. c. 21. /. 25. 

7, And the exciſe officer ſhall attend at the bagging «| 
every parcel of hops, and at the weighing thereof, an! 
ſhall cauſe the weight (the tare of the bag being abated) t 
be marked on every bag; and ſhall cauſe an entry of tle 
ſaid weight to be made in his book ; and ſhall make returr 
thereof in writing to the commiſſioners or whom they ſt: 
appoint, leaving a true copy (if demanded) of fuch retun 
under his band with the planter or owner; and if be 
ſhall neglect or refuſe to leave ſuch copy (after demand n 
writing, 12 C. c. 28. /. 30.) he ſhall forfeit 5 I. 9 4, 
. 

And the allowance ſhall be made after the rate of ten 
pounds per centum, upon the weight of every bag, for the 
tare thereof, / 13 

8. The owners al keep at their ouſts, ſtorehouſes, and 
places of keeping their hops, weights and ſcales; and perm! 
the officer to uſe them; and ſhall not ſuffer an y falſe weigh! 
to be uſed ; on pain 55 . 
ae The owners may, if they think fit, put the hops int 
into caſks inſtead Caſks inſtead of bags; giving the like notice, and being 
ot bags. ſubject to the fame regulations, for caſking as for baggin! 

6 G. 21. 7. 275 28. | 
And the officer ſhall cauſe the caſk to be weighed, a 
the weight to be marked on the caſk, and alſo the we 
of the hops therein. . 
Dervic in bags 10. No perſon ſhall take any hops of foreign growth 0 
ging. of the bags in which they are imported, and rebag Us 
ſame in Eritiſb bagging, in order to ſell or export them? 
Britiſh hops; on pain of 101, a hundred weight: Aud 
any perſon ſhall endeavour to defraud the king of the dut 
by ufing twice or oftner the ſame bag, with the offi 


Notice of bagging 
and weighing, 


Officer to attend 
at the bagging 
and weighing. 


' Owner to keep 
ſcales and 
weights, 


mark thereupon; he ſha!l forfeit 40-1, 9 An. c. 12. 1.235 
11. 
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11. No planter or owner ſhall (on pain of 500. ) remove dan al before 
2881 FA 
from his ouſt, ſtorehouſe, or other place, any hops, until“ * 


„„ op ES a EIS 


w i they have been cured, bagged, and weighed, and the du- 

ir ties aſcertained ; 8 where the officer after N 

. hall not attend che bagving and weighing. 9 An. c. 

| 7. 1D, 

nl 4 12. If any planter or owner ſhall conceal any hops, to Concealing, 

hs | avoid the duties; he ſhall forfeit 20 J. and the hops con- 

| caled. 9 An. c. 12. / 17. 

ke 5 13. And if any gatnerer of hops, or other perſon, 3 eon 

b. mall privately convey any hops from the place of grow- vey 
| + ing, or where they ſhall be put in order to be cured, bag- f 
in | ged, and weighed, with intent to defraud the king and J 
| | the owner ; he ſhall forfeit 55, a pound. 9 An. c. 12, , 
" of J. 18. 1 
* | 14. The planter or owner ſhall in ſix months after the Paymeat of the 2 
\ 1 hops ſhall be cured, bagged, or weighed, pay off the du- * y 
9 ties; on pain of double duty. 9 An. c. 12. /. 14. 
Re : 15. If any perſon ſhall! mix with hops any drug or in- Adulterating 
1 } gredient to alter the colour or ſcent ; he ſhall forfeit 8 
ow hundred weight. 7 G. 2. c. 19. / 2. 
F bo ; 16. No common brewer, innkeeper, or victualler ſhall Uſing other 
15 | uſe any broom, wormwood, or any other bitter ingredient things inſtead of 


b F ; 7 hops. 
N to ſerve inſtead of hops; on pain of 200. (Except the in- 


fuſing of broom or wormwood into beer or ale by the re- 
Cap . taller, after it is brewed and tunned, to make it broom or 
„tel wormwood ale or beer.) ꝙ An. c. 12. J. 24. 


5 17, Hops which have paid the duty, may be exported Exportaticas 
8 do lr-land. 9 An. c. 12. / 21, | 
_ But there tall be no drawback of the duties. 6 G. c. 11. 


my ER 
I 3 And no foreign hops, other than of Britiſb growth, ſhall 

inn de landed in Ireland, 7 C. 2. c. 19. /. 2. 

ben 18. The penalties aforeſaid ſhall be recovered and miti- Penalties how to 

* 4 cated as by the laws of exciſe, and bites half to the be recovered, 

king and half to oo that ſhall e. 12. /. 26. 


, at 24 G. 2, C, 40, 1 

weil 19. And all hops in . cuſtody of any planter or own- Hops liable to 
- er, or perſon 1 in truſt foratires, ur t . 16 t the duties © diſt 15 tor the 

»tho in arrear, and to th werę the law fl owner. zer as if SO ye 

ve” the debtor or offe- 9. . 12. 

hem J. "Ye 

Andi 20, If 21 perſon fhall uniaw fully and ma Uiciouſly cut cutting hop 

e dut) any hop bine ds gros wing ON po! es, in an . 1 antation of hops; binds, 

on he ſhal! be gullty of felony, without benefit of clergy. 


6G, 2. c. 37. J 5, 6. 
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Exciſe. Hops.) 
Which offence is treated of more at large in the title 


Black att, 
VII. Leather. 
1. By the 4/77 c. 5. and q An. c. 11. and 10 An. c. 26, 


certain additional duties ate laid on all hides, ſkins, vellum, 
and parchment imported, over and above What they are 
charged in the book of rates: which ſhall be under the 
management of the commiſſioners of the cuſtoms. 

And after the duty ſhall be paid on importation, the 
officers of the cuſtoms ſhall cauſe every hide or ſkin to be 
marked, to denote the payment of the duty. 9g An. c. II. 
6 Gi 

And by the ſaid acts of g An. c. 11. and 10 An. c. 26. 
certain duties are impoſed on hides and ſkins, tanned, taw- 
ed, or dteſſed in Great Britain; ; and on vellum and parch⸗ 
ment made in Great Britain; as follows: 

On all tanned hides 14. 4 a pound. 

Calf, kips, hogs, and dog ſkins tanned 1d. : a pound, 

Goat ſians tanned. with ſhomack, or otherwile, to re- 
ſemble Spamiſh leather, 4d. a pound. 

Sheep ſkins tanned for roans after the nature of Span 
leather, 2 d. a pound. 


Sheep ſkins and lamb ſkins tanned for glovers and bazi!s 


14, 2 a pound, 


Tanned fiiins not before charged 307. in the hundred, 


according to the rcal value. 
All the above to be paid by the tanner. 


Horſe hides dreſſed in allom and falt or meal, or other: 


wite raved, 15. 64d. a hide. 


Hides of ticers, cows, and all other {except horſe hides] 
7 \ [ 
dreſted in allom and falt, or meal, or otherwiſe tawed, 2:. 


2 hide. 
] 


Calve ſcins and kips diefled in allom and ſalt or meal, 


or other wiſe ta ved, 14. a pound. > 


Slinks ſo relied or tawed, with the hair on, 35. 1 


dozen. 


Sling tO Jrefled « or tawe red, witlio, ut N. Is. a dozen. 

Dog ſkins fo dteſſed or tawed, 15. X zen. 

Buck and d:c ſkins (except what paid the duty on im- 
portation) dretlzd in allom and ſalt or meal, or otherwis: 
tawed, 6d. 2 pound, 


Kid ſkins ſo dreſſed or tawed (except what pa'd the duty 


on importation) 15. a dozen, 
Goat ſkins ſo dreſſed or tawed, 25. a dozen. 
Beaver {ins fo tawed, 25. a dozen, 


ghee 


» R344 W * 


r 


N 


FFT Ee CS CL 


She} 
pound 
itcepec 
be fore 

All 
100 J. 


To 


For 
Dee 
pound. 
Cal 
She 
A ! 
hu! 30 
To 


For 
Par 


But 
pates 7 
the hit 
but w 
be mai 

= 
only ſu 
or ſho! 
meant 
mater; 
by tat 
ma 1 
gredier 
9 An, ( 

4. 
who d 
and fa 
make 
dreiter: 

. 
pay ad 
next mn 
tor {ha 
tawer, 

6. 
ſhall n. 
5 8 


r 


r 


Excite. / Leather, ) SOT 


Shep ſkins and lamb. ſkins fo dreſſed or tawed, I J.! 2 
pound, and no more, altho' they may have been dipped or 
ſteeped in the tanner's wooze made of bark or ſhomack 
before ſuch dreſſing (3G. c. 4. / 13.) 

All other tawed ſkins not before charged 
100 J. value. 

To be paid by the tawers or makers. 


— 
20 J. lox every 
„* 


328 


For hides and ſkins dreſſed in oil, 6d. a pound. 

Deer, goat, and beavers ſkins, dreſled in oil, 6 d. a 
pound. 

Calves ſkins dreſſed in oil, 8 d. a pound. 

Sheep and lamb ſkins dreſſed in oil, 3 d.: pound, 

All ſkins dreſſed in oil, not be fore c charged, 15 J. in the 
hundred, according to the real value. 

To be paid by the oil leather dreſſers. 


For al! vellum made in Great Britain, 35. a dozen. 
Parchment made in Great Britain, 1s. 3 2 dozen. 


But ſuch ſmall pieces as have been commonly called 
pates and tails, and are tanned after they are cut off from 
the hides, ſhall not be charged with the duty by weight, 
but with the duty ad valerem; and the fame need not to 
be gg as is hereafter directed. 9 Au. c. 11. J. 46. 

By tanned hides or ſkins, or pieces thereof, are meant what is meant 
ani ſuch as are tanned in wooze made of the bark of trees bv hides tanned, 
or ſhomack ; and by hides and ſkins dreſſed in oil, are dreſſed in oil, 
meant ſuch as are made into leather in oil, or with any W 
materials whereof the chiefeſt ingredient ſhall be oil ; and 
by zawed hides or ſkins, are meant ſuch as are dreſſed or 
made into leather in Sion 275 the or meal, or other in- 
gredients properly uſed by tawers of white leather. 

9 . 

4. Collar makers, glovers, bridle cutters, and others wo hall be 
who dreſs ſkins or hides: or pieces thereof, in oil, allom %-med tawers 
and ſalt, or meal, or other ingredients, and who cut and“ dss. 
make the ſame into 4 ſhall be accounted tawers or 
dreſſers. 0 An. & Ih £5 28; 

5. The value of 82 ſaid hides and fitins which are to Duty ad valorem 
pay ad valrem, ſhall be as they are worth to be fold at the how to be aſce:- 
next market, without reſpect to the duty; and the collec. tus. 
tor {hall receive the duties, on the oath of ſuch tanner, 
tawer, or dreſſer. ꝙ An. c. 5 

6. Any hide or {kn Stich hath once paid the duty, No leather to be 
ſhall not be ch: arged under any other denomination. Au. Livice charg gee 
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Officers for theſe 7. The commiffioners of the treaſury ſhall appoint com- 
—_ miſſioners of theſe duties; who ſhall have the ſame power 
as the commiſſioners of the exciſe. g An, c. 11. , 13, 
38. 
Places of work- 8. Tanners, tawers, curriers, or dreſſers of hides or 
1 be entred. ſkins, and makers of vellum or parchment, ſhall give notice 
in writing to the officer, of their names and places of 
abode, and of their tanhouſes, yards, workhouſes, mills, 
or other places, where they intend to tan, taw, or dreſs 
hides or ſkins, or make vellum or parchment, before they 
uſe the ſame ; on pain of 50 l. 9 An. c. 11. /. 15. 

And if any perſon ſhall not make ſuch entry, or ſhall 
uſe any private tan yard, workhouſe, pit, fat, mill, or 
place, he ſhall forfeit 20 J. and the goods found in ſuch 
private tan yard or place not entred, or the value thereof, 
ſhall elſo be forfeited. 9 Au. c. II. /. 17. 

Sfficers to enter 9. The officers at all ſeaſonable times, in the day time, 

and ſurvey. may enter into any tan yard, workhouſe, warehouſe, mill, 
or other place; and if the owner or occupier ſhall refuſe 
him entrance, he ſhall forfeit 10 l. ꝙ An. c. 11. . 17. 

Notice of rema. 10. The ſaid tanners and others ſhall give notice to the 

vin g to the place officer, of their places for drying and keeping of hides or 

Axing. eins, vellum or parchment ; and they fhall give two days 
notice in writing to the officer, before they take the ſaid 
goods out of the mill, wooze, liquor, ail, or other mate- 
rials, in order to be dried ; ; and they hall permit the offi- 
cers to take an account ; and ſhall in two days aſter tlic 
taking out of the WOOZC, mill, liquor, or other materials, 
and before the carrying away of the ſaid goods from the 
place of drying, make entry with the officer of the number 
and quality, hay verify the ſame on oath, to be adminiſtred 
by any juſtice of the peace, or collector or ſuperviſor ; and 
they ſhall not re move any of the ſaid goods, from the place 
of drying, until * "wy be firſt charged, entred, and 
marked. 9 An. c. 11. J 16. 

And if any — 5 al not ſend ſuch notice of taking 
tie goods out of the wooze or other materials, or not make 
due entries, or remove any the ſaid goods contrary to thi: 
act; he ſhall ſorfeit 20/7, and alſo ſuch goods unlawfully 
removed, or the value thereof {hall be forfeited. / 17. 

1 11. And if any tanner or other ſuch perſon ſhall conceal 

avoid the duty, any hide or ſkin, vellum or parchment, or any part thereof; 
he ſhall forfeit 20 J. and alſo the goods concealed, or the 
value thereof. 9 An. c. 11, /. 17 

Tanners to keep 12. Lanners, and other the lie perſons, ſhall keep ſcales 

feales and and weights; and iworn officers {hall be appointed, for the 

weights, weighing 
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weighing and other matters to be performed at every ſuch 
yard or dreſſing place, 9 An. c. 11. /. 18. 

And if he ſhall not keep juſt ſcales and weights, or ſhall 
not permit his hides or ſkins to be weighed, or neglect or re- 
fuſe to bring the ſcales, or to aſſiſt at the weighing ; he ſhall 
forfeit 50 J. /. 26, 

13. Tanners, and other the ſaid perſons, ſhall before any Duty to be aſcer- 
the ſaid goods be removed from the place of dreſſing, drying, tained before 
or keeping, give two days notice in writing to the officer e 
(for giving of which notice he ſhall not be obliged to go 
further than the next market town) ; and ſhall permit the 
officer to weigh the goods chargeable by weight, and bring 
the ſcales, and aſſiſt in weighing ; and ſhall permit the offi- 
cer to take an account of the number and quality of the 
goods to be charged by tale; and ſhall aſcertain the value 
of ſuch goods as are to be charged ad valorem, by his oath to 
be taken before the ſaid officer, or a juſtice of the peace, 

9 An. c. 11. /. 19. 

14. And after the duties are aſcertained by weight, tale, Charge by the 
or value reſpectively, the officer ſhall enter the ſame in a Heer. 
book, and make return thereof to the commiſſioners or S 
whom they ſhall appoint, leaving a true copy thereof under 
his hand, with ſuch tanner or other perſon. 9 An. c. II. | 


k 
i 


. 20. 


15. Immediately after the duty ſhall be aſcertained, and Leather to be 
entry thereof made, the officer ſhall cauſe every hide or ſkin, marked. 


and eyery piece of a hide or ſkin, and all vellum and parch- Wh 
ment, to be marked. 9 An. c. 11. J 21. | 
16. And if ſuch tanner or other perſon ſhall defire the In what part to ud |! 
mark to be made, on any particular part of the hide or be marked. q | 
(Kin; the officer ſhall mark it accordingly. 9 An, c. 11. 1 | 


4 
17. And if any tanner or other ſuch perſon, ſhall re- Removing before 
move from his yard or drying place any the ſaid goods, be- marked. 
fore the duties ſhall be charged, and before they be mark- 
ed; or if any buyer ſhall carry away the ſame before they 
be marked; he ſhall forfeit 501, and the ſaid goods ſo un- M 
lawfully fold or removed, ſhall alſo be forfeited. 9 An. 
6 FE; £20, 
18. And if any perſon ſhall counterfeit the ſtamp, or Counterfeitiag 
knowingly ſell any the ſaid goods with a counterfeit lamp; the amp. 
he ſhall be guilty of felony without benefit of clergy. 
9 An. c. 11, / 44. 
19. And to prevent frauds between the officers and tradeſ- Leather tamped 
men, all tanners, tawers, and dreſſers of hides, ſkins, vel- to be kept ſe- 
lum, and parchment, ſhall keep thoſe which have not been Pate. * TH 
{tamped, from thoſe which have, and alſo thoſe which have | | 
K k 4 been | 
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been laſt ſtamped, from thoſe which have been ſtamped be- 
fore, for 24 hours within the bills, and for two days elie- 
where; unleſs they ſhall have ſooner been weighed aud 
taken account of by the ſurveyor or ſuperviſor : on pain of 
ie 

20. Perſons within the bills of mortality ſhall pay off the 
duties in 14 days to the commiſſioners, and elſewhere in ſix 
weeks to the collectors, after the ſaid goods ſhalt be marked, 
9 Am. c. . / 23. 

But no perſon ſhall be obliged, for payment of the duties, 
to go farther than the next market town. /. 24. 

And perſons not paying as aforeſaid ſhall forfeit double 
duty; and fhajl not deliver out any the ſaid goods until 
the duty be paid, on pain of double value. / 25. 

21. Every tanner, and other ſuch perſon, ſhall once in 
three months (if demanded) make an account with the 
officer, of the goods taken out of the wooze or other in- 
gredients, and of his entries thereof, and balance the ſail 
account by the goods which have been charged, and thoſe 
which are in his poſſeſſion unmarked and uncharged ; on 
pain of 50. 9g An. c. 11. / 27 

22. On exportation of hides or 7fkins, tanned, tawed, ot 
dreſſed, and marked, and of boots, ſhoes, gloves, or other 
manufactures made of leather, chargeab'e for the duty by 
weight; a drawback ſhall be allowed of two thirds of tle 
duty. 9 An. c. 11. f. 39. 12 An. ſt. 2. c. 9. { 65, 

Except that for tanned leather manufactured into boots, 
ſhoes, gloves, and other wares; a drawback of 1 4. for 
a pound weight, ſhall be allowed in lieu of the ſaid two 
thirds of the duty. 12 An. fl. 2. c. 9. / 64. 

23. Any two juſtices reſiding ek may hear and de- 
termine offences; who ſhall on information or complaint 
in three months after ſeizure made, or offence committed, 
ſummon the party accuſed, and the witneſſes, and on ap- 
pearance or contempt of the party (on proof of notice 
given) ſhall examine witneſſes on oath, and give judgment, 
and iſſue warrants for levying the pecuniary penalties by 
d ſtreſs and ſale (if not redeemed in fix days). ꝙ An. c. II. 

6. 

5 And they may mitigate the penalties, the charges of 
the officers being always allowed over and above the miti- 
gation; and ſo as the mitigation do not reduce the penalties 
to leſs than one fourth part, over and above the charges. 
9 i; £.1% T 27. 

25. Perſons aggrieved may appeal to the next ſeſſions, 
who may determine the ſame, and iſſue warrants for levy- 
ing the penalties. 9 An. c. 11. /. 36. 

: 26, And 
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ew f 26. And no certiorari {ſhall be allowed. 9 An. c. 11. Certiorari, 
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ts fo 47. 
jd 
of VIII. Linen cloth, and filks. 
Ie | 1. By the 10 An. c. 19. and the 12 An, ft. 2. c. 9. Duty on imper- 
IX There ſhall be paid for all chequered and ftriped linens, and tation. 
d. : upon all linens printed, painted, ſtained, or dyed, after the 
* manufaQure, or in the thread or yarn, in any foreign parts, 
„ | © which ſhall be imported, and may lawfully be worn, over 
and above other duties, 301. for every 100 l. value; which 
le * ſhall be under the management of the commiſſioners of the 
il | cuſtoms. 
| Except lawns, ſtriped or chequered linens, being all | 
n | white, and neckcloths ſtriped at the end only, and alſo | 
e barras, or packing canvas, and buckrams. 12 An. t. 2. 19 
1 4g. g. 12 . . 8 10 | | 
d ; And after the duty is paid, the ſaid printed linens im- i | 
ſe ported ſhall! be ſtamped by the officers of the cuſtoms, 10 wy 
nA. c. 19. J 68. 5 
5 2. By the 10 An. c. 19. and the 12 An. fl. 2. c. 9. Over Home duties. * ; 
Ir and above the duties payable on importation of any of them, 1 
er * there ſhall be paid, for all //4s printed, ſtained, or painted 4 
y in Great Britain (ſilk handkerchiefs excepted) 12 d. a yard | 
e * in length, reckong half a yard for the breadth, f 
8 And for all filk handkerchiefs ſo printed, ſtained, or „ 
$, | painted in Great Britain, 44. a yard ſquare, 740 
r 4 And for all callicoes printed, flained, painted, or dyed in 1 
0 | Great Britain, 6d. for every yard in length, reckoning one | [| | 
* yard wide, or within one eighth thereof. W 
. 5 And for all linen ſtuffs printed, ſtained, painted, or dyed 
;t in Great Britain, 3d, a yard in length, reckoning yard 
K wide. 
ö f Except ſuch callicoes, linens, and fuſtians as ſhall be dyed | 
e throughout of one colour only, and ſtuffs made of woollen, F 
t or whereof the greateſt part in value ſhall be woollen. 4 
y 3. But it is to be obſerved, that ſuch painted or {tained Qbfervation as | 
I. callicoes cannot be of uſe for wearing apparel, and there- to callicoes. | 
fore the printing or ſtaining of them muſt be chiefly in order 
of for exportation; for by the 7 G. fe. x. c. 7. it is enacted, q 
i. that no perſon ſhall uſe or wear in any apparel, any printed, | 
g © painted, ſtained, or dyed callico; on pain of 5 J. to the in- " 
I former, on conviction on the oath of one witneſs before one 171 1 
juſtice; who ſhall, on information on oath in ſix days afte: | 
I | the oifence, ſummon the party, and upon his appearance or l 
L + contempt examine the matter, and on proof by confeſſion. 
or oath of one witneſs determine the fame, and on conviction | 
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cauſe the penalty to be levied by diſtreſs and fale, rendring 
the overplus (charges of diſtreſs and ſale being firſt de- 
ducted): Provided that perſons aggrieved may appeal to the 
next quarter ſeſſions, giving ſix days notice. /. 1. 

And if any perſon ſhall offer the ſame to ſale, or any 
houſhold furniture made up of, or mixed therewith, unleſs 
for exportation; he ſhall forfeit 20 J. half to the i nformer, 
and half to the poor of the pariſh or place where the offence 
ſhall be committed, to be recovered in the courts at . 
minſter, with full coſts, on proſecution in fix months; and 
if he is a ſteward or other officer of a corporation, he ſhall 
alſo forfeit his office. /. 2, 4. 

And no perſon ſhall uſe the fame in any houſhold furni- 
ture, on like pain of 20/, /. 3. 

But this ſhall not extend to callicoes made up in houſhold 
furniture before Dec. 25. 1722. /. 6. 

Nor to callicoes dyed all blue. , 11. 

Nor to prohibit wearing, or uſing in houſhold furniture, 
any ſtuff made of cotton, or mixed therewith, printed or 
painted; or any callico chequered or ſtriped ; or any callico 
ſtitched or flowered in foreign parts with any colour (muſ- 
lins, neckcloths, and fuſtians excepted). /. 10. 

4. Every ſuch printer, painter, ftainer, or dyer ſhall 
give notice in writing at the next office, of his name and 
place of abode, and where he intends to work; on pain of 
261. fo. c. 19. / 71. 

And by the 1 G. J. 2. c. 36. Where any perſon ſhall 
take upon him, to print, paint, ſtain, or dye any filks, linens, 
or ſtuffs at any other place than the place of his uſual reti- 
dence or exerciſe of his trade; he ſhall firſt make entry with 
the officer of the diviſion, where he intends to do the ſame, 
and pay down the duties, on pain of 504. and alſo the ſaid 
goods ſhall be ſeized and forfeited, /. 21. 

5, The officers ſhall at all times by day or night, and if 
by night in preſence of a conſtable, be permitted on requeſt 
to enter ſuch perſon's houſe, workhouſe, drying place, 
warehouſe, field, or other place uſed by him, and take an 
account, and ſhall make thereof a report in writing to ths 
commiſſioners or to whom they {hall appoint, leaving a copy 
if demanded, under his hand; and if he ſhall make default 
in leaving ſuch copy (after demand in writing, 12 G. c. 28. 
J 30.) he ſhall forfeit 40s. 10 Au. c. 19. J 75. 

6. And none of the ſaid perſons ſhall obſtruct the officer 
in execution of his duty; on pain of 201. 10 An. c. 19. 

78. 
: 5 Every ſuch printer, and other perſon, ſhall once in 
fix weeks make entry in writing at the next office, . wy 
efore 
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the duty; they ſhall forfeit 20 J. And all the filks, calli- 


* whereof he had taken an account at his laſt ſurvey, and ſhall charge for goods 
not on reaſonable demand receive ſatisfaction what is become 
* of the ſame ; the officer may charge ſuch perſon with the 
duties of the goods ſo miſſing, as if they were printed, 
painted, ſtained, or dyed. 10 An. c. 19. / 77. 
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before the collector or ſuperviſor, of all ſuch goods by them 
made, containing the kinds and quantity, and the names 
and places of abode of the owners (if they are not their 
own); on pain of 50 l. 10 Ar. c. 19. /. 72. 
But no perſon ſhall be obliged to go to make entry, 
further than the next market town. 1o Anu. c. 19. / 73. 
8. If the officer ſhall miſs any quantity of the faid goods, Officer may 


miſſing. 


9. And if they ſhall conceal any the faid goods, to avoid Goods concealed. 


coes, linens, and ſtuffs found in any private workhouſe, or 
other place whereof no notice hath been given, or the value | 
thereof, ſhall be forfeited. 10 An. c. 19. /. 82. | 

10. They ſhall, within fix weeks after entry, clear off payment of the 
the duties; on pain of forfeiting double: and if they ſhall duties. 
deliver out any ſuch goods, after default in payment of the 


feit double value of the goods. 10 An. c. 19. /. 74. 

11. And they ſhall not remove any the ſaid goods, till the W 
officer hath taken account thereof, and until each piece be ſtamped. 
ſtamped or marked; on pain of 20 J. And the fame fo car- 
ried away without being marked, and found in the poſſeſſion „ 
of any draper or other perſon, for his uſe, for ſale, may be | 
ſeized, or the value thereof recovered. 10 Anu. c. 19. J 79. 

12. And they ſhall keep the goods which have not been Gg,Qg; ſurveyed 
ſurveyed, ſeparate from the goods which have been ſurvey- to be kept ſepa- 
ed; on pain of 5 J. 10 An, c. 19. f 81. 22 25 

12. And on oath by any credible perſon, that he hath Search for goods 
reaſon to ſuſpect, that any the ſaid goods are in the poſ- unſlamped. 
ſeſſion of any draper or other perſon dealing therein, or of 
any other to his uſe, for ſale, unſtamped; the commiſ- 
ſioners within the bills, or any two juſtices elſewhere, may 
iſſue their warrants, requiring ſome officer of the ſaid du- 
ties (with a conſtable) in the day time to ſearch for the 
ſame, and to open doors, cheſts, trunks, and package, and 
to ſeize ſuch goods, and bring them to the next office. 

10 An. c. 19. / 98. 

14. And if any the ſaid goods ſhall be found in any Goods found un- 
place, on land or water (except on ſhipboard for exporta- famped may be 
tion) without being marked with a ſtamp or ſeal, denoting _—_ 
that the duties have been paid or charged; the ſame ſhall be 
torteited, and may be ſeized by any officer of the cuſtoms 
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ſhall forfeit 50 l. 5 C. c. 11. / 15. 

15. And if any perſon ſhall counterfeit the ſtamp, he 
ſhall be guilty of felony without benefit of clergy. 10 4: 
6. 10. J. 97. | 

And if any perſon ſhall knowingly fell any the ſaid ponds 
with a counterfeit ſtamp, he ſhall forfeit 100 J. and be {: 
in the pillory in ſome publick place two hourg. 74, 

16. The ſaid goods having paid the duty may be ex. 
ported; and there ſhall be a drawback of the duties. 10 
Fn.” c. 10. J. 94, 95, 96. 12 A. ft. 2. c. 9. |. rs. 

17. The penalties (except as is abovementioned in relation 
to callicocs) may be ſued for, levied, and mitigated as hy 


the laws of exciſe, or in the courts at F/:/iminfter ; and 
ſhall be employed half to the uſe of the king, and halt 
to him that ſhall diſcover, inform, or ſue. 10 An. . 19, 
J-'YZÞ $46 G2 6407, 23. 

18. And all the utenſils and inſtruments for printins, 
painting, ſtaining, or dying ſuch goods, in cuſtody of any 
the ſaid perſons, or any other to his uſe, ſhall be liable to 
all arrears of the duty, and to all penalties concerning the 
ſame, in like manner as if ſuch perſon were the lawful 
owner. 10 An. c. 19. J. 85. 


IX. Malt. 


1. By the 12 Az. f. 1. c. 2. No malt ſhall be imported, 
on pain of forfeiting the ſame, and the value thereof. / 26, 

And if it is brought in from Scotland by ſea, it ſhall be 
entred at the port of landing, and pay the like duty a; 
Engliſh malt, unleſs a certificate is produced that it hath 
paid the duty of 44. 1 a buſhel in Scotland, and then it ſhall 
only pay 4d. + more, to make it equal with the Zngl:ſþ; 
and if it is brought by land, it ſhall be carried through 
Berwick or Carliſle, and there pay in like manner; on pain 
of forteiting the fame or the value thereof; and if it is car- 
ried beyond Berwick or Carlifle, without entry or pay- 
ment, the officers of exciſe may ſeize the fame, 33 C. 2. 
rt 

2. By the 12 An. ft. 1. c. 2. (which is continued yearly), 
and by the 33 C. 2. c. 7. there ſhall be paid by the maker 


for all malt made in England (except it be made for expor- 
tation only, 12 G. c. 4. /. 48.) a duty of 9 d. a buſhel. 

3. And every round buſhel with a plain bottom, 18 
inches wide throughout, and eight inches deep, ſnall be 
1a . . c. . 


— 


4. The 


deemed a legal Miucheſter buſhel, 
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4. The ſaid duty ſhall be under the management of the Officers for theſe 
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p , | | 8 
commiſſioners and officers of exciſe,” 12 An. ft. 1. c. 2. duties. 


ſhall ſet up, alter, or uſe any ciſtern, uting fat, utenſil, or to be entied. 
other veſſel, for the wetting or ſteeping barley or other corn, 
or any kiln, floor, room, or other place for making or 
keeping of malt, without firſt giving notice in writing at 
the next office of exciſe; or ſhall keep or uſe any private 
ciſtern or other veſſel for the wetting his barley or corn, 
Other than fuch as are known and made uſe of in his com- 

mon malting houſe, on pain of 50 l. 12 An. ff, 1. c. 2. 

36. | 
6. The officer ſhall in the day time be permitted, on re- Officer to ente- 
queſt, to enter the houſe, malt houſe, and all other places nd furvey, 
belonging to or uſed by any maker of malt (either for ſale or 
not fer ſale); and to gage all ciſterns, uting fats, and other 
veſſels uſed for wetting or ſteeping corn, and take account 
of the quantity; and ſhall thereof make return to the com- 
miſſioners, or whom they ſhall appoint, leaving a copy with 
ſuch maltſter; and if any ſuch maltſter ſhall refuſe to per- 
mit ſuch officer, he ſhall forfeit 20 l. 12 Hu. f. 1. c. 2. 


C4 
Or if he ſhall refuſe or neglect (after demand in writing, 

12 C. c. 28. / 30.) to leave a copy of the gage for the 
maker, at the time of taking the gage; he ſhall torteit 40s. 
32338 
/ And by another clauſe in the ſaid act, the officer ſhall 
on requeſt be permitted, by night or by day, but if in the 
nizht then in preſence of a conſtable, to enter the houſe, 
malt houſe, and other place belonging to or made uſe of 
by any maker of malt for ſale, common brewer, innkeeper, 
victualler, diſtiller, or vinegar maker making malt, to gage 
and take an account of the corn wetting or wetted ; and if 
ſuch maker ſhall refuſe to permit him, he ſhall forfeit 201, 
J. 34. 

7. And by a general clauſe in the 1G. „l. 2. c. 2. If any Obſtruding the 
maker of malt for ſale, ſhall obſtruct any officer of exciſe, officer. 

in the execution of any of the powers given him for ſecu- 

ring the ſaid duties, he ſhall forfeit 101. / 4. 

8. The officers ſhall meaſure corn making into malt, by Manner of 
the gage only, and not by the buſhel. 12 Au. f. 1. c. 2. Seins. 
Jo TY: 

9. No perſon ſhall make any barley malt (except in Time for ma» 
June, Fuly, and Auguft) but that the ſame ſhall have in kin. 
making thereof, that is in the fat, floor, ſteeping, and dry- 
ing three weeks at leaſt: nor in June, Juby, and Auguſt, 
but 
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Dreſſing of malt. 


Mixing bad malt 


with good, 


Preſſing malt in 
the ciſtern. 


Mixing with 


corn of a former 


wetting. 


Mixing malt 
with unzaaled 
Sora. 


but that it ſhall have 17 days at the leaſt (unleſs it be for hi: 
own houſe) : on pain of forleiting for every quarter 2, 
half to the king, and half to him that ſhall ſue: And the 
Juſtices in ſeſſions, and the ſteward in the leet, may hear 
and determine the ſame, as well by preſentment of 12 men, 
as by accuſation. or information of two honeſt witneſles, 


> &:3 4d. b. e. 10. , 3; 4, 8. 


10. If any perſon ſhall put to ſale any malt not wel! 


trodden, rubbed, and fanned, whereby there may be con- 
veniently fanned out of one quarter half a peck of duſt or 
more; he ſhall forfeit for every quarter 20 d. half to th: 
king, and half to him that ſhall ſue in like manner in the 
ſeſſions or leet. 2 & 3 Ed. 6. c. 10. /. 3, 4 

11. No perſon (except it be for his own houſe) ſhall 
mingle any malt, 'not well made, or made of mow burnt 
or ſpired barley, with other good malt, and after put d 
ſame to ſale; on pain to forfeit for every quarter 2 5, halt 
to the king, and half to him that ſhall ſue in like mannc 
in the ſeſſions or leet. 2& 3 Ed. 6. c. 10. /. 3, 4, 5. 

And the bailiffs and conſtables of the town where mat 
{ball be made, or put to ſale, may ſearch the ſame : and if 
they ſhall find it to be evil made or mingled with evil mal, 
they ſhall with the advice of one juſtice cauſe it to be (ol! 
to ſuch perſons, and at ſuch reaſonable prices, and under 
the common price of the market, as to him {ſhall ſeem 
neceſſary and expedient, / 4. 

12, It any corn, in any ciſtern, uting fats or couch, 
ſteeping or ſteeped, in order to the making thereof into mal 
by any maltiter (other than compounders) ſhall be found 0 
hard, cloſe, and compact, as it could not be, unleſs it had 
been torced together to prevent its ſwelling ; every maltlter 


and maker of malt (other than compounders) where the 


ſame ſhall be found, ſhall forfeit 5 5. a buſhel 3 and proc 
being made thereof, the ſame {hall be concluſive evidence 
of the fact, and ſubject the maltſter to the penalty. 1 G. 3. 
1 . 7 

13. No maker of malt (other than compounders) ſha! 
mix corn of one wetting with corn of a former wetting; 
or mix any of his couches or floors, with corn of a forme! 
wetting, before the ſame is put on the kiln for drying: on 
pain of 55. a buſhel, 2G. 2. c. 1. J. II. 

14. If any dealer in malt ſhall, with malt, fraudulent!y 
mix any unmalted corn, or ſell or expoſe to fale any ſuch 
mixture, or ſhall attempt to ſhip off any ſuch mixture in 
order to export the ſame; he ſhall forteit 5 5. a buſhe!. 
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ts, If any maltſter ſhall fraudulently convey, or cauſe Mixing malt 
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Pt es . ; aged with malt 
or ſuffer to be conveyed away, from the ciſtern, uting fat, — 


or other wetting place or utenſil, any ſteeping or part of 
any ſteeping of corn making into malt; and ſhall mix the 
ſame with any couch or floor of other corn making into 
malt, which is then depending and in operation, and which 
hath been gaged or charged with the duty in the couch: 
he ſhall forfeit 100 J. 1 G. 3. c. 3. J 18. 

16. If any maker of malt ſhall fraudulently conceal any Concealing male 
malt from the view of the gager ; he ſhall forfeit 105. a 0 che duty. 
buſhel. 12 An. ſt. I. c. 2. ſ. 35. 

17. If any maltſter ſhall fraudulently convey, or cauſe or Concealing malt 
ſuffer to be conveyed away, from the ciſtern, uting fat, or n_—_ N 
other wetting place or utenſil, any ſteeping or part of any couch. 
ſteeping of corn making into malt, ſo that no gage thereof 
can be taken in the couch by the officer; he ſhall forteit 
nook. 1:03 & „ 

18, Out of every 20 buſhels charged by the gager, there Allowance for 
ſhall be an allowance made of malt charged in the uting fat, Walt ſwelling. 
ciſtern, or other veſſel, wherein the ſame ſhall be found 
wetting, or ſteeping, or on the floor within 30 hours after 
the ſame ſhal! be thrown out of fuch veſſel, of four 
buſhels, for the difference between the quantity when it is 
wet and ſwoln, and when it is converted into dry malt, 

22 im. . 1. 6. 3. 0. 

And if any corn that hath been ſteeped be found working 
or growing upon the floor before it is put upon the kiln, 
which when dried will not anſwer ſo great a quantity from 
the floor as from the ciſtern; out of every 20 buſhels ſo 
charged upon the floor, there ſhall be allowed to the maker 
of the malt which ſhall be gaged upon the floor, after it hath 
been thrown out of the ciſtern 30 hours or more, and be- 
fore it ſhall be dryed, ten buſhels, for the difference be- 
tween the quantity when it is making upon the floor, and 
when it is dryed. 12 An. /t, 1. c. 2. / 28. 

But if any maltſter ſhall not wet or ſteep his barley or 
other corn, in the ciſtern, uting fat, or other veſſel, ſo 
as the ſame be covered with water, and continue ſo covered, 

for 40 hours, before he take the water from it; be ſhall 
not be intitled to the ſaid allowance of 4 buſhels in every 
20 as aforeſaid, 33 G. 2. c. 7. . 64. 
19. The maltſter ſhall monthly make entry at the office Entry of mal: 
of exciſe, of all the malt made (either for ſale or not for made. 
2 in ſuch month; on pain of 10 l. 12 Au. f. 1. c. 2. 
6 
20. And he ſhall, within four months after entry, pay Payment of the 
eff the duties, on pain of forfeiting double; and after ſuch 9%: 
default, 
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Exciſe. 


default, he ſhall not ſell or carry out any malt until the 


Mall.) 


duty is paid, on pain of double value. 


12 An. it. . . 


— 


J. 6. 1G. Pe. 2. c. 2. ſ. 8. 


21. After the duty is paid, if any quantity ſhall be da- 
maged by the ſinking of the veſſel in which the malt ſhall be 
tranſported from one part of the kingdom to another ; the 
juſtices ſhall at the next ſeſſions, on proof of ſuch damage 
and of the payment of the duty, ſettle the quantity of the 
damage, and the allowance to be made in reſpect thereof, 
and give a certificate of the ſum allowed, which ſhall bear 
the ſame proportion to the whole duty, as the damage ſhal! 
bear to the value of the malt: on producing of which cer- 
tificate, the officer ſhall repay or allow to the proprietor the 
ſum certified. 12 An. f. 1. c. 2. /. 14. 

But where ſuch loſs ſhall happen, the perſon who ſhal! 
ſuſtain the ſame, ſhall three days before the next ſeſſions, 
leave notice thereof in writing with the colleQor of the 
diſtrict where the loſs ſhall happen, and of his intention of 
applying to the ſaid ſeſſions, /. 15. 

22. After the duty is paid, if any malt ſhall be deſtroyed 
by fire, by burning of the place where it is kept; or periſh 
by water, by caſting away of the veſſel in which it is tranſ- 
ported : the owner may make proof thereof by two wit- 
neſſes on oath, and of his having paid the duty, at the next 
quarter ſeſſions where ſuch accident ſhall happen; who ſhall 
grant a certificate of ſuch loſs, on producing of which, the 
duty ſhall be repaid. 12 An. t. 1. c. 2. ſ. 27. 

23. The commiſſioners, or ſuch perſons as they ſhall ap- 
point, and in default of ſuch appointment the collector and 
ſuperviſor for the diviſion, may compound for the duties of 
malt made to be conſumed in private families, at 5 s. a head 
by the year ; and the houſes of ſuch perſons compounding 
ſhall not be liable to the duty, or to the ſurvey of the of- 
m____ mn 1. 

But if any ſuch perſon ſhall ſell or deliver out any malt, 
or ſhall permit any other perſon to make malt in his houſe, 
or ſha!) ſel! any malt liquor, or ſhall have more perſons in 
his family than he compounds for, without giving notice of 
them to the officer of exciſe at 90 next quarter day; he 
ſhall forfeit 5 J. and loſe the benefit of his compoſitios, 
and for every buſhel of malt fo fraudulently fold or made, 
be ſhall forfeit 20s. /. 12. 

24. No malt entred and made for exportation only, 
ſhall be liable to the duties; and no drawback ſhall be al. 
lowed for any malt exported. 12 C. c. 4. J. 48. 336 
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But the maker ſhall be allowed, in conſideration of his 
extraordinary charge and trouble, 3 4. for every quarter 
made for exportation. 12 G. c. 4. /. 59. 

And by the 1 G. 3. c. 3. There fhall be allowed for 
every 20 quarters of grain made into malt for exportation, 
thirty quarters of malt, and no more, on exportation, 
tho' by ſteeping it ſhall run out into any greater quantity. 


53 


And the maker, before be ſhall begin to wet or ſteep 
any ſteeping of corn to be made into malt for exportation, 
ſhall leave notice in writing with the officer, of the quan- 
tity of corn intended to be contained in each ſteeping, on 
pain of 50 J. and the ſame ſhall be kept ſeparate from all 
other corn to be made into malt for home conſumption, 
on pain of 58. a buſhel. 12 G. c. 4. / 49, 58. 

And no maker of malt ſhall begin to wet corn to make 
into malt for exportation, above fix days before all the 
corn he may have working on his floors for home conſump- 
tion ſhall be dried off; nor ſhall he begin to wet corn for 
home- conſumption, above {1x days before all the corn on 
his floors for exportation be dried and locked up, on pain 
of 5 5. a buſhel, /. 50. 

And the maker ſhall keep the whole quantity of his corn 
making into malt for exportation, of one ſteeping or wet- 
ting, when tbe ſame ſhall be on the kiln, or after it ſhall 
be taken off the kiln, ſeparate from any former ſteeping or 
wetting, until it hath been meaſured in preſence of the ot- 
ficer; on pain of 50 l. 3 G. 2. c. 7. /. 16. 

And the officers, during the ſteeping of the corn ſo in- 
tended for exportation, and till it be dried and locked up, | 
may gage and take an account thereof, in all its operations, | 
as in caſe the duties were to be charged thereon. 12 C. 

PRIN 

And perſons oppoſing the officers in the execution of this ; 
act, ſhall forteit 50 l. 12 C. c. 4. / 58. a 

And the ſaid maker ſhall give notice in writing to the 
officer, or leaye notice at the next exciſe office, of the hour 
when he intends to take any malt off the kiln, that he may 
attend the meaſuring z and after it has been meaſured, it 
{hall (on pain of 50/,) be immediately carried on ſhipboard, 
or elſe into ſtorehouſes, to be provided by ſuch maker, to 
be there kept apart from all other malt, under two locks, 
one to be provided, by the proprietor, and the other by the 
officer at the expence of the proprietor, Whereof one key 
to be kept by the proprietor, and the other by the officer, 
till the ſame be delivered out for exportation, 12 G. c. 4. 
3h $9. 3G6.4 6% £17: 
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Excite. (Malt.) 
And if he, or any perſon with his privity, ſhall open ſuch 
lock, or make other entrance into the place, or carry any 
of it away, without conſent of the officer, or notice given 
to him; he ihall forfeit 1001. 3 &. 1 
And when any maker or proprietor ſhall be defirous to 
take away any of the malt for exportation, and ſhall thereof 
give notice in writing to the officer 40 hours belore the 
time he ſhall defire to take out the fame, expreſſing in ſuch 
10tice the quantity of the malt, and the port to which it is 
to be removed; the officer ſhall attend at the place where 
the malt is locked up, and fee it meaſured and delivered out, 
5 Ae ſhall keep an account of the malt ſo de- 
livered out, and of the perſon to whom it belongs, and 
ſhall give ſuch perſon a certificate to the officer of the di- 
viſion to which it is intended to be removed, who ſhall file 
the ſame, and make an entry thereof; and if the proprietor 
ſhall neglect to deliver ſuch certificate, he ſhall forfeit 501. 
2 . . * . f 
: Ds MP bation to ſhip malt for exportation, fhall 
give at leaſt 48 hours notice before they begin to put it on 
board, to the officer of the port in writing, of the hour 
when ſuch ſnipping is intended to be begun, and the name 
of the ſhip; on pain of 5 s. a buſhel, 12 C. c. 4. / 57. 
And during the ſhipping, at all ſuch times as the pro- 
prietor ' ſhall not be actually ſhipping merchandizes, the 
hatches of the ſhips ſhall be kept locked with two locks at 
each hatch, one to be provided and the key kept by the 
proprietor, and the other by the officer; and the hatches 
{hall be ſo kept locked, from the time the ſhips ſhall be 
loaded till they be ready to fail, 12 G. c. 4. /. 56. 
And perſons breaking open the hatches of any ſhip ſo 
locked up, ſhall forfeit 5ol. 12 C. c. 4. / 58. 
And the officers may not only attend the meaſuring of 
ſuch malt, but continue on board the ſhips till they be 
cleared of their ports. 12 G. c. 4. J. 55. 
And if it ſhall be relanded after ſhipping for exportation, 
beſides the penalty of the bond which ſhall be given for its 
exportation, the ſame ſhall be forfeited, and treble the value, 
4 0-215 : 
8, 4 who ſhall uſe any ſuch ſtorehouſe for 
keeping of malt for exportation, ſhall every nine mont!s 
after the laſt clearing, clear out the ſame, on pain of 5ol, 
3G. 2. c. 7. / 20. Or 55. a buſhel: 12 C. c. 4. J. 57 
And by the 1 G. 3. c. 3. he ſhall clear out in 15 months, 
on pain of 5ol. J 15, 16, x 
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to the duties and penalties, in the ſame manner as if he we _ and 
chaldies. 
were the lawful owner, 12 An. f. I. c. 2. ſ. 10. : 
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And if any unmalted oats or barley be found mixed 
among malt ſhipped for exportation, the perſon ſhipping 
the ſame ſhall forfeit 5s. a buſhel. 6 G. c. 21. /. 4. 

And if ground malt ſhall be exported, it ſhall be com- 
puted at ſo many buſhels as it contained before it was 
ground, 12 An. ft. 1. % . „ $0. 


25. The penalties relating to this article (except where Power of the | 
it is otherwiſe above directed) ſhall be ſued for, levied, and ies. pl 
mitigated as by the laws of exciſe, or in the courts at | 
Meſiminſter; and be employed half to the uſe of the king, Y 
and half to him that ſhall ſue, 12 An. ff, 1. c. 2. |. . # 


266.3: 6-40. . 

26. Perſons aggrieved by any judgment of the juſtices, Appeal, 
may appeal to the next quarter ſeſſions, giving fix days no- 
tice in writing; but if there be not {ix days between the 
o:der of the juſtices and the ſeflions, the appeal may be at 
the ſecond ſeſſions, 12 An, ft, 1. c. 2. ſ. 37, 38. 1G. 2. 
72 

And the ſeſſions may award coſts to either party, to be 
cv ied by warrant of the juſtices or two af them, on the 
2000s of the party, 12 An, dt. I. c. 2, 1. 8. 

27. And no certiorari ſhall be allowed, to ſet aſide any certiorari. 
order of the juſtices. 12 An. ff. 1. c. 2. ſ. 37. 


28. And all malt in cuſtody of the maker, ſhall be liable Malt liable te 


Note; The ſtatute of the 12 An. f. 1. c. 2. which is the 
foundation of all the annual acts relating to the duties on 
malt, is omitted in its proper place in Mr. Hawtins's edi- 
tion of the ſtatutes ; as are allo divers other clauſes, which 
are here inſerted out of ſeveral of the other yearly malt 
acts: which ſeemeth to indicate that the learned editors 
had not thoroughly confidered this article; ſuppoſing per- 
haps, that as the duties do expire annually, fo every clauſe 
in the ſaid acts relating thereunto did expire likewiſe : But 
they have rectified this omiſſion - in part, by inſerting the 
Wa'd act of the 12 Ann, in the appendix, Vol. 6. 


X. Paper. 


I, By the 10 An. c. 19. and 12 An. 1. 2. c. 9. (which Duty on paper 
are in part altered and explained by the 12 An. ft. 2. c. 19. imported. 
nd 11 G. c. 7.) certain duties ate impoſed on paper im- 


ported; which ſhall be under the management of the com- 
miſſioners of the cuſtoms, 
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But old rags, old ropes, or junks, or old fiſhing 


Paper.) 


. 10. 


netz 


2, And by the ſaid acts of 10 An. c. 19. and 12 An. ff. 2, 


all paper painted in Grevt Bilain, as followeth: 


wh 
* 


For every ream (at 20 quires of 24 ſheets each 
to the ream) of demy fine 


Demy ſecond 


Crown fine 


Crown fecond 
Foo!'s cap fine 
FooPs cap ſecond 


Fine pots 
Seconds pots 


Brown large cap —— — 


—— — — 


1 


— -—— ——_ 


Small ordinary brown 
Whited brown 9 d. a bundle, each bundle containing 49 


Qu Tes. 
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- £. 9. certain duties are laid on all paper made, and alſo on 
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Paſteboards, mildboards, and ſcaleboards, 2 s. a hundred 


weight. 


All other paper not particularly charged, after the rat? 


of 18 J. for every 100/. value. 


Painted paper (beſide the duty paid for the paper befor 


painting) 1 4 d. a yard ſquare. 


But paſteboard made of paper that hath paid the duty, 
ſhall not be charged with further duty, 

And books printed at Oxford or Cambridge, in Lain, 
Greet, Oriental, or northern languages, ſhall have a dran. 
back of the duty on paper, 

The ſaid paper paying ad valorem ſhall be computed 55 
by the 
oath of the maker or his chief workman, according to hi 
knowledge aud belief, to be taken before the collector d 


ſhall be worth to be ſold at the next market town, 


ſuperviſor, 


othcers. 


3. The commiſhoners of the treaſury ſhall appoint com 
miſſioners of theſe duties; and they ſhall ſubſtitute ine 
Io An. c, 19. /. 41. 


4. The maker or painter ſhall give notice in writing! 


the next office, of his name and place of abode, and wh! 
he intends to make the ſame ; on pain that if he male 


any before ſuch notice, he ſhall forfeit 301. 


J. 43. 


Io An, c. 6 


And no perfon ſhall uſe any place for drying the {am 
or making it fit for uſe, other than ſuch common pi a0 


whereof he hath given notice; on pain of 201, 
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And all paper, materials, and utenſils found in any pri- 
vate wor khouſe or other place, for which no entry hath 
1 been made or notice given, ſhall be forfeited, 7. 54. 
5. The officer ſhall by day or night, and if in the night Officer to enter 
| in preſence of a conſtable, be permitted on requeſt to enter enden 


into the houſe, mill, yard, drying houſe, warehouſe, or 
2 other place, and take an account, and make report thereof 
to the commiſſioners or whom they ſhall appoint, and leave 
a copy (if demanded) of ſuch report under his hand with 
the maker; and if he ſhall not leave ſuch copy (after de- 
i mand in writing, 12 C. c. 28. /. 30.) he ſhall forfeit 40s. 
10 An. c. 19. /. 48. 

| F And he ſhall be permitted to take an account of the 
0 quantity of rags, cordage, and other materials, a and of all 
paper in the poſſe ion of any painter or itainer, and of their 
b 


"is =: 


proceedings in making, or in painting or ſtaining | FE fo 
2 An. c. 19. /. 50. 

6. And before any paper ſhall be r painted, or Mark on paper 
ſtained, the officer ſhall be permitted to take account of the bee painting, 
dimenſions, and ſhall ſtamp or ſeal every ſheet and piece, 
to denote that ſuch account hath bcen taken ; and if the dl 
officer ſhall miſs any quantity whereof he had fo taken an 
account, and ſhall not on reaſonable demand receive ſatiſ- 
faction what is become of * he may charge the duties for 
F 2 © 3% | 
| 7. And if any perſon fall obſtruct any officer in the Ol&ruQirs the 12 
execution of his duty, he ſhall forfeit 201. 10 Anu. c. 19. cer. 
| 4 50. 1 

8. No maker ſhall remove any paper of which na ac- Removing before 
count hath been taken, without giving two days notice to #<<vunt taken, 

1 ; the officer; on pain of 201. 10 An. c. 19. . EF 

And no perfon ſhall remove any ſuch pa unted paper, un- 

til the officer hath taken an account of the quantity there- 

| of, and until every piece or parcel ſhall be marked or 

ſtamped; on pain of 201, 1G. ff. 2. c. 36. /. 18. 

9. And the maker or ſtainer concealing any paper or Concealing frer 
materials, ſhall forfeit 20 J. 10 An. c. 19. 1 53. the cilicer. 

10. And the maker and ſtainer ſhall keep — arate the paper un | 
paper which is unſurveyed, for 48 hours aſter making or ** te keyt lea 
N ilaining, unleſs it ſhall be ſooner ſurveyed by the officer; | 
on pain of 5ol. 10 Anu. c. 19. /. 52. | 

11. The maker or painter ſhall once in ſix weeks make tune of pores 
entry on oath at the next office, of all paper made * bim e. 
fit Foe uſe, with ” kinds and quantities; on pain of 30 l. 9 
10 An. c. 19. | 
But no perſon fal be obliged to go to make entry, far- | ; 
* | Wer than the next market town. /. 46, | 
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Payment of the 12. And the duty ſhall be cleared off in ſix weeks ae 
entry, on pain of double duty ; and after default in pa; 
ment, no perſon ſhall ſell or deliver any out, till the cut, 
is cleared off, on pain of double value of ſuch paper ſold ct 
1 out. 10 An, c. 19. /. 47. 

. Paper that hath paid the duty may be exported, 
= 2 duties ſhall be drawn back. 10 An. c. 19. / 57, 

8. 

3 there ſhall be no drawback allowed on foreign parer 
exported, 10 G. 2. c. 27. 

14. All the exciſe laws ſhall be in force for mManA2ing 
theſe duties; and the penalties ſhall be ſued for, levied, ni. 
tigated, and diſpoſed of, as by the laws of exciſe. 10 4, 
5. 19- A660, . . 2. e. 40, {33 
Paper and uten- 15. And all paper, materials, and utenſils, in cuſtody 
-— ©. of the maker or ſtainer, or of any to his uſe, or in trul 

for him, ſhall be liable to all duties in arrear, and to al 
forfeitures relating to the ſaid duties, in the ſame manner 
as if the offender or debtor were the lawful owner. 10 46, 


£19. . 
For the ſtamp duties on paper, ſee title Stamps. 


Exportation. 


Power of the 
Juſtices, 


XT. Plate. 


Importaticn. 


By the 4 FF. c. 5. and 6G, c. 11. additional duties au 
laid on plate imported, over and above what it is charge 
in the book of rates: which ſhall be under the management 
of the commiffioners of the cuſtoms. 


True making of plate. 
porn 1. To prevent frauds in the true making of plate, t 
enacted by the 12 & 1377. c. 4. and 1 An. ft. I. <0. 
that (beſides the city of 11 York, Excter, Briſtol, Ci 
Norwich, and Newcaſtle upon Tyne ſhall be ap pointed | 0 
the aſſaying and marking of plate. 
And the goldſmiths, ſilverſmiths, and Serben 8 kers in 


the ſaid places, ſhall be incorporat 5 into a company ** 


chuſe wardens yearly, 12 C13 V. c. 4. / 2. 
And an aſſayer ſhall be elected by the company in cac! 
the faid places, who ſhall be ſworn by the nun ot 
+ 5; 

2. And every goldſmith, ſilverſmith, and plateworkeh 
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er upon him to exerciſe the ſaid trade, enter his name, and 
5. mark, ind place of abode, with the wardens of the com- 
ns = pany where an aſſayer is; and if he ſhall not make ſuch 
ol entry, or ſhall ſtrike any other mark but what is ſo entred, 
be ſhall forfeit double value, half to the king, and half to 
_ him that ſhall ſue in any court of record in the county 
75 or place where the offence ſhall be committed. 12 C13 V. 
C. 4. F a 7. 
er 3. And every goldſmith, ſilverſmith, and plateworker, Aſcying. 
inhabiting where there is not an aſſayer, ſhall firſt fix his 
5 mark, and then ſend it to an aſſayer; and if it be found 
. by the aſſayer to be of the fineneſs of the ſtandard, then he 
t 28 15 mark it, and have 64. a pound for his trouble: And 
if any ſuch perſon ſhall make any plate (lefs 1 in fineneſs an 
j the Gandart a) or put any to ſale (except what by reaſon of 
| its ſmallneſs is not cap able of the touc! * before it ſhall be 
ll allayed an q narked ; he ſhall forfeit the! zme, half to the 
e king, and half to hi im that ſha!l ſue in any court of record 
. in the county or place where the offence ſhall be committed. 
„ E 
4. And as to the fineneſs thereof by the ſtandard, it is Finenefs by thy 
enaQed by the 6 C. c. 11. that plate may be made, either 3 
acco erding to the old ſtandard (of . 1 ounces and 2 penny- | 
weights fine filver in every pound troy); or according to 
the new ſtandard (a 11 ounces and 10 penny weights) ah 
but differently marked, 7. 41. 
5. That is to fay, plate of 11 ounces and 2 penny- Mak, 4 
* weights, ſhall be marked with the maker's mark, viz. the | 
fr{ letters of his chriſtian and ſurname; the mark of the W 
goldſmiths company in London, viz. the leopard's head, lion 
paſtant, and a diſtinct variable mark to denote the Fears 
(or, with the mark of the worker or maker, and with tlc 
mark appointed to be uſed. by the aſſayers at I, Bri/?:!, 
Cheſter, Norwich, or Newcaſtle upon Tyne e) 
1 And plate of 11 ounces and 10 penny weights ſhall be 
| marked with the maker's mark, viz. the firſt letters of bis 
chriſtian and ſurname and the mark of the ſaid company, 
ul. viz, a lion's head eraſed, the figure of a woman called 
Britannia, aud the ſaid mark or letter to denote the year; 
10 (or, with the mark of the worker or maker, and the 
nd mark of one of the ſaid cities or towns.) 12 CG. 2. c. 26, 
1.5. 
C Licence of dealers in plate. 1 
N. 
1. No perſon, who ſhall trade in, vend, or ſell any Lice .= 
en gold or ſilver plat te, or any goods or wares in which any | I 
2 gold or filver ſhall be manufactured, ſhall | by himſelf, or | | 
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by any other employed by or for him, either publickly or 
privately, trade in, vend, or fell any piece of plate or 
goods, or any ware in 3 the quantity of gold ſhall be 
of the weight of two ounces or upwards, or in which the 
quantity of filyer {hall be of the weight of 3o ounces or 
upwards ; unleſs he ſhall have firſt paid? a duty of 5 J. for a 
licence to be taken out in manner following. 32 G. 2. 
„. 

2. That is to ſay, if it is within the limits of the chief 
office of exciſe in Landen, the ſame ſhall be granted under 
the hands and ſeals of two commiſſioners ” exciſe; and 
the duty for the ſame ſhall be paid at the chief office of 
exciſe in Landon, or at any other place, and to ſuch perſons 
as the ſaid commiſſioners ſhall appoint to deliver out ſuch 
licences, and to receive the ſaid duty: Elſewhere, to be 
granted under the hands and ſeals of the ſeveral collectors 
and ſuperviſors of exciſe, within their reſpective diſtricts ; 
and the duty for the ſame ſhall be paid by tie perſons 
taking out ſuch licences, at the office of exciſe next ad- 
joining to the place where they reſpectively reſide or inha- 
bit, or at any other place, a and to ſuch perſons as the com- 
miſſioners of exciſe ſhall appoint to deliver out ſuch li- 
cences and to receive the faid duty. 31 C. 2, c. 32. J. 3. 

3. And ſreſh licences ſhall be taken out yearly, ten 
days at leaſt befare the expiration of 12 kalendar months 
after taking out the firſt licence. J 4. 

4. And if any perſon ſhall preſume or offer to trade in, 
vend, or ſell any gold or ſilver plate, or any goods or wares 

in which any gold or ſilver ſhall be manufactured, or any 
piece of plate or goods, or any ware in which the quantity 
of gold ſhall be of the weight of two ounces or upwards, 
or in which the qu anti y of ſilver ſhall be of the weight of 
zo ounces or upware ds as aforeſaid, without firſt taking out 
ſuch licence, and renewing the fame yearly ; ; he ſhall forfeit 
20k; . 

5, Provided that no perſon ſhall be liable to take out any 
licence for trading in, vending, or felling any quantity of 
gold not exceeding two penny weights, or of ſilver not ex- 
ceeding five penny weights, in any one ſeparate and diltuc 
ware or piece of goods, 32 C. 2. c. 24. 


6. All perſons uſing the trade of ſelling gold or filver 
pla'e, or any goods or wares compoſed of gold or filver, 
or in Which any gold or filver {hal} be manufactured; and 

alſo all perſons employed to ſell any gold or ſilver plate, of 

any ſuch goods or Wares aforeſaid, at any auction or pub- 
lick ſale 3 tial x reſpect iv ely be de omed traders in, ſellers, or 
venders 
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venders of gold or ſilver plate, and ſhall take out a licence 
for the ſame. 31 G. 2. c. 32. /. 6. 


No pawnbroker ſhall by himſelf or by any other for Pawnbrokersand 
his ue (either publickly or privately) trade in or ſell refiners. 


any gold er ſilver plate, or any goods or wares in which 
any gold or ſilver ſhall be manufactured; and no perſon 
by "himſelf or by any other for his benefit ſhall uſe the trade 

of a refiner of gold or filver, without taking out and re- 
newint; yearly ſuch licence as aforeſaid. 32 G. 2. c. 24. 


Eo every ſuch pawnbroker and refiner ſhall be deemed 
to uſe the trade of ſelling or vending gold or ſilver plate. 
id. 

And if any pawnbroker ſhall trade in or ſell any gold or 
ſilver plate, or any goods or wares in which any gold Or 
ſilver {hall be manufactured, or ſhall practiſe the d 
of a reſiner, without ſuch een or ſhall not have re- 
newed the ſame yearly, and made fuch pay ment as afure- 
ſaid ; he ſhall forfeit 201, id. 

8, No licence ſhall authorize any perſon to whom the 
ſame may be granted, and who ſhall ſell ſuch gold or filver 
plate in ſhops, to trade in or ſell ſuch gold or ſilver plate in 
any other ſhop or place, except in ſuch houſes or places 
thereunto belonging, wherein he ſhall inhabit and dwell at 
the time of granting ſuch licence, or in booths or ſtalls 
at fairs or markets. 31 C. 2. c. 32. |. 7. 

9. Perſons in partnerſhip, and carrying on their trade 
or buſineſs in one houſe, ſhop, or tenement only; ſhall not 
be obliged to take out more than one licence in one year, 


31 G. 2. c. 32. / 7. 


10, Proſecutions for 8 may be in the courts at Proſecution for 


I/:/tminſter ; or otherwiſe, if within the limits of the chic © 
office of exciſe in Landon, the fame may be before 3 com- 
miſſioners of exciſe, and in caſe of appeal before the com- 
miſſioners of appeal; and elſewhere, before two juſtices re- 
ſiling near to the place where the offence was com- 
mitted, It G. 3 („. 

And the ſaid commiſſioners of exciſe, and commiſſioners 
for appeals (in caſe of appeal), and juſtices reſpectively, 
ſhall upon complaint or information on oath ſummon the 
party accuſed ; and upon his appearance or contempt, ſhall 
proceed to the examination of the fact; and on due proof 
made thereof by confeſſion, or oath of one witneſs, ſhall 
ge judgment; and iſſue warrants under their hands for 
levying the penalties by diſtreſs (if not redeemed in 14. 
days}; and for want of ſufficient diſtreſs, ſhall impriſon the 
bltcader till ſatistaction be made, id. 


And 
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And they may mitigate the ſaid penaties of 20 J. a: by 
the laws of exciſe, 32 G. * „% $4. f-Se 

Perſons aggrieved may appeal to the next ſeſſions, 31 
E. 8. c. n. TP II, 

11. All forfeitures (the neceſſary charges for the reco. 
very thereof being firſt deducted) ſhall be diſtributed, half 
5 the king, and half to him who ſhall inform or lie, 31 


„. Co 32. J. 12. 


Duty to be paid by the uſer, 


T. By the 29 G. 2. c. 14. there ſhall be paid, by al! 
perſons and bodies politick or corporate, for all ſilver plate 
which they ſhall own, uſe,” have, or keep, theſe ſeverz! 
annual duties, vz, For 100 ounces troy weight, and not 
amounting to 200, 5 s.; for 20% 105.3 and ſo 5s, more 
for every IOO Ounces to the number of 4090 z and.for 4000 
ounces and upwards {hall be paid the ſum of 10 1. The ſame 
to be under the management of the commiſſioners of ex. 
cite. /. 2. 

But plate belonging to paces of religious worſhip, and 
only uſed there, ſhall not be charged. J. 9. 

Nor ſtock in trade of any go! dimith, ſilverſmith, man! 
facturer, ſeller of or dealer in plate; but they ſhall pay for 
plate uſed in their families. J. 9s 10 

Alſo perſons having plate pledged to, or depoſited with 
them, ſhall not = charged, unleſs they alſo aſs the ſame: 
but the true owner ſhall be charged. /. 7, 8. 

2. And all perfons and bodies corporate, who on Ju 
5, 1750, ſhall own, uſe, have, or keep any plate charęe- 
able to theſe duties, within the limits of the chicf office cf 
exciſe in Londen, ſhall make entry thereof in writing at the 
ſaid office within 30 days; and elſewhere, at the next e- 
Ciſe office in 40 days: And all perſons who ſhall after 7 
5, 1756, begin to own, uſe, have, or keep any ſuch plate, 
ſhall make the like entry in 20 days: And at the time of 
ſuch entry, ſhall pay the duties; for which the exciſe oit- 
cers ſhall give a receipt. /. 3, 12. 

And the duties ſhall continue payable from 7uly 5, an- 
nually ; or from the time of beginning to keep ſuch plate 
reſpectively. /. 3. 

And within 30 days after the commencement of each 
year, freſh entry ſhall be made, and the duties paid. / 4. 

But perſons having made entry and payment, and after- 
wards acquiring other plate within the e year, ſhall not enter 
nor pay for the ſame, till after the expiration of ſuch year. 
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Perſons neglecting to make entry as aforeſaid, or con- 
ccaling plate to avoid the duties, ſhall forfeit 201. J 4. 

But if they ſhall enter and pay hefore proſecution, altho? 
not ſtrictly within the time, they ſhall be indemnified. .. 6. 

And if any perſon having made entry and payment ſhall 
dic within the year; he to whom the property ſhall come 
ſhall not be liable to pay for the reſidue of the year, f. II. 


3. Proſecutions for the duties and for forfeitures and Power of the 
ether offences againſt this act ſhall be in the courts at WW:jt- juſtices therein, 


minſter : or otherwiſe, the proſecutions for forfeitures and 
effences, if it is within the limits of the chief office of ex- 
ciſe in Londen, {hall be determined by three commiſſioners, 
and in caſe of appeal, by the commiſſioners of appeal; and 
elſewhere, by two juſtices reſiding near to the place where 
any forfeiture ſhall be incurred or offence committed; and 
the informer or defendant aggrieved may appeal to the next 
ſeſſions, whoſe judgment ſhall be final. /. 13. 

And on complaint or information on oath exhibited and 
brought before ſuch commiſſioners or juſtices, they ſhall 
ſummon the party accuſed; and if it is a body politick, 
ſhall ſummon the chief officer or officers thereof; and on 
appearance, or contempt, ſhall proceed to the examination 
of the matter of fact; and on proof by conſeſſion, or oath 
of one witneſs, (hall give judgment, and iflue warrants for 
levying the forfeitures and penalties on the goods of ſuch 
perſon or body politick, and cauſe fale to be made thereof 
if not redeemed in 14 days; and for want of ſufficient diſ- 
treſs, otherwiſe than in the caſe of a body politick, ſhall 
impriſon the offender till ſatisfaction be made. /. 13. 

Which ſaid forfeitures and penalties (ncceffary charges for 
the recovery thereof being firſt deducted) ſhall be half to 
the king, and half to him who ſhall inform or ſue, ＋. 14. 


Exportation. 


So much wrought plate ſhall! be exported yearly, as Cl 
be allowed by the commiſſioners of the cuſtoms or three of 
them. 9 & 10 V. c. 28. /. 1. 

But no drawback ſhall be allowed, on the e portation 


ſilver plate. 31 G. 2. c. 32. /. 9. 


For other regulations concerning plate, not 1*1 
any of theſe duties, the reader may conſult tl. 
large mentioned under this head; and eſpecially the 2 
y Co 26, 
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Officers for the 
Galt duties. 


Britiſh ſalt im- 
Por dd. 


Exciſe. 


XIT. Salt. 


1. The duties upon ſalt ſhall be under the management 
of the commiſſioners of exciſe, 5 M. c. 7. . 5. 

Or particular commiſſioners may be appointed ; in which 
caſe they ſhall have the ſame powers as commiſſioners of 
the exciſe, 3 An. f. 1. c. 21. /. 26. 

And all collectors and other officers for aſcertaining, 
collecting, or receiving the duty, ſhall be appointed under 
the hands and ſeals of the ſaid commiſſioners. 5 IF. c. 7, 

6 + 
a And no perſon ſhall act as chief commiſſioner until he 
ſhall before a baron of the exci:equer take the oaths of al- 
legiance and ſupremacy, and the oath following : 


(Halt.) 


You ſhall ſwear to execute your office, truly and faithfully 
without favour or affeftion, and ſhall from tifne to time account 
make and deliver to ſuch perſon and perſons as his majeſly ſhall 
appoint to receive the ſame; and ſhall take no fee or reward 
for the execution of the ſaid office, from any other perſon than 
from his majgſiy, or thoſe whom his majeſty ſhall appoint on 
#hai behalf: So help you god. 5 W. c. 7. ſ. 14. 


And no perſon ſhall be capable of any office relating to 
the ſaid duties (other than that of chief commiſſioner), 
until he ſhall before two commiſſioners, or two juſtices of 
the peace where he ſhall be appointed officer, take the ſaid 
oaths of allegiance and ſupremacy, and the ſaid laſt men- 
tioned oath mutatis mutandis, 5 W. c. 7. ſ. 15. 

2. By the 2 & 3 An. c. 14. No ſalt of the produce of 
Great Britain, or the Ile of Man, ſhall be imported or 
landed in England; on pain that the ſame ſhall be for- 
feited, and allo the ſhip and tackle; and every perſon al- 
ſiſting therein ſhall jorfeit 20 J. or be impriſoned fix months, 
, I. (And by the 5 G. c. 18. / 23. this is extended to 
ſalt ſhipped for exportation, and put on ſhore again, or 
taken out of the veſſel.) 

And the ſalt officers may at any time within two months, 


ſeize the ſalt, ſhip, and tackle; and if the owner ſhall not 


in 20 days claim the ſame, and give ſecurity to anſwer the 
value, they ſhall be fold. . 2. 
But this ſhall not extend to ſalt ſhipped to be carried 
coaſtwiſe by certiſicate. /. 3. 
Alſo, where ſalt entred for exportation, ſhall be forced 
into any port by weather, enemies, or other neceſſity, the 
owner 


owner 
entry b 

Alſo 
other f. 
taken | 
land tk 
duty p: 
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ten da) 
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double 
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owner or maſter may within 20 days reland the ſalt, ſo as 
entry be made, and the drawback repaid, /. 4. 

Alſo, where a ſhjp ſhall come in from Ireland, or any 
other foreign part, having any ſalt on board, which was 
taken in only for proviſion of the ſhip; the maſter may 
land the ſame, ſo as entry be made in ten days, and the 
duty paid or ſecured as for foreign ſalt imported. id. /. 6. 
But if he ſhall not enter and pay, or ſecure the duty in 
ten days, and before it be landed, the ſame ſhall be for- 


feited ; and the maſter, owner, or importer, ſhall forfeit 
double value. 5 G. c. 18. /. 18. 


3. By the 5 1 c. 7. There ſhall be paid for every gallon Foreign ſalt I 


323 


of foreign ſalt imported, 3 d. over and above other duties. Perted. 


. by the 9 & 10 V. c. 44. an additional duty is laid, 
of 7 d. a gallon. /. 3. The ſame amounting in the whole 
to bs, 84. a buſhel. 8 G. c. 4. 

The gallon to be rated after eight gallons to the buſhel 
Wincheſter meaſure. 5 JW. c. 7. ſ. 18. 

And 84 lb. weight of foreign ſalt ſhall be deemed a buſhel, 
1 . 1. % 28. . 

Which ſaid duties ſhall be paid by the importer, on en- 
try, and before landing; yet, on giving ſecurity to the col- 
lector, he ſhall have ſix months time for payment: But if 
he pay ready money, he ſhall have after the rate of 10 J. per 
centum per annum abated, 9 & 10 IV. c. 44. /. 6. 

And by the 5 An. c. 29, If the falt imported amounts 
in the whole to more than 40 buſhels, a further time is al- 
lowed for payment of the duties: In order to which, the 
falt ſhall on landing be weighed, cellared, and locked up 
in the preſence of a ſalt officer, under the cuſtody of the 
merchant or importer (who is to be at the charge of the 
cellarage or ſtorehouſe); and the merchant or importer 
may in preſence of a ſalt officer, and by warrant or permit 
under his hand and ſeal, have what quantity thereof his oc- 
caſions may require, not under 40 buſhels at a time; giving 
fecurity for the duty of what quantity he receives, payable 
in ſix months: and if he ſhall pay ready money, he ſhall 
have after the rate of 10 J. per centum per annum abated, 
1, 1. 

But if ſuch foreign ſalt imported, ſhall not on landing be 
ſecured as aforeſaid, it ſhall be liable to payment of duties, 
and to ſuch penalties for not paying or ſecuring the ſame. 
as if this act had not been made; and no ſalt ſo cellared 
and locked up ſhall be removed without notice firſt given 
to the officer, and without a warrant or permit for con- 
vey ing it; on pain of forfeiting ſuch ſalt, and 105, a buſhel, 
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and alſo 201, to be recovered of the importer; and the 
carrier or perſon removing it, ſhall be alſo liable to the pe- 
nalty of 10s. a buſhel, and 20 J. for every offence. /. 2. 

And no foreign ſalt ſhall be imported in any ſhip or 
veſſel of leſs burden than 40 tuns, and in bulk only (ex- 
cept for the neceſſary proviſions of the ſhips) ; on pain of 
forfeiting the ſalt and double value thereof, to be recovered 
of the importer. 3 C. 2. c. 20. /. 18. 

4. And if any ſalt be landed before entry made with the 
ſalt officer, or before the duty paid, or without a warrant 
for landing the ſame ſigned by the ſalt officer; it ſhall be 
forfeited, or the value, and alſo 105. a buſhel. 9 10 V. 
c. 44. / 6. And moreover, every perſon aſſiſting therein, 
ſhall forfeit 100 J. 5 G. c. 18. /. 24. 

5. And any officer of the ſalt duties, or cuſtoms, may 
go on board any veilcl, to ſearch if there be any ſalt on 
board, and may ſeize tlie ſame if it be found in any other 
veſſel than that wherein it was brought into port, unleſs it 
had been entred, or the duty paid; and all ſuch ſalt ſhall 
be forfeited, or the value thereof, to be recovered of the 
maſter or owner of the veſſel, who ſhall alſo be liable to 
all other penalties as if the fame had been landed without 
entry or payment of duties: and every perfon obſtructing 
ſuch officer, ſhall forfeit 40 J. 5 G. c. 18. J 22. 

6. And where any veſſel, laden with ſalt, ſhall be found 
hovering on the coaſts, the officers of the cuſtoms or ſalt 
duties may go on board and compel them to come into port, 
and may continue on board, till the ſalt (hall be unladen, or 
the ſhip depart on her voyage: And it the perſons on board 
ſuch ſhip, or any other veſſel importing falt, ſhall neglect 
or refuſe to enter, or to unlade ſuch ſalt, for 20 days after 
it is come into port, or within that time to depart on their 
voyage, unleſs permitted by the chief officer of the cuſtoms 
to ſtay longer ; in ſuch caſe all the ſalt on board ſhall be 
forfeited, and double value thereof, to be recovered of the 
maſter or commander of the veſſel. 1 An. ft, 1, c. 21. 
7. 

7. By the 5 V. c. 7. a duty is laid on home ſalt of 1 2 d. 
a gallon, J. 3. 

Which by the 7 & 8 W. c. 31. is explained to extend. 
to all ſalt made from rock ſalt, ſalt refined, or ſalt made 
from ſalt, /. 43. 

And by the 9 & 10 W. c. 44. a further duty is impoſed 
on all ſuch ſalt, of 33 d. a gallon. .. 5. The ſame amount- 
ing in the whole to 35. 4d. a buſhel. 

Note; By the 3 G. 2. c. 20. Theſe duties were repealed, 
but were revived by the 5 G. 2. c. 6. for three years, _ 
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ſo from time to time continued, and at laſt by the 26 G. 2. 
c. 3. made perpetual. 
And by the 9 A. c. 23. A further duty of 9s, a ton, is 
laid on all rock ſalt exported to Ireland, /. 44. 
And rock ſalt ſhall be aſcertained as to payment of the 
duties, at 65 pounds weight to the buſhel. 1 An. f. 1. 
41 
All other ſalt at 56 pounds to the buſhel, 9g & 10 VV. 
c. 44. / 34 
8, Where any rock falt for which the duties ſhall have Drawback on 
been paid or ſecured, ſhall be melted and refined; the per- oc ſalt refined, 
ſon who ſhall refine it into white ſalt, ſhall have an abate- 
ment out of the duty of the ſaid white ſalt, of ſo much as 
was charged on the ſaid rock ſo melted and refined; fo as 
the rock ſo refined were before the melting thereof weighed 
in preſence of the officer; and fo as oath be firſt made be- 
fore a juſtice near adjoining, of the particular quantity of 
rock ſalt by ſuch refiner employed in making the ſaid white 
ſalt, and that he or any other perſon by his privity did 
not increaſe the ſaid rock ſalt by mixing or other undue 
practice, and that no former allowance for the ſaid rock 
ſalt had been made to his uſe; and ſo as due proof be 
made upon oath or otherwiſe, that the duties for the ſaid | 
rock ſalt fo refined were paid or ſecured, 10 & 18 VJ. | 
„ 
And no rock falt ſhall be refined or made into white ſalt 2 
in any place except within ten miles of the pit, or at ſuch vi 
places as were uſed for refining rock ſalt before May 1o, 
1702, on pain of 405. a buſhel, 1 An. ft. 1. c. 21, /. 10. "YN 
9. Every maker of ſalt, refiner of rock ſalt, and pro- Eatry of falt a 
prietor of any ſalt works or pits, who ſhall ſet up or uſe Works and pits, 
any falt work, falt pit, ſalt pan, ſtorehouſe, warehouſe, or 
other place, for the making, laying, refining, or keeping of 
ſalt or rock ſalt, without giving notice thereof at the next 
{alt office; ſhall forfeit 40 I. 1 An. ff. 1. c. 21. % 1. 
10. And if any falt maker, importer of ſalt, or refiner ORcer to entey 
or proprietor of rock ſalt, ſhall on requeſt or demand made, and ſurvey, 
in the day time, or in the night in preſence of a conſtable, 
refuſe to permit the officer to enter and come into his 
works, warehouſe, ſtorehouſe, or other place for making, 
laying, . refining, or keeping of ſalt; he ſhall forfeit 401, 
I . 
11, And, generally, if any perſon ſhall obſtruct any of- ObftruRing the 
ficer in the execution of his office, or of the powers given vc. 
him by any law relating to the ſalt duties; he ſhall forfeit 
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and kept to hard labour for any time not exceeding one 

month, 1 An, ft. 1. c. 21. % 4. 
Removing ſalt 12, No ſalt ſhall be delivered from any ſalt works or 
without notice. pits, without notice firſt given to the officer; on pain of 
forfeiture of the ſalt ſo delivered, and of 20 J. by the 
owner of the works or pits. 5 M. c. 7. /. 19. 

And by the 9g & 10 . c. 44. No ſalt {hall be delivered 
from any ſalt works or wits, without notice given to the 
officer; on pain of the owner forfeiting the ſame, and 
10 5. a buſhel, / 26. 
| 13. The collector ſhall provide at every falt work or 
weights, pit, a ſufficient beam, ſcales, and weights, or ſtilyard, and 

| ſhall have liberty to fix the ſame, for weighing the ſalt that 
ſhall be delivered from thence; and one or more perſons 
living near, ſhall be admitted and ſworn to the true weigh- 
ing of ſuch falt, before one juſtice near adjoining, without 
fee; and he ſhall be paid by the collector or officer for the 
duties. 7& 8 N. c. 31. /. 46. 

14. Every owner of any rock pit, who ſhall take any 
rock ſalt out of ſuch pit, ſhall before the removal thereof, 
cauſe the ſame to be weighed in the preſence of the ſalt 
officer, who ſhall attend at all reaſonable hours in the day 
time to ſee it weighed, and take an account and make return 
thereof in writing under his hand to the commiſſioners of 
exciſe, or whom they ſhall appoint, leaving a true copy un- 
der his hand with the proprietor: and if the proprietor re- 
fuſe to weigh it in preſence of the officer when taken out of 
the pit, or ſuffer any rock ſalt to be removed from the pit 
before it hath been weighed; he ſhall forfeit 207, and 
double value. 10 C 11 ,. c. 22. 1 
Entry of ſalt 15. All makers and proprietors of ſalt ſhall make entries 
made. with the ſalt officers of the quantity by them made and de- 
livered, or imported; and ſhall have a warrant under the 
hand and ſeal of an officer, impowering them to carry away 
the ſame, before it ſhall be removed, which warzant the 
officer ſhall give on paying or 3 the duties (in nine 
months, 5 An. c. 29. f. 5. J: But if any perſon at the time 
of entry ſhall pay ready money, he ſhall have aſter the rate 
of ten per centum per annum allowed. C0. <7. 0 

16, And the proprietor of rock pits ſhall clear 15 the du- 
ties of all rock falt, in two days after the charge made by 
the officer, or within the ſaid two days give ſecurity to pay 
the ſame (in twelve months, 5 An. c. 29. /. 5.); on pain 
of double value of the duties But if he ſhall pay within 
the two days, he ſhall be allowed after the rate of 10/. fr 
centum per annum, for the ſaid twelve months. 10 & 11 IW. 
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17. And perſons giving ſecurity for payment of the du- Diſcount on 
dies, may at any time within 28 days after giving the ſame, * 
pay the duty, and ſhall have a diſcount after 104. per cen- 
tum per annum for the remainder of the time. 1 An. ff. 1. 
. 
18. But the owners of rock ſalt, may remove it out of How far rock 
. . 3 » ſalt may be re- 
the pits, or warehouſes adjoining or belonging to ſuch pits, moved, wich che 
into their other warchouſes or places for ſtoring thereof, for duty unpaid, 
convenience of ſelling or ſhipping after entry made, and a 
warrant taken for the ſame from the next officer; and ſhall 
not be obliged to pay or ſecure the duty on ſuch removal. 
* tn. t. to $3 | 
19. The officers may ſeize all ſalt carried before entry, oo 
without a permit, and the ſame ſhall be brought to the next mit. : 
office; and if it ſhall not be claimed by the owner or one 
deputed under his hand, in ten days, it ſhall be forfeited 
and fold the next general day of ſale: And if it be claimed 
in ten days, and the claimer doth not make it appear by 
the oath of one witneſs that it had been duly entred, and 
| a warrant obtained for femoving it, it tnail likewiſe be 
| forteited : And every perſon who ſhall carry or cauſe it to | 
be carried, before ſuch entry and warrant, ſhall forfeit dou- | 
ble the value, 5 V c. 7. ſ. 7. And alſo 103. a buſhel. | 
9& 1077. c. 44. / 12. 
And by the 1 An. ft. 1. c. 21. If any falt carrier, or 
other perſon, ſhall remove any ſalt from any ſalt works, or 11 
place thereunto belonging, without entry and payment of 
the duties or ſecuring the ſame, or without a permit; the 
officers may not only ſeize the ſalt, but alſo apprehend the 
offender, and if he ſhall not on conviction pay the penal- 
ties, and no ſuſſicient diſtreſs can be found, he may be com- 
mitted to the hauſe of correction to be whipt and kept to 
| hard labour for any time not exceeding one month. /. 4. 
J Auck by the 2 & 3 An. c. 14. The carrier, who ſhall 


carry any ſalt without a permit, ſhall forfeit 201, /. 8. 


— 


* 20. And every pet ſon in whoſe poſſeſſion any ſalt ſhall gait found un- 
N be found, near the ſalt works or ſea coaſts, which hath not entree. 

0 been entred, and the duty paid or ſecured; ſhall if it be 

þ | Foreign faſt, be liable to ſuch penalties, as if he had landed 


| the ſame without entry or payment of duties; and if it be 
y* | vv * . * & 

| Engliſh ſalt, he ſhall be liable to ſuch penalties, as if he had 

removed it from the ſalt works without entry or payment 


IN * f 8 4 . 4 o 

I of duties, and without . a permit; unleſs he ſhall make it | 
15 wppear, that he bought it of a maker, retailer, or imparter | 
7 | of falt, and of whom. 1 An. „l. 1. c. 21. /. 3. | F 
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21. The ſalt officer ſhall deliver gratis and without de- | 
| lay, fo many ſeveral permits to each carrier of falt, as he g on | 


Several permits 
ro be delivered 
with ſeveral 


8 


4 


parcels, ſhall demand for ſuch ſeveral horſe loads of falt as he ſhal! ſuch of 

load at one time, and at one falt work. 7 8 N. . zi. ſo muc 

J. 47. | | = n quet, a 

Prices of fait, 22, The lord mayor and aldermen in London, and the or cuſtc 

- juſtices of the peace in the country at their general feffions, offices ; 
f may ſet and publiſh in writing the prices of ſalt, and alter ſhall ne 
| the ſame as there ſhall be occaſion - ad perſons refuſing allowar 
; to ſell at fuch price, or felling at a higher price, ſhall for- I An. J 
feit 5 I. half to the king, and half to the informer, by di- And 
ſtreſs, by warrant of the lord mayor or any ſuch juſtice; duties f 
˖ and in default of ſufficient diſtreſs, to be impriſoned till allowan 
g ene $77 99; 40- buft 
| Belt to be £13 23. By theg& 10 V. c. 6. No perſon dealing in alt, an half, 
dy weight, ſhall fe it otherwife than by weight, after the rate of 56 {hall be 

pounds to the buſhel; on pain of 5 I to the informer; to ried fro 

be determined by two juſtices reſiding near: And the party 4. 10 

grieved may apf peal to the next ſeſfons. And the faid Juſ- And 

tices ſhall on complaint ſummon the party accuſed, and on from or 

appearance or contempt examine the matter, and on proof fore he 

by the oath of two witneſſes, or confeſſion, give judgment, officers 

and ſhall iſſue their warrant 'to levy the adde by diſtreß, ; quantit: 

; and caufe ſale thereof to be made, if not redeemed in % | port fro 
| days, rendring the overplus, and far want of ſufficient dif- | boatſwa 
; treſs, ſhall imprifon the offender till ſatisfaction is made. or thei 
. And no perſon fhall 5% ſalt otherwiſe than by weight, laid on 
ö and not by meaſure; on pain of 10 5. a buſhel, and fo pro- | if the v 
| portionably, 1 An. enn and anc 
f Exrrying coal 24. No retailer or ſhopkeeper ſhall ſhip any falt to be ſalt and 
wiſe, ſent to any port within the kingdom, before he hath made thall ce: 

it appear by oath or otherwiſe, before the commiſſioners or alone, 

a ſalt officer, that the duty is paid or ſecured, or that it was hath be 

bought of ſome other retailer or ſhopkeeper that hath paid value o 

the duty. 5 V. c. 7. J. 8. ER 
And all falt to be put on ſhipboard, ſhal} be weighed at 8 J. 12. 

1 the place where taken on board; and none ſhall be irie : And 
} on board before it is weighed, and a permit containing the f ſhip, a1 
5 quantity is obtained; on pain of forfeiture, and 103. 3 upon ut 
4 buſhel : But if the officer ſhall not attend to weigh it, or tained i! 
| refuſe to give a permit, it may be carried on board without if the 1 
g 1 any penalty. 10& 11/7, c. 22. /. 10, 11. the offic 
And where any ſalt ſhall be laid on ſhipboard, the officer And if 
. of the cuſtoms where it ſhall be laden, ſhall in the cocquet + Halt ſha] 
(which cocquet ſhall be alſo ſigned by the ſalt officer) ex- | On r 
5 preſs the quantity: And if ſuch ſhip ſhall come into any veſſel, 
| port, the oikcess of the cuſtoms or of the ſalt dutics, m 4 * 
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go on board and demand a fight of the cocquet, and if any 
ſuch officer ſnall have juſt cauſe to ſuſpect, that there is not 
ſo much ſalt on board as the quantity expreſſed in the coc- 
quet, and ſhall make affidavit thereof, before the colleftor 
or cuſtomer of the port, or perſon executing either of their 
olßees; he may weigh all the ſalt on board; and if there 
ſhall not be fo much 26 the cocquet expreſſeth (making 
allowance for waſte) the ſalt remaining ſhall be forfeited. 

1 An. fl. 1, c. 21. /. 13 

And perſons Gig falt to be carried n the 
duties for Which have been paid or ſecured, ſhall have an 
allowance for waſte after the rate of three buſhels for eyery 
40 buſhels of white ſalt, and after the rate of a buſhel and 
atr half ſor every 40 bitſhels of rock ſalt z which allowance 
{hall be made but once for the ſame ſalt, altho' it be car- 
ried from ſeveral ports coaſtwiſe. 5 An. c. 29. / 4. 6 An. 
4. 12 1. 

And every ebmmander of any veſſel that ſhall carry (alt 
from one port to another within the kingdom, ſhall (be- 
fore he hath a warrant for landing it) deliver to the alt 
officers. in the port of landing, a true particular of the 
quantity, ſigned by the ſalt and cuſtomhouſe officers of the 
port from whence he came; and then the maſter, mate, or 
boatſwain, fhall make cath before ſome of the commiſſioners 
or their officers, that to his knowledge there hath not been 
laid on board any ſalt ſince he came from ſuch port, And 
if the veſſel be to deliver one part of the ſalt at one port, 
and another part at another port, then the officers, for the 
ſalt and cuſtoms, where part of the ſalt ſhall be delivered, 
ſhall certify on the back of the warrant, or by certificate 
alone, under their hands and ſeals, how much of the ſalt 


hath been there landed, on pain of forfcirins double the 
23 


value of the ſalt that ſhall be otherwiſe delivered. 5 N. 
c. 7. J 9. And like wiſe 105. a buſhel; 9 & 10 U. c. 44. 


J. 42. 


And the officer at the unlading port may go on board the 
ſhip, and demand a fight of the permit, and weigh the ſalt 


upon unlading; and if it be more in weight than is con- 


tained in — permit, the ſurpluſage ſhall be forfeited... And 
if the maſter of the ſhip hall refuſe to ſhew the permit, 
the officer may ſeize and detain the ſalt till it be produced. 
And if he Jo not produce it in four days aftæ ſeizure, the 
ſalt ſhall be forfeited, 10 C11 H. c. 22. J. 12, 13. 

On reſhipping any falt from any boat, barge, or other 
veſſel, and before any diſpatches be granted for the ſalt ſo 
reſhipped, the maſter, mate, or chief boatman, ſhall make 
Oath before the ſalt officer, that all the ſalt taken in at the 
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place of lading is reſhipped on board ſuch veſſel, and that 
no ſalt hath been added to it or taken from it, to the beſt of 
his knowledge and belief; on pain of forfeiting double the 
value of the {alt that ſhall be e reſhipped; and like- 
wiſe 10 5. a buſhel. 5 C. c. 18. 

And where any ſubject bath PEARS: falt that bath paid 
duty, in order to be conveyed to ſome part of England, and 


any of it is loft 5 ſea (or in any port, batbour, or river, 


$7. <4. n. ) by ſtorm, or being thrown overboard for. 
preſerving mens lives or the, veſſel. (or by ſinking of the 
ſhip, or be taken by enemies, 9 & 10 . c,.44. 26 3 
An. c. 14.); in, ſuch caſe, the merchant. or owner of the 
ſalt ſhall, on proof made by the oaths of two witneſſes, 
whereof the. maſter or mate ſhall be one, at the quarter 
ſeſſions where he ſhall, inhabit, of the loſs of ſuch ſalt, and 
that the ſame was notoccaſioned by any.leakage of the ſhi, 
or any negligence or d ſefault of the maſter or mariners, 1e-. 
ceive from the ſaid ſeſſions a certificate that ſuch proof was 
made beſore them; and on producing the certificate to the 
ſalt officer he ſhall let him buy the like quantity duty free, 
28 3 An. c. 14. . 18. Which certificate ſhall alſo va- 
cate the ſecurity given for payment of the duties. 26 C. 2. 
4 37 £-D, 

When any falt hall be entred to be put on board, 

By he duty paid or ſecured ; the officer ſhall, on due no- 
8 by himſelf, or deputy, between ſun riſing and ſetting, 
attend the weighing it out, without, loſs of time; on pain 
of 405. 9 & 10 V. c. G. /. 3 

And the ſalt officers may go aboard all ſhips exporting 
ſalt, and continue, and take an account thereof; and | i 
any. perſon ſhall 11 obſtruct any ſuch officer, he ſhall fort: 
201. 1 An. ff. I, e. 31. J. 15. 

And there ſhall be a drawback of the duties on 1 EX: 
ported, 95 M &, 11.15, £663... 7:54 
e. 29. f.1 

Moreover there ſhall be an allowance of four buſhels for 
every 40 buſhels of white ſalt, and of two for every 40 
buſhels of rock falt, exported to Ireland; for the walle in 
carriage. 5 An. c. 29. J. 14. 

And if any ſalt, for which the duty hath been repaid on 
exportation, {hall be landed again before the duty be again 
paid and entry made, and other things. performed, as ia 
caſe of foreign ſalt imported; the offender ſhall forfeit 
double value, and Tos. a buſhel, and the other penalties 
for foreign ſalt landed unentred. 9 & 1077. c. 44. /. 27> 
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And if any Thip laden with ſalt exported, ſhall by ſtreſs 
of weather or otherwiſe be drove into any port, the ſalt 
officer may come, on board, and continue till the ſhip (hall 
unlade her cargo, or return to ſea; on pain of 20/7, to be 
recovered of the maſter who ſhall refuſe the officer to come 
ot continue on board. And if any part of the ſalt ſhall be 
put on ſhore, without entry or repayment of the duty the 
faid ſalt, and 4 the whole cargo of ſalt in the ſhip, ſhall 
be ſorfeited, 1 An. ft. 1. c. 21. . 12. 

And where any ſalt, for which the duties ſtall have been 
page or aro ſhall be ſhipped in order to be exported, 
and the fame ſhall periſh by linkin of the ſhip in the port, 
before the exporter ſhall be intitled to a drawback; the 
exporter or proprietor ſhall on proof made at the next ſeſ- 
ſions, to be held next to the place where it ſhall ſo periſh, 
of the loſs of ſuch ſalt, receive from the ſaid ſeſſions a cer- 
tificate, that ſuch proof was made before them; and on pro- 
ducing the certificate to the collector of the ſalt duties, he 
ſhall let ſuch perſon buy the like quantity duty free. 2 & 3 
Al." ©. 1 „ 

And where any ſalt ſhall be ſhipped in order for exporta- 
tion to Ireland, and it ſhall periſh by ſinking of the ſhip, or 
be taken by enemies; the exporter or proprietor ſhall on 
proof made at the quarter ſeſſions for the place from whence 
it was exported, of the loſs of ſuch ſalt, receive from the 
ſaid ſeſſions a certificate, that ſuch proof was made before 
them; and on producing the certificate to the officer of the 
place where the duty hath been paid or ſecured, the ſecurity 
all be diſcharged, and the money repaid. 4 An. c. 12. 


. 11. 9g An. c. 23. , 46. Proof to be made in two 
. £9 

26. The curers of fiſh for exportation may import fo- 
reign falt, or take from the pit or work Britißb ſalt (or 
rock ſalt refined, 8 8 G, c. 16. / 6.) for curing fiſh for ex- 
portation, without duty, except tlie cuſtoms on import ta- 
tion; ſuch ſoreign ſalt being landed, and ſuch Brit ſalt 
being taken from the pits or works, and weighed, in, the 
preſence of an officer, and being lodged in a warchouſe, 
under a lock both of the officer and. propr; etor 3 which 
ſhall remain there during the ſeveral intervals of the fiſhing 
ſeaſon, 5 G. c. 18. 75 L. 


And any perfon who ſhall imbezil any foreign ſalt after 
Importation, and before cclla wise. ſhall ſorſeit 20 4. a 
buſhel; and a perſon who ſhall imbezil any B 124 ſalt, 
after weighing at thc pits or works, and belere cellaring, 


ſhall forfeit 105. a buſhel. . 5 C. c. 18. ＋ 4. 
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. The proprietor ſhall enter at the next office, the quantity 
ſo, by him lodged 3 and the officer ſhall keep an account of 
the quantity in his cuſtody, 5 C. c. 18. | 1. 

And at the beginning of the fiſhing ſeaſon, the proprietor 
or his agent ſhall make oath in writing before an officer at 
the next office, declaring the quantity fo lodged, and that 
it is all intended for curing of hſh for exportation only, 
and ſhall not by his conſent be delivered but for the ſaid 
purpoſe : after which oath ſo made and filed, the officer in 
whoſe cuſtody the ſalt bath continued during the interval 
of the fiſhing ſeaſon, ſhall deliver all the faid ſalt into the 
ſole cuſtody of the proprietor. 5 G. c. 18, J 1. 

And in the caſe of herrings to be cured for exportation, 
it is enacted by the 8 G. c. 4. and 8 G, c. 16, that the 
proprietor of ſuch ſalt delivered duty free, or his agent, 
Mall inſtead of the ſaid oath, make oath, in writing at ihe 
next ſalt office, declaring the quantity of the foreign or 
Britiſh ſalt reſpectively lodged for curing of fiſh,,and that it 
is intended for the curing of fiſh for exportation only, and 
ſhall not by his conſent be delivered but for that, purpoſe, 
except ſo much thereof as {hall be uſed for curing ſuch rel 
or white herrings as ſhall be entred for. home conſumption, 
and charged with the duties by the ſaid acts reſpectively 
chargeable thereupon. 

" And no foreign falt ſhall be delivered over from the joint 
cuſtody of the officer and proprietor, into the ſole cuſtod) 
of the proprietor or his agent, for curing fiſh for exporta- 
tion ; except he give ſecurity to the ſatisfaction of the chief 
officer of the ſalt duty in the port, that he will account for 
the foreign ſalt ſo by him received, or anſwer the peralties. 
3 OS HE fp th 

And for every buſhel of ſalt fo lodged, which ſhall be 
either carried away, or found wanting at the redelivering 
thereof into the ſole cuſtody of the proprictor, reaſonable 
allowance ſor waſte being firſt made; the proprietor hall 
forfeit 20s. 5 G. c. 18. / 3. | 

And at the end of every filhing ſeaſon, the officer ſhall 
take an account of the quantity remainirg in hand which 
ſhall be locked up as aforeſaid : and the proprictor ſhall 
(within three months after the expiration of each year, 
B G. c. 4. /. 10.) deliver an account in writing into the 
office, containing the quantity of fiſh exported or- entred 
for exportation, on which the falt hath been uſed; together 
with a certificate from the officer where it is ſhipped for 
exportation, verifying the account; which account ſhall 
be alſo affirmed by the oath of the proprietor or his agent, 
and remain in the office; and if any of the _—O be 
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delivered over to any other perſon, and uſed by him in 
curing of fiſh, that alſo ſhall be expreſſed in the account, 


and ſuch perſon ſhall in like manner make another account | 
of all the ſalt uſed by him: And if any ſuch perſon ſhall | ll 
neglect or refuſe to deliver ſuch account within the faid 1 
time; he ſhall forfeit 40 J. 5 G. c. 18. / 1. | fl 

And if the proprietor of ſuch falt fo delivered over, ſhall 1 
not make it appear by oath or otherwiſe to the proper of- l 


ficer, that ſuch ſalt fo delivered over was uſed for curing 
of ſiſn; he ſhall be deemed guilty of imbezilling it, and 
forfeit 5ol. $1 C. 30. J. 41. 

Alſo the ſaid account ſhall expreſs the quantity of red or 
white herrings entred for home conſumption, on which 
ſich ſalt hath been uſed. 8 G. c. 4. /. 3. 8G. c. 16. 1 
7 nd for every buſhel of ſalt, ſo taken out of the cellar or | | 
ſalt works, which ſhall not be ſo accounted for by ſuch | 
cath and certificate; or by certificate from the quarter ſeſ- 
ſions, that proof was there made, that ſuch falt was put on 
board for curing fiſh at fea, and was there taken by ene- 
mies, or otherwiſe loſt at ſea; or ſhall not be returned 
into, or found remaining in the cellar or warehouſe: the 


»” "x Wt 


_— 


| owner or other perſon ſtanding accountable for the fame 

| dfhall forfeit 20s, And the proprictor or his agent ſelling, 

giving away, uſing, or delivering any ſuch ſalt otherwiſe * 
* than for the purpoſes aforeſaid; ſhalt forfeit 20 5. a huſhel: 


And every perſon buying or receiving the ſame, ſhall for- 
feit alſo 20s. a buihcl: And in default of payment in 14 
days after conviction, and where no ſufficient effects can 
be found to anſwer the fame, he ſhall be ſent to the houſe 
of correction, to be whipped and kept to hard labour, not 
exceeding three months. 5 G. c. 18, /. 2. 

For every caſte of pilchards or ſcads exported, containing | | 
50 gallons, ſhall be paid by the ſalt officer an allowance of l 
7 5. for every hundred of cod fiſh, ling, or hake (except | 


| dricd ones called haberdines) of 14 inches long, from the 
| bone in the fin to the third joint in the tail 55s. for cver 
| barrel of wet cod fiſh, ling, or hake, of 32 gallons 2 s. for 
| every hundred weight of haberdines 3s. for cvery barrel of 
) ſalmon of 42 gallons 45s. 6d. for every barrel of white 
. berrings 2s. 8 4. for every barrel of full red herringy 
l |} Ts. 9 d. for every barrel of clean ſhotten red herrings 1. 
T for every laſt of dried red ſprats 14. And the officers ſhah | 
7 | cut oft part of the tail of the ccdfiſh, ling, and hake; 1 
1 a ani mark the caſks of the other fiſh; that it may be | 
3 ; known that they have once had the allowancz, 5 CG. c. 
0 1 £6. 
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And the maker or curer of red herrings, before he re. 
move them (except for exportation) from the place of cu. 
ring, ſhall make entry thereof at the next falt office, and 
pay T3, 82. a thouſand. And if they be packed up in 
cafes, the number ſhall be marked on the head; and 2 
permit ſhall be given by the ſalt officer, expreſſing the 
number, and the mark and number of the caſks, and for 
what place they are intended, and whether to be ſent by 
land or water; on pain of ſorfeiting all the red herrings re- 
moved otherwiſe, and alſo 405. a thouſand: 8 G. c. 4. [.2, 
And zs the Jeitien on ſalt ſhall riſe or fall, the 15. 8 d. 2 
thouſand ſhall riſe and fall proportionably. Je; 

And the maker or curer of white herrings, before he re- 
move them (except for exportation) from the place of cu- 
ring, ſhall make entry thereof at the next falt office, and 
pay 35. 4d. a barrel; and the caſk ſnall be marked on the 
head, ſhewing the contents: then a permit ſhall be BY. 
by the ſalt officer, expreſſing the quantity, and mark at: 
number of the caſks, and for what place they are intended, 
and whether to be ſent by land or water, on pain of tor- 
feiting all the white herrings removed otherwiſe, with tlic 
caſks, and alſo 405. a calk, 8 G. c. 16. / 2. 

And the officers at all times in the day, or in the night 
in preſence: of a conſtable, may enter into the. ccllars and 
warehouſes, and inſpect the curing of the fiſh, and gage 
the ſalt, and mark the caſks, and fee them exported ; and 
if any perſon ſhall obſtruct them, te ſhall forfeit 20], 
e. 8 . 

No herrings, pilchards, ſcads, codfiſh, ling, h ake, fa; 
mon, or dried red ſprats, ſhall after th; ey be put on boo! 
any boat or veſſel, in order to be exported, be taken out 
thereof, otherwiſe than to put the fiſh into the ſhips in 
which they are to be exported, nor put on ſhore but in pre- 
fence of a ſalt officer; on pain that the ſame ſhall be foi. 
ſeited, and alſo the ſhip and tackle; and every perſon af 
fiſting therein, ſhall forſeit 20 l. or be impriſoned ſix 
months. 5 G. c. 18. /. 23. 2 U 3 Au. c. 14. J 13. 

If the ſaid fiſh ſhall not he exported, for want of an 
opportunity, while they are good and merchantable ; the 
owner may cauſe them to be deſtroyed in the preſence 0 
an officer: and the officer's certificate that they were de- 
flroyed, ſhall be admitted to verify the account. 8 C. 
c. 4. JJ. 4. 

No perſon ſhall cure or pack piichaids for ſale, unlets he 
he owner or part owner of a ſeyn or drift net, or have ue 
conſent of ſuch owner ia writing, and that on each ca. 


O ho ſtcad the word ſeyn CT Ar; ft fall be burnt 10 175 an 
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iron, together with the name and ſurname of the owner, 
and the number of pilchards; on pain of double value. 
1 Hn. f. 1. c. 21. % 31. | 
27. For every barrel of ſalted beef-or pork exported for Salt for curing of | 
fale, there ſhall be allowed 5 5. a barrel, to be paid by the Þ<<t and pork, | 
{alt officer in 30 days after demand, on a debenture to be 
prepared by the collector of the cuſtoms, and verified by 
the ſcarcher as to the quantity, and that it is good and 
merchantable: and the oath of the exporter or agent ſhall ; 
be firſt taken before the principal officers of the port, that 
it was ſalted with ſalt for which the duties have been paid 
and not drawn back, and that it is really exported for ſale, 
and that no part thereof was ſpent nor intended to be ſpent 
ſor the ſhip's uſe, and not intended to be relanded; and the 
ſalt officers, on exportation of beef or pork, may mark, 
the barrel or veſſel, that it may be known to have been ex- 
ported. 5 Au. c. 29. /. 8. | | 

And if any ſuch beef or pork ſhall be relanded, it ſhall 
be forfeited, and alſo 40s. a barrel; to be recovered: of 
the importer or proprietor. /. 9. | 

28. No perſon ſhall uſe any brine before it is boiled into Uſing brine or 9 
ſalt, or any rock ſalt before it is refined into white ſalt, E alt inficad 

5 5 of (alt 
for pickling or curing of fleſh or fiſh, or preſerving any 
proviſions; on pain of 40s. for every gallon of brine, or 
pound of rock falt. 1 An. ft. 1. c. 21. /. 5. 

And every perſon who ſhall carry any brine from the 
ſalt pits (other than the known proprietors of pans fur 
boiling it into white falt) ſhall likewiſe forfeit 405. a gal- 
on. $ G. . 18. fo: IF. 

29. All penalties and ſorſeitures given by any act re- power of the 
lating to the duties upon ſalt (except where it is herein juſt. ces. 
atherwiſe directed) ſhall be employed, half to the uſe of the 
king, and half to him who ſhall ſeize or inform; to be 
recovered in ſuch manner, and with ſuch power of miti- 
gation, as any forfeiture may be by any law of exciſe; or 
in the courts at JPefminſter. And every ſuch officer may 
ſeize all ſalt and other things, which by any law relating 
to the duties on ſalt are declared to be forteited. 5 G. c. 18. 
J. 26. 24 G. 2. b. 40. , 33 

30. And if any perſon is aggrieved by any order of two 
juſtices relating to the duties upon ſalt, or to any torſeiture 
or oftence concerning the ſame ; he may appeal to the next 
quarter ſeſſions. 10 & 117. c. 22. , 9. 

Zr. But no dealer in ſalt ſhall act as a juſtice, of the pealer in falt hy | 
Peace mn any matter relating to the duties upon falt; and to ac as a juſtice, 4 
i chere Mall not be a ſuſſieient number of juſtices in any 

| corporation, 


Appeal. 
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4 5 corporation, not dealers in ſalt, the juſtices of the coun 
1 ſhall have power to act therein. 1 Au. fl. 1. 4. 21. 18. 


Excite. Sn) 


XIII. Soap. | 
1. By the 10 An. c. 19. and 12 Arn. f. 2. c. 9. There 


A Duty on ſoap | 

8 imported. ſhall be paid for all foap imported (over and above former 
. | duties) 34. a pound; which fhall be under the manax- 
5 ment of the commiſſioners of the cuſtoms. | 

C e er 2. And by the faid acts, there ſhall de paid for all ſoap 


made in the made within the kingdom, 1 d. ; a pound. 
kingdom. 


| Officers for the 3. And the com miſfioners of the treaſury ſhall appoint 
„ duties on ſoap. Commiſſioners for the duty on ſoap made in the kingdom; 
N who ſhall fubſtitute inferior officers. 10 An. c. 19. /. 5. 
| Place of making 4. And no maker of ſoap ſhall ſet up, alter, or uſe an 
to be centred, boiling houſe, ' workhouſe, warehouſe, ſtorehouſe, ſhop, 
| room, or other place for the making or keeping of ſoap, 
or for the boiling or keeping any oil, fallow, pot-aſh, 


1 lime, or other materials proper to be made into ſoap ; or 

; uſe any copper, kettle, furnace, fat, ciftern, trough, or 

*. other veſſel for the boiling or making of ſoap, without firlt 

giving notice thereof in writing, at the next office for the 

ſaid duties; on pain of 50 l. 10 An, c. 19. / 6. 

. And al! ſoap, oil, tallow, and other materials, which 

1 ſhall be found in any private boiling houſe, workhouſe, 

warehouſe, or other place, and all private coppers, kettles, 

| furnaces, troughs, and other veſſels, for which no entry 

| | ſhall be made, or notice given, ſhall be forfeited, or the 
value thereof. 10 Fn. c. 19. /. 19. 

Officer to enter 5. The officer ſhall at all times, by day or night, and if 

ang ſurvey, in the night then in preſence of a conſtable, be permitted 
on requeſt to enter the houſe, boiling houfe, warehouſe, or 
other place, uſed by any maker of ſoap; and by gaging, 
weighing, or otherwiſe, take an account of the quantity, 
and thereof make return in writing to the commiſſioners 
or whom they ſhall appoint, leaving a true copy, if de- 
manded, under his hand with the maker; and if he ſhall 
refuſe or neplett to leave ſuch copy (after demand in wri- 
ting, 12 G. c. 28. /. 30.) he ſhall forfeit 40s. 10 An. 

# | c. 19. J 12. | 

x And if any maker ſhall obſtruct the officer, he ſhall for- 

0 feit 201. / 15, | 

6, Every maker of ſoap, before he begin any making, 
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KW Notice of the 


time of working. if within the bills of mortality, {hall give 12 hours, if elſc- 
where, 24 hours notice in writing to the officer, of tle 
b time and hour when he intends to begin; on pain of 500. 
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Exciſe. (Sap. 


And putting lees or lye into the copper or other utenſil, 
ſnall be deemed a beginning ſuch making, fo as to ſubject 
him to the forfeiture, /. 34. _ 

And if the making ſhall not begin in ſix hours after the 
time mentioned in the notice within the bills, and in 12 
hours elſewhere ; the notice ſhall be void. /. 35. | 

7, If any ſtale or rotten ſoap, or cuttings, be put into Reworking ſtale 
the copper or pan, in preſence of an officer, to be refreſhed ſoap. 
or new made; the officer ſhall make allowance of the 
duty, and certify the ſame upon his report. 10 Au. c. 19. 

. 28, 
4 But if it ſhall be put into any making of ſoap, without 
giving to the officer 12 hours notice in writing within the 
bills, and 24 hours elſewhere; there ſhall be no allowance 
made for it, 11 G. c. 30. / 37. 

And if any officer ſhall ſalſiy pretend that he had ſuch 
notice when he had not, and make and certify ſuch allow- 
ance; he, and alſo the maker, ſhall forfeit 10s. ſor every 
pound ſo certified. /. 38. 

8. And the maker ſhall keep ſcales and weights where he Scales and 
make his ſoap, and permit and aſſiſt the officer to uſe them; its. 
on pain of 10 l. 10 An. c. 19. J. 13. 

9. And the officer ſhall be permitted to take an account Offcer to char 
of the quantities of oil, tallow, pot - aſhes, lime, and other ae 
materials proper to be made into ſaap, that fhall be in the 5 
maker's, poſſeſſion ; and if the officer ſhail miſs any quan- 
tity of them, which he had taken account of the laſt time 
he was there, and ſhall not on reaſonable demand receive 
ſatisfaction what is become of them, the ofacer may charge 
him with ſuch quantity of ſoap, as ſuch materials in his 
judgment would have made, not exceeding 14 gallons of 
ſuch ingredients (beſides the lees) for every barrel. 10 
An. c. 19. / 14 | 

10. And no maker ſhall (on pain of 20 J.) remove any Removing ſoap 
ſoap, of which no account hath been taken by the officer, unturveyed, 
from where it was made, without giving the officer within 
the bilis 24 hours notice, and in other parts two days no- 

728 of his intention to remove the ſame. 10 An. c. 19. 
16. | 

11. And the makers ſhall keep all the ſoap by them Uoſutveyed to be 
made, and not ſurveyed, ſeparate from that which hath kept ſepuate. 
been ſurveyed, for 24 hours after making, within the bills, 
or two days in any other place; unleſs it ſhall have been 
ſooner ſurveyed ; on pain of 51, 10 An. c. 19. / 17. 

12. And if any maker ſhall conceal any ſoap or mate- Conccaling, 
rials; he ſhall forfeit the ſame, and allo 500 l. 1 G. ff. 2. 
5 30, 7. 14. SL 
And 
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And by the 23 G. 2. c. 21. If any officer of the exciſe 
| ſhall have cauſe to ſuſpect, that any fohp'is fraudulently 
J congcaled, if it is within the bills, then on oath made by 
ſuch officer before two,commiſſioners, or if it is elſewhere, 
then upon oath before any juſtice of the peace, ſetting forth 
the ground of his ſuſpicion, they or he may impower ſuch 
officer by day or night by ſpecial warrant (but if in the 
night, then in preſence of a conſtable) to enter into the 
a places ſuſpected, and ſeize and carry away the ſame, az 
. forfeited, together with the package; and if any perſon 
ſhall obſtruct ſuch officer, he ſhall forfeit 1001. / 


MISS 4 4 


"NP icer | J. 34. 
wigs loap 13. The maker within the bills ſhall monthly, and elſe. 
1 ; where every ſix weeks, make entry in writing at the next 


office, of all the ſoap by him made within the ſaid month 
or {1x weeks, ſetting ferth the weight, and what quantiry 
was made at each boiling in the ſeveral weeks; on pain 0 
50 JI. Which entries ſhall be on the oath of the maker, or 
chief workman, according to the beſt of his knowledge 
and belief. The ſaid entry and'oath within the bills, to be 
at the general office, and elſewhere with the collector and 
ſuperviſor. 10 An. c. 19. , 9. 

; But no maker ſhall be obliged to ſend further to make 
: entry, than to the next market town, / 10. 

14. And the meaſure of ſoap ſhall be this; Every barrd 
| | ſhall contain 256 . averdupois ; hNf barrel 128 ; firkin 
| 64; half firkin 32; beſides the weight or tare of the ca{k, 

And all ſoap (except hard cake ſoap, and ball ſoap, 10 

Au. c. 26. . 131.) ſhall upon making thereof be put by 

72 maker into ſuch caſk, and none other. 10 An. c. 19, 

8. | 

And all ſoft ſoap that ſhall be filled in any other caſk lf 

than barrels, half barrels, firkins, and half firkins, ſhall 

be forfeited, and alſo 51. 12 An. 2. 2. c. 9. c. 19. 

1 f 2 15. The maker within the bills, ſhall within four weeks, 

and elſewhere within fix weeks after entry, clear off the 

duties; on pain of double duty: And no maker, after 

ſuch cefault in payment, ſhall ſell or deliver out any ſoap, 

till he hath paid off his duty; on pain of double valve. 
9. . 11. 

Drawback for 16. By the 10 An. c. 19. Any perſon who ſhall uſe ſoap 

ſoap ufed in the in making of cloths, or other manufactures of ſheeps or 

woollen manu- ET 

* =" max lambs Wool only, or manufattures, whereof the gteateſt 

part of the value of the materials ſhall be wool ; or in fintth- 

ing the ſaid manufactures; or preparing the wool for the 

ſame; or in whitening of new linen in the piece, (or hi 

chief workman) 


Meafure of ſoap, 
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Exciſe, Sup.) 


conſumed therein, and that no allowance for the duty on 
ſuch ſoap hath been made: wheteupon the collector ſhall 
repay the duty on ſuch ſoap. J. 29. 

And the ſaid affidavit nerd not be ſtamped; and no fee 
ſhall be taken, except 4 d. for writing the affidavit, on pain 
of treble damages to the party grieved, with full coſts; to 
be recovered as the other penalties. . 30. 

And any perſon making falſe affidavit, ſhall ſorſeit treble 
value of the allowance; and for tlie ſecond offence (on 
conviction in the courts at Meſminſter) ſhall ſuffer as for 
wilful perjury. /. 31. And the like is enacted by the 12 
An. ſt. 2. \6:,9.:/-16,' 17, 18. in tegard to the additional 
duties by that act. | = 6h; 

7. Cocquets granted for ſhipping ſoap, to be landed in Soap carried 
any other part of the kingdom, ſball expreſs the quality, vue. 
quantity, and weight, the mark of the package, and by 
whom made and ſold, and where conſigned; and if ſhipped 
without ſuch cocquet, the ſame fhall be forfeited and 
ſeized, together with the package. 23 C. 2. c. 21. /. 2. Importation 483 | 

18. No ſoap ſhall be imported, otherwiſe than in fome exportation, 
package, containing at leaſt 224 pounds of neat foap, and: 
ſtowed openly, in the hold; on pain of being ſeized and for- 
feited, together with the paekage, and the maſter of the 
veſſel to-forfeit 50 l. 23 C. 2. c. 21. / 27. | | 

But on information brought againſt any ſuch maſter, he N 
may detain the wages of the mariners, till it be determined; - 
and if it ſhall appear, that the ſoap was put on boatd by 
any mariner without the maſter's knowledge; the mafter 
may apply the wages of ſuch mariner, in payment of tlie 
forfeiture, 26 C. 2. c. 32. .. 8. | LOND 

And the officers of exciſe (in like manner as the officers 
of. the.cuſtoms) may go on board any veſſel, and ſcarch 
for and ſcize all ſoap forſeited, together wich the package; 
and they may likewiſe ſeize ſuch as before entty and pav- 
ment of duties, ſhall be found unſhipping or unthipped. 
238. 1. e. 1. /. 28. 

doap that Eath paid tlie duty may be exported; ard the 
dutics ſhall be drawn back. 10 Hu. r. 19. J 22, 23, 24. 

Bat no drawback ſhall be allowed on the exportation of 
any foreign ſoap imported. 23 C. 2. c. 21. / 36. 

Ide officers of exciſe or cuſtoms may ſeize any ſuap 
with the package, that ſhall be ſound in any veel, cart, 
or other carriage; where they ſhall have good reaſon to 
believe that the ſame! was made in ſome private Workhoufe, 


* 


| > 
3 
1 
* 
ow, 


vi 


3 CS 


— Las Soo ito 
. 


: RE TROY wr 
I, F n 
„ „me ee eas a ets ate 


Exciſe. Sap 


or dlandeſtittely imported without payment or duty, or that 
the ſame has been exported and relarded after repayment bf 
the duty; and if the party in whoſe poſſeſſion the fame 
ſhall be found, fhall not at the hearing of the infot mation, 
make it appear that the duty hath been paid or ſecured, he 
ſhall forfeit 5 J. for every 100 pounds weight; and alſo 
the goods and packaye (hall be forfeited,” 23 C. 2. c. 21, 
I, 
4 Nad if any perſon ſhall knowingly harbour or conceal 
any ſoap unlawfully imported, or relanded after ſhipping 
for exportation upon debenture; be ſhall, whether be 
claims any property therein or not, forfeit 501. for every 
hundred weight, together with the goods and package. 
13 6. 8. 7c. ir. 1 32. 

And where any ſuch ſoap ſhall be ſeized as forfeited, and 
no perſon ſhall claim. the ſame in 20 days, if it is within 
the limits of the chief office of exciſe in London, the of- 
ficer who made the ſeizure may cauſe notice ſigned by the 
ſolicitor of exciſe, to be affixed at the Ræyal Exchange, of 
the time of proceeding to trial and condemnation of the 
fame by the commiſſioners of exciſe; and if it is out of 
the faid limits, then publick notice fhall be given by pro- 
clamation at the next market town, on the market day 
next after the ſaid 20 days, of the day and place where the 
Juſtices will proceed to trial and condemnation thereof. 
And the judgment thereon ſhall not be liable to any appeal, 
or 7 removed by certiorari, 23 C. 2. c. 21. 33, 


Power of the The exciſe laws ſhall be in force for managing theſe 


gaſiices, Ai ; and the penalties (except where it is herein other- 


wiſe directed) ſhall be recovered and mitigated as by the 
laws of exxiſe, or in the courts at fAmin/ter.; and diſtri- 
buted, half to the king, and half to him that ſhall fue, 
10 An. c. 19. /. 26. 11G, c. 30. /. 39. 24 C. 2. c. 40. 
＋ 33. | | 
20. And where any ſoap ſhall be ſeized for non-payment 
of duties, or non-entry, and it ſhall be difputed whether 
ſuch payment or entry were made or not, the proof ſhall 
lie on the claimer, and not vn the officer. 23 C. 2. c. 21, 
35 
Appeal. - _ And if the party is not ſatisfied with any judgment 
WA of the juſtices on the act of 23 GC. 2. c. 21. abovementioned, 
he may appeal to the next quarter ſeſſions (except in the 
cafe before mentioned, where no perſon ſhall claim the 
goods ſeized). /. 37. 

22. And on information on the ſaid act of the 23 C. 2. 
the mitigation ſhall not reduce the penalty to leſs than a fourth 
part, over and above the coſts to be allowed. /. 38. 

| 23. And 
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Exciſe. Sap 343 


23. And all ſoap, materials, and utenſils in the cuftody Utenfls liable, 


| ef the maker, or of any in truſt for him, ſhall be liable to 
the duties and penalties, as if the debtor or offender, were 
| the lawful owner. 10 An. c. 19. /- 20. 
J 
XI. Spirituous liquars. | 
So far as running of brandy and other ſpirituous liquors 
falleth in with the running of other uncuſtomed goods; 
b ſee the firſt part of this title, concerning the Cuſtoms in 
: general, „ 62 Ed 7 
/ 1. By the ſeveral acts an exciſe is laid on every gallon puty on i- | 
x of ſpirituous liquors imported (over and above the cuſtoms) portation. | 
| as follows; .v:z. LH | RP | 
ö Single brandy, ſpirits, ot aqua vitz, 45. 8d. Double Na 
£ brandy, ſpirits, or aqua vite, 8.s. 84. | , 
4 Which ſhall be raiſed as the duties on other exciſeable 
IC 


liquors, 12 C. 2. c. 23. 12 C. 2, c.24.. 4& 5 NM. c. z. 
tf | re. 8. 428. c. „ Coy 46.19 


e Arrack from the Britiſh colonies in the Eaft Indies, the 
of fame as for brandy and foreign ſpirits imported. 
Js. 


| And by the 32 G. 2. c. 10. there ſhall be paid an addi. 
J tioral duty of 12 d. in the pound, according to the value 
in the book of rates, on all foreign brandy and ſpirits im- 


4 ported (except rum, of the produce of the Britiſß ſugar 
5 plantations). /. 1. | 1 
And by the 33 C. 2. c., 9. over and above all other du- 
els ties, there ſhall be paid an additional exciſe duty of 15, for 
er- every gallon of ſingle brandy ſpirits, ot aqua vitæ, im- 
the ported; and of 25s. for every gallon of brandy ſpirits, cc 
oy aqua vitæ above proof, commonly, call.d. double brandy, 
ue. imported. / 8, 9. - Wa. | 
40, 2, To enable the gagers the better to aſcertain the proof;0ficers may tak a 
: of all foreign imported liquors liable to the duties of ex- ſamples on ſhip- 
ent ciſe; it hall be lawful for. the gagers or other officers of ex- e 1 
** ciſe, at any time before the gaging, to take a ſample. not 
hal Y- exceeding | half a pint, out of each caſk or other package 
21. 1 containing foreign ſpirituous liquors imported, without pay- 
5 ing any thing for the ſame, 22 G. 2. c. 29. 


; 3. And if any perſon ſhall land any French brandy, be- Landing 3 
ned, fore the duty be paid or. fecured, or without licence from duty paid, 


the the proper officer fo to do; he, and every perſon aiding 
the therein, or concealitig tlie ſame When landed, ſhall not 
2 | only forfeit the ſagac, but allo double value. 1 Au. It. 2. 
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? Excile. /Spirieuorus Higuors.) 
And if any officer of the cuſtoms or exciſe ſhall-contiive 
ctereat; be ſhall be incapable to hold any office in the re. 
venue, and forfeit 5ool. /. 2 
Exciſe officers 4. And the officers of exciſe may go on board any ſhip 
may go on board. Or veſſel, and ſearch in like manner as the officers of the 
cuſtoms may do, for any-exciſeable . liquors, and ſeize all 
ſuch as ſhall bs. forfeited, and ſuch as ſhall be unſhipged 
before entry and payment of the duties, together with the 
caſks and other package. 11 G. c. 30. J. 1. 
Warrant to 3. And if any officer of the exciſe have cauſe to ſuſpect, 
earch, that any foreign ſpirits ſhall be fraudulently concealed jn 
any, place, entred or not entred, if jt is within the bills of 
mortality, then on oath made before two commiſſioners, 
ik elſewhere, before one juſtice, where he ſuſpects them to 
be concealed, ſetting forth the ground of his ſuſpicion ; he 
or they may by ſpecial warrant authorize ſuch officer by 
1 day or night, but if in the night in prefence of a conſtable, 
| | to enter ſeſze, and carty away the fame as forfeited, to- 
1 gether with the caſks or Nelas; and if any perſon ſball 
obſtruct ſuch officer, he ſhall forfeit 100 I. 11 C. c. 30. 
. 
Who valy may F 6. And by a general clauſe in the 8 G. c. 18. All 
f ſeize, brandy, arrack, rum, ſpitits, and ſtrong waters, , 2»:t:/þ 
q odr foreign, and all foreign exciſeable liquors forfeited, to- 
3 gether with the caſks or other package, may be ſeized by 
any officer of rhe cuſtoms or exciſe, or perſons deputed by 
warrant from the lord treaſurer, or under treaſurer, or by 
| | ſpecial commiſſion under the great or privy ſeal, and no 
other perſon. /. 24. | 
Obgrudige we 7. And if any perſon ſhall obſtruẽt any officer of the 
= "gy : cuſtoms or exciſe, in ſeizing or ſecuring any of the fail 
liquors; or endeavour to reſcue them after ſerzure, or ſhall 
after ſeizure ſtave, or otherwiſe damage any caſk, or veile!; 
doe ſhall forfeit 401. 1 G. c. 18. J. 25. 
Nene te be. 8. But no perſon ſhall be intitled to any reward given 
given of ſeizure. On ſuch ſeizure, unleſs he give notice to the next officer of 
exciſe, or to the ſupervifor, in 48 hours; who'fha!l, on 
ſuch notice, take an account of the ſpecies and quantity; 
nor ſhalt fuch goods be afterwards removed without a ber- 
mit, from ſuch officer of exciſe, on pain of being reſeizco. 
ein eee i WY, 
| 9. If any brandy or ſpirits be imported in any veſſel of 
the burden of 40 tons ot under (except for the uſe of the 
ſeamen on board, not exceeding two gallons for each]; 
ſach veſſel with her tackle, and alſo the ſpirits, or the 
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Exciſe. Spirituciis liquors:) 


officer of the cuſtoms, and proſecuted in the courts at 
Weſtminſter, 8 G. c. 18. J. 1, 2. 

10. And where any veſlel of 50 tons or under, being in 
part or fully laden with brandy, ſhall be at anchor, or 
within two leagues from the ſhore, and not proceeding on 
her voyage, wind and weather permitting ;; the commander 
of any man of war or armed floop appointed for the guard 
of the coaſts, or the commander of any ſloop or veſſel in 
the ſervice of the cuſtoms, may compel the maſter to come 
into port; and the fame ſhall be liable in all caſes as ſhips 
hovering within the limits of any port. 6 GC. c. 21. / 31. 

And if the maſter, purſer, or other perſon having charge 
of the veſſel, ſhall ſuffer any brandy (or other uncuſtomed 
goods) to be put out of the ſhip into any hoy, lighter, 
boat, or bottom, to be laid on land; he ſhall, beſides the 
other penalties, ſuffer ſix months impriſonment. 6 G. 
4 2. , 32. 1 1 

And by the 9 C. 2. c. 35. Where am veſſel coming 
from foreign parts, and having on board:any ſoreign brandy 
or ſpirits, in caſæs under fix gallons (except only for the 
uſe of the ſeamen, not exceeding twa gallons each) fhall be 
found at anchor, or bavering within two leagues of the 
ſnore, or be within the limits of any port, and not pro- 
cecding on her voyage, wind and weather per mitting; all 
ſuch ſpirits, with the caſks and other package, or thz 
value thereof, mall be forfeited (whether. bulk ſhall have 
been broken or not); and the ſame may be ſeiaed, or the 
value thereof ſued far by the officers. /. 22. | 

11, No brandy ſhall he imported in any veſſel not con- 
taining 60 gallons at the leaſt; on pain of forfeiting tl.c 
ſame, or the value. 4 V. c. 5. .. 8. 

12. All rum or fpirits of the growth or manufacture a 
the Britiþ ſugar colonies (imported directly from thence) 
on entry made (within 30 days after report made by the 
maſter or purſer of the contents and Joading of the ſhip, 
31 C. 2. c. 36. / 5, 6.) and before payment of the duty, 

ay be landed and put into warehouſes,: provided at the 
charge of the proprietor or importer, and approved of by 
the commiſſioners; the proprietor or importer firſt giving 
bond for payment of the duty, if it be fold within fix 
months ; and if it be not fold in that time, then to pay the 
duty at the end of fix months, according to tbe gage takea 
at the time of landing and lodging in the warchouſe. 
nn 

And if any rum or ſpirits be landed, before entry at the 
euſtom houſe and with the collector of exciſe, and the 
duties ſecured, or without warrant for landing, or without 
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the preſence of an exciſe officer; the ſame ſhall be forfeited, Þ 
or the value thereof. /. 3. F 
And before it be landed and lodged in the warehouſe, x B 
| mark ſhall be ſet upon every caſk, mentioning the quan- 23 
3 tity, and the proprietor or importer ; and the warehouſe all ſ 
4 keeper and exciſe officer ſhall each keep a book, and enter . 
j the particulars carried in or out, and when, and for whoſe gallo 
4 uſe delivered; and every ſix months, or oftner, if requires, N 
5 tranſmit an account thereof in writing, and on oath, to 8 
os the commiffioners of exciſe, 'who ſhall in one month ex. cept i 
1 mine the ſame: and if any rum or ſpirits ſhall be delivered 1 
1 | contrary to this act, the warehouſe keeper or officer offend. reign 
[| ing ſhall be diſabled from holding any publick employment, M 
| . and forfeit 1001, 2 4. laid a 
A And the rum or ſpirits. may be delivered out of the Ware- Fo 
| houſe, on payment of the exciſe, and on producing tothe trafic 
warehouſe keeper, and the exciſe officer attending the wate- 2 
houſe, à certificate of ſuch payment; and the warehouſe or tilt 
keeper ſhall give a permit therewith, ſigned by the exciſe For 
* officer, to prevent the ſeizing thereof. /. 5. f ſale of 
| But no proprietor, importer, or buyer, ſhall receive out For 
. of the warehouſe leſs than one veſſel of 20 gallons, unleſs | in 
1 for the uſe of ſeamen in a voyage. /; 6. 1 
+ And the proprietor -or importer may fix a lock on the | Tor 
. warehouſe and keep the key; and the exciſe officer may | import 
| put on another, and keep the key; and the proprietor or ; Pos 
F importer may in preſence of the warehouſe keeper, or ex- | t 
4 ciſe officer, at all reaſonable times, view, and take out s I - except 
F aforeſaid. /. 7. | LEFT i 06 3; 
i And if any rum or ſpirits remain in the warehouſe above W 2 Far 
4 ſix months, without paying the duty, the commiſhoners d or an 
£ exciſe may ſell them by auction, and pay themſelves the , tioned, 
[ duty and charges, rendring the overplus to the proprietor | 14. 
Þ or importer. /. 9, that pu 
5 5 | 1192. g E ſioners 
5 Duty on home 13. For every gallon of ſpirits made of imported wine c retailed, 
| Fus. * cyder, ſhall be paid in the whole the ſum of Is. 34. malted 
1 For every gallon of ſtrong waters or aqua vitæ, made 0 of their 
5 any other materials, 7 d. 4. Sy ö ſame re 
1 If from foreign or from home materials mixed with fo- And 
N reign; then a further duty of 64. brandy « 
. If from brewers waſh or tilts, 5 d. 1. hath no! 
þ If from drink brewed of malted corn, 5 d. 2. And 
. If from other Bri: materials, or. any mixture ther? ciſed th 
I! with, 5 &. | 1 y * ſeꝛ ved, 
} For every galion of low wines or ſpirits of the CEE hip in t 
1 traction, made from foreign materials, 1s, 7 4. any city, 


From brewers wall or tilts, 15. 4 d. 
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Excite. (Spirituous liquors.) 


From drink of malt, 5 d. 

From any other Engliſb materials, 7 d. 

But low wines or ſpirits of the firſt extraction drawn 
from melaſſes only, ſhall be liable only to 1 5. a gallon ; and 
all ſpirits from low wines, or ſpirits of the firſt extraction, 
drawn from melaſſes only, ſhall be chargeable with 6 d. a 
gallon. 19 G. 2. c. 12. / 37. 

Note; All ſpirits drawn by any diſtiller from any mix- 
ture of ſpirits with any kind of waſh or other liquor (ex- 
cept common water) ſhall be deemed low wines, and charge- 
able with the duties impoſed on low wines drawn from fo- 
reign materials. 10 & 11 V. c. 4. / . 

Moreover, by the 33 G. 2. c. 9. an additional duty is 
laid as follows : 

For every gallon of low wines, or ſpirits of the firſt ex- 
tration, made from any ſort of drink or waſh, brewed or 
made from any ſort of malt or corn, or from brewers waſh 
or tilts, or any mixture with brewers waſh or tilts, 5 d. J. 2. 

For every gallon of ſtrong waters or aqua vitæ, made for 
fale of the materials aforeſaid, or any of them, 1s. 3d. / 3. 

For every gallon of low wines or ſpirits of the firſt ex- 
traction, made from any foreign or imported materials, or 
any mixture therewith, 1s. 3d. J. 4. 

For every gallon of ſpirits, made from any foreign or 
imported materials, or any mixture therewith, 8 d. /. 5. 

For every gallon of low wines or ſpirits of the firſt ex- 
traction, made from cyder or any kind of Britiſb materials, 
except thoſe before mentioned, or any mixture therewith, 
6d, J. J 6. | 

For every gallon of ſpirits, made for ſale, from cyder 
or any kind of Britiſh materials, except thoſe before men- 
tioned, Is. 1 d. 4. / 7. 

14. Any perſon who ſhall ſet up any work or office for cone 
that purpoſe, and thereof ſhall give notice to the commiſ- 
ſioners of exciſe in ten days, may diſtill for ſale, or to be 
retailed, any low wines or ſpirits from drink brewed from 
malted corn or cyder, and rectify and refine any ſuch ſpirits 
of their own making only, paying duties and ſubject to the 
ſame regulations as other diſtillers. 8 & 9g V. c. 19. / 13. 

And by the 12 An. ft. 2. c. 3. Any perſon may diſtill 
brandy or ſpirits made from Britz/h malt or cyder, alto be 
hath not ſerved ſeven years apprenticeſhip, - /. 9. 

And by the 9 G. 2. c. 23. Any perſon who hath exer- 
ciſed the. buſineſs of diſtillation for ſeven years, or hath 
ſe ved, or on Mar. 25. 17 36. was ſerving an apprentice- 
ſhip in the ſame, may follow any other trade or buſineſs in 
any city, town, or place. / 21. 
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Exciſe. 5 Þirituoks liquors.) 


And by the 33 G. 2. c. 9. Every perſon making or 
keeping any waſh, cyder, or other materials fit for diſtilla- 
tion, and having in his poſſeſſion any ſtill or ſtills, con- 
taining ſeparately or together ten gallons or upwards; 
proof being made thereof by one witneſs before one com- 
miſſioner or juſtice, ſhall be deemed a common diſtiller for 
ſale, and liable to the ſurvey and duties. /. 21. 

15. No common diſtiller or maker of low wines, ſpirits, 
or ſtrong waters, for ſale or exportation, ſhall ſet up any 
tun, caſk, waſhbatch, copper, ſtill, or other veſſel, for 
making or keeping any worts, waſh, low wines, ſpirits, or 
ſtrong waters, nor alter or enlarge the ſame, nor have an 
of them private or concealed, or any private warehouſe, 
ſtorehouſe, cellar, or other place for making or keeping 
any the ſaid liquors, without fir giving notice at the next 
office of exciſe; on pain of 20/7. and he in whoſe occupa- 
tion any of the ſame {hall be, ſhall forfeit 50 l. 8 C9. 
e. 19. J 10 

And every perſon making or keeping any waſh, cyder or 
other materials fit for diſtillation, and having in his poſſeſſion 
any ſtill or ſtills containing 20 gallons or upwards; ſhall be 
deemed a common diſtiller for ſale. /. 11. 

And if any officer of exciſe ſnall have cauſe to ſuſpect 
any ſuch private till, back, or other veſſel, ſpirits, low 
wines, waſh or other materials prepared for diſtillation, to 
be ſet up or kept in any place, and ſhall make affidavit be- 
fore a juſtice of the peace, and therein declare the grounds 


of his ſuſpicion; he may, in the day time, and in preſence 


of a conſtable, by warrant from ſuch juſtice to be directed 
to ſuch officer, break open the door or any part of ſuch 
ſuſpected houſe or place, and enter, and ſeize the ſame, and 
detain them there; and if they {hall not in 20 days be 
claimed by the owner, they ſhall be forfeited, and fold at 
the next general day of ſale; and if they be claimed in 20 
days, the perſon claiming ſhall forfeit for every warehoule 
or other place, in which any ſuch til], back, or other veſ- 
ſel ſhall be found, and alſo for every ſuch ſtill, back, and 
other veſſel found therein, 200 l. 10 11 V. c. 4. / 7. 
And by the 10 C 11 VL. c. 21. he ſhall incur this for- 
feiture, whether he ſhall make any ſuch claim or not. 
Ag. 

f But if on breaking open any ſuch door or houſe, ne 
ſuch private back, ſtill, or other veſſel, ſpirits, low wincs, 
waſh, or other materials for diſtillation, ſhall be found, the 
officer ſhall make good the houſe or place ſo broken up, 0! 
make ſatisfaction to the owner to be adjudged by the two 
next juſtices (1 ); or the party injured may bring his 
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Exciſe. /Sprirituous liguors,) 


action for the damages; and the ſame ſhall be paid by the 
commiſſioners out of the revenue of exciſe; and if any 


perſon ſhall obſtruct ſuch officer, he ſhall forfeit 200 ]. 
10 C11 VV. c. 4. /. 8. 


16. Every diftiller ſhall ten days beſore he diſtills or Veſſels to be 
makes any ſpirituous liquors, make entry at the next office marked. 


of exciſe, of every {till and other veſſel which he ſhall make 
uſe of for brewing, diſtilling, working, making, laying, 
or keeping any worts, waſh, low wines, ſpirits, or ſtrong 
waters; and alſo of the veſlels uſed for brewing or keeping 
of the after runnings or feints from the ſecond extraction 
(which laſt mentioned veſlels ſhall not at any one time ex- 
ceed two in number), and alſo of all ſuch new utenfils as 
they ſhall make uſe of for the purpoſes aforeſaid, on pain 
of 50 l. for every ſuch ſtill or other veſſel, uſed and not en- 
tred : And the diſtiller ſhall ſhew to the officer every ſtill 
or other veſſel entred, and the officer ſhall mark the ſame 
with a particular and durable mark; and every veſſel uſed 
by ſuch diſtiller without being ſo ſhewn or marked, ſhall 
be deemed a veſlel or utenſil of which no entry has been 
made ; and if any perſon ſhall rub out or deface ſuch mark, 
he ſhall forfeit 201, 24 G. 2. c. 40. /. 22. 


17. No diſtiller ſhall have any private pipe or ſtop cock, Private cocts 
or other conveyance, by which any waſh or other liquors * pipes. 


fit for diſtillation may be conveyed from one back or vellcl 
to another, or from any ſuch back or veſlel to his ſtil], or 
into any other place, nor ſhall have any hole in any back 
or waſhbatch, by which any waſh or other liquor fit for 
diſtillation may be conveyed into or out of the ſame; on 
pain of 100 l. 10& 11 V. c. 4. / 3. 

And the exciſe officer in the day time, and in preſence of 
a conſtable, on requeſt made and cauſe declared, may break 
up the ground in any diſtilling houſe, or the ground near 
adjoining, or any wall, partition, or other place, to ſearch; 
and on finding ſuch pipe or other conveyance, may break 
up the ground, houſe, wall, partition, or other place, thro' 
or into which any ſuch pipe or other conveyance ſhall lead, 
and may break up or cut any ſuch pipe or other convey- 
ance, and may turn any cock to try whether ſuch pipe 
may convey any waſh or other liquor, /. 4. 

And it no ſuch pipe or private conveyance be found, the 
officer ſhall make good: the ground, wall, houſe, or other 
place, or make reaſonable ſatisfaction to the owner, to be ad- 
judged by the two next juſtices (1 DO.); or the party injured 
may bring his action for damages ; the ſame to be paid by the 
commithoners out of the revenue of exciſe. And if any per- 
ion obſtruct ſuch officer, he ſhall forfeit 100 l. J. 5. 
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But any diſtiller may uſe any pipe, ſtop cock, or other 
conveyance above ground, in open view, from one end to 
the other, for letting his waſh out of the coolers into his 
backs or waſhbatches, and for conveying the waſh or worts, 
out of the back or waſhbatch into the ſtill. /. 6. 


Notice of taking 18. The diſtiller, within the bills, ſhall 24 hours at 
in materials. leaſt, and elſewhere 48 hours, before he receive any quan- 


tity of wine, cyder, ſugar, water, or any kind of fer- 
mented waſh, into his cuſtody, give notice to the officer 
of exciſe, of the quantity and ſpecies, and when he in- 
tends to receive the ſame ; on pain of 50 l. 24G, 2. c. 40. 
24. 

f And by the yearly malt acts, every diſtiller who ſhall re- 
ceive any quantity of cyder or perry into his cuſtody, ſhall 
give notice in writing to the officer under whoſe ſurvey he 
ſhall reſide, 48 hours before he ſhall begin to put any of 
the ſame into the ſtill, to be drawn into low wines or ſpi- 
rits; and if he ſhall not give ſuch notice, or ſhall diſpoſe 
of any quantity thereof 8 than by diſtillation, he 
ſhall forfeit 5 IJ. 1 G. 3. c. 3. / 8. 


Notice of begin- 19. No diſtiller ſhall degin to charge his ſtill, with waſh, 


ning to we:k, 


ſpirits, or other materials, without giving ſix hours notice 
to the officer of the diviſion, unleſs at ſuch times as are 
herein after mentioned, that is to ſay, from Sep. 29, to 
Mar. 25, yearly, between the hours of five in the morn- 
ing and eight in the evening; and from Mar. 25, to Sep. 
20, yearly, between three in the morning and nine in the 
evening: And if he ſhall not begin to charge his ſtil] at 
the time mentioned in ſuch notice, or within one hour 
after, the notice ſhall be void; and he ſhall be obliged togive 
another like notice before he begins : And if he ſhall begin to 
charge his {till (except within the reſpective times aforeſaid) 
without having given ſuch notice; he ſhall forfeit 100 l. 

. 
Wee -rap-rtion 20. If any diftiller, in preparing his griſt for waſh, in 
1 — w be order for diſtillation, ſhall uſe more wheat, than in the 
8 8 proportion of one quarter of wheat to two quarters of 
any other grain; he ſhall forfeit 50 l. 33 G. 2. c. 9. 

3 

> ng 21, Whereas many evils have ariſen. to the publick, by 
pound iplrus. COmpounding or rectifying of ſpirits, by perſons practiſing 
the buſineſs of making, extracting or diſtilling ſpirits from 
corn ; it is enacted, that if any perſon praiſing the ſaid 
buiineſs of making, extracting, or diſtilling low wines or 
ſpiriis from corn or grain, or any mixture therewith, or 
having any intereſt,” ſhare or property in ſuch buſineſs, 
ſh.ll by himſelf or any perſon in truſt for him or for T 
benefit, 
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benefit, rectify, compound, or make, any fort of ſpirits 
into the liquor commonly called gin, or into brandy, or 
any other compound ſpirituous liquor; he ſhall forfeit 100 l. 
and his heirs, executors, adminiſtrators, or afligns, ſha!) be 
diſabled to ſue for any debt upon the account thereof. 33 
„ 9. . 25. 

22. The exciſe officers by day or by night (but if in the Officer to enter 
night, in preſence of a conſtable) may enter into all houſes *"* e 
and places made uſe of by diſtillers or dealers in the ſaid 
liquors, and by taſting, gaging, or otherwiſe, may take an 
account of the quantity and quality; and if ſuch perſon 
ſhall obſtruct the officer, he ſhall forfeit 50 l. 6G. c. 21. 

— IS; 
4 23. And the officer may take a ſample of the low wines Officer may take 
or ſpirits, and of the feints and ſpent waſh, paying for ſuch a e in the 
ſpirits or low wines after the rate of 105, a gallon, and for 5 
the feints and ſpent waſh 15. a gallon; and if any diſtiller, 
his workman or ſervant, ſhall refuſe to permit him to take 
ſuch ſamples, or ſhall obſtruct him in taking thereof, he 
ſhall forfeit 501, 24 G. 2. c. 40. f. 23. 

24. If the diſtiller or maker ſhall conceal any the ſaid 8 rem 
liquors from ſight of the gager, he ſhall forfeit 5 5. a gallon. . 
3 86. 

25. The officer may keep an account of the ſeveral forts Officer to charge 

of waſh which ſhall be found by him in the hands of a di- N 
ſtiller, and upon any decreaſe of ſuch waſh brewed or made — 2 
from malted corn or corn unmalted, may charge ſuch di- 
{tiller with ſo much low wines or ſpirits of the firſt ex- 
traction as one fourth part of the ſame waſh fo decreaſed 
ſhall amount unto; and alſo with ſo much proof ſpirits 
or ſpirits of the ſecond extraction, as three fifth parts of 
the faid low wines fo charged ſhall amount unto: and alſo 
upon any decreaſe of waſh made from cyder or perry, may 
charge ſuch diſtiller upon whom ſuch decreaſe ſhall be found, 
with ſo much low wines or ſpirits ef the firſt extraction, 
as one fifth part of the ſame waſh fo decreaſed ſhall amount 
unto; and likewiſe with ſo much proof ſpirits, or ſpirits 
of the ſecond ex traction, as one half part of the ſame low 
wines or ſpirits of the ſecond extraction ſhall amount unto. 
4 . . 12. 8. 

26. No diſtiller ſhall deliver or carry out any low wines, Carrying ont «£ 
ſpirits, or aqua vitæ, to any of their cuſtomers, in caſk, or 
by the gallon, without notice thereof firſt given to the of- 
hcer of exciſe, unleſs from Sep. 29, to Mar. 25, yearly, be- 
tween fve in the morning and eight in the evening, and 
from Mar. 25, to Sep. 29, yearly, between three in the 
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morning and r in the evening; on pain of 10l. 7 & 
8 * 6. 30. 

W . till of late the importers or proprietors of 
3 ſpirituous liquors, or their factors or agents, were 
permitted to take ſamples and land the ſame without duty 
paid, whereby they were enabled and did fog the moſt part 
ſell fach foreign ſpirituous liquors whilſt on ſhipboard ; 
and whereas for ſome time laſt paſt, ſuch permiſſion hath 
been refuſed, which hath proved a great inconvenience to 
the ſaid trade; it is enacted, that it ſhall be lawful for the 
importers or preprietors of ſuch foreign ſpirituous liquors, 
their factors or agents, to take, in the preſence of a gager 
or other exciſe officer, a ſample or ſamples, not exceeding 
half a pint in the whole, out of every caſk or other pack- 
age, whilſt the ſame ſhall be on ſhipboard, and before land- 
_ without paying any duty for the ſame. 32 G. 2. c. 29, 
. | 

28. Every perſon who ſhall retail leſs than two gallons, 
ſhall ten days before make entry in writing of all ware- 
houſes, ſhops, cellars, or other places by wm intended to 
be uſed, at the next exciſe office; and of all ſpirituous li- 
quors therein; on pain of 20/, for every place, and 40s, 
for every gallon not entred, and alſo the liquors and caſks, 
7. 

29. And no ſpirituous liquors ſhall be brought into any 
ſuch warehouſe or other place, without firſt giving notice 
to the officer of exciſe; and leaving with him an authentic 
certificate, that all the duties are paid, or that they have 
been condemned as forfeited, and expreſſing the quantity 
and quality, the name of the feiler, and where the duties 
were paid, or the liquors condemned; on pain of 20/7. and 
the liquors and caſks. 9 G. 2. c. 23. ; 

Porrn't on bring- 30. No foreign brandy or ſpirits, altho' under one gallon, 
ing r. ſhall be received into the cuſtody of any retailer, without 
| 2 permit ſignifying that the duties were paid, or that it had 
been condemned; on pain of forteiting the ſame, and the 

veſſel. 8 G c. 18. . 23. 
Britiſh to bele-pt 31. All dealers in foreign brandy or ſpirits, who ſhall re- 
leparate from fo- ceive into their cuſtody Britiſh ſpirits, ſhall keep the ſame 
8 ſeparate cellars or other places, from their foreign brandy 
or ſpirits; on pain of 105. for every gallon of Britiſb ſpirits 
out id in the ſame place with the foreign ſpirits, together 
ith the caſks in 2 the ſaid Brit iſb ſpirits ſhall be found. 

8 G. & 38,75 4 

32. It ſhall be n for the officers of exciſe, to take 
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liquors, in any ſhop, warehouſe, or other place, belonging 
to any dealer in the ſame ; paying for ſuch ſample (if de- 
manded) according to the market price liquor of the like 
quality ſhall be ſold for at the time of ſuch ſample taken, 
32 G. 2. c. 29. |. 2. 

33. No retailer ſhall make any increaſe of the liquors, Retailer increa- 
after they have been taken account of by the officer, by ſing the liquors, 
any private addition thereto of water or other liquor; on 
pain of 40s. a gallon, and the liquors ſo mixed ſhall be 
ſeized and forfeited. 9 G. 2. c. 23. /. 8. 

And if the officer of exciſe {hall find any increaſe of Fi- 
reion ſpirits, over and above the quantity which he found 
at any dealers on the laſt ſurvey, ſuch increaſe ſhall be 
deemed to be made by foreign ſpirits for which no duty 
was paid; and ſo much as ſhall be found increaſed, ſhall 
together with the cafk be forfeited, unleſs the owner make 
it appear, that the increale was made by mixing therewith 
in the preſence of the officer of the diviſion, ſome of his 
ſtock of Britifh ſpirits whereof the officer had taken an ac- 
count, or by foreign ſpirits brought with a permit, or that 
it had been condemned and brought in on due notice given 
to the officer. 8 C. c. 18. / 12. 

34. The officers at all times by day and night (but if in retailer con- 
the night, in preſence of a conſtable, oath being firſt made cealing. 
before a juſtice dwelling near of a probable cauſe of ſu- 


ſpecting a concealment) may enter into all ſuch warehouſes, a © 


ſhops, or other places, and by taſting, gaging, or other- 
wiſe, take an account of the quantity and quality ; and if 
any ſuch retailer ſhall hinder the officer, he ſhall fortcit 
$059 E. 2. 0 . 

35. And no ſuch liquors ſhall be ſold, but in ſuch ware- None to be ſold 
houſe, ſhop, cellar, or other place, fo entred; on pain of but in entred 
405. a gallon. 6 G. c. 21. J. 15. 858 

And by the 11 G. c. 30. No arrack, whether Britiſb or 
foreign, ſhall be offered to ſale, either by Wholeſale or re- 
tail, but in an entred place; on pain of forfeiting the ſame, 
with the caſks or other veſſels, beſides the faid penalty of 
40s. a gallon, /. 3. 

3b. Every perſon who ſhall have in his cuſtody above 63 Who thall be 
gallons, ſhall be deemed a ſeller and dealer in ſuch liquors, deemed a ſeiler 
6 6. c. 21. /. 18. and dealer. 

37. No perſon ſhall retail any diſtilled ſpirituous liquors Licence for te- 
or {trong waters, mixed or unmixed, without a licence tailing. 
taken out ten days before, for which he ſhall pay 4os. 
yearly ; if within the bills, from two commiſlioners of ex- 
ciſe; elſewhere, from the collectors and ſuperviſors within 

their 
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their reſpective diſtricts. 16 G. 2. c. 8. , 8. 24 C. 2. | the pert 
c. 40. f. 9. naked | 
And every perſon who ſhall retail ſpirituous liquors mixed be bloo 
or unmixed, to be drank in any quantity whatſoever, in And 
any place to him belonging; or ſhall retail or fend the fame then, c 
abroad in leſs quantity than two gallons, ſhall be deemed a found i 
retailer. 17 G. 2. c. 17. ſ. 20. with, 
Who only ſhall 38. And no ſuch licence ſhall be granted, except to ſuch by war. 

have licences, perſons only who keep taverns, victualling houſes, inns, ſeized, 
coftee-houſes, or alchouſes; and all other licences ſpal be or parit 
void; and if any licenſed perſon ſhall exerciſe the trade of time in 
a diſtiller, grocer, or chandler, or keep a. brar ſhon for break o 
ſale of ſpirituous liquors, the licence ſhall bes . 2, perſon | 
„. or juſti 
And no licence ſhall be granted within the U mits of the ſequent 

head office of exciſe in London, but to ſuch as occupy tene- law to 
ments of 10. a year, and pay pariſh rates for the ſame; offende 
or in places where the occupiers of houſes are not rated to bour nc 
the church and poor, then to ſuch perſons as pay rent of think fi 
12 J. a year, and not otherwiſe; nor to perſons in any a third 
other part of the kingdom, but ſuch as pay to the church may tra 
and poor : And no licence ſhall be of any avail longer than 24 G. 2 

he ſhall be ſo qualified. 24 G. 2. c. 40. . 12. 26 C. 2. | And 

e. 13. /- 9; | cite, 
To be firſt licen= 39. And ſuch perſc us alſo {hall firſt be licenſed to ſell ale | Midc 
fed to ſel! ale. or ſpirituous liquors, by two or more juſtices of the peace. | on the c 
156.2. 48. / 11. rifſh of — 

| And the juſtices of the peace, and other officers, ſhall without 
| have the ſame juriſdiction over ſuch retailers of ſpirituous or third 
liquors, as they have over alehouſekeepers. 12 & 13 N, And 
bl cnn. [3J$.: -2 C2 e. 28. . 10. | offence 
iz To be licenſed 40. And no licence ſhall impower any perſon to ſell Ae retailing 
it enly where they rituous liquors in any place, except in the houſe or places of the x 
7% ewell, thereto belonging, wherein they ſhall inhabit at the time ot ſearch t 
if granting the licence, 17 G. 2. c. 17. / 22. be ſwort 
1 Penalty of ſelling 41. Perſons retailing without licence (hall forfeit 10/7. the perf 
1 without licence. and on nonpayment when demanded, one juſtice on oat} open thy 
4 | of ſuch neglect ſhall commit the offender to the houſe z diſtilled 
F correction, to be kept to hard labour for two months, tain the 
. till paid. 16G. 2. c. 8. / 9. and if t 
$ And the ſaid penalty ſhall in no caſe be mitigated below with ſta 
3 the ſum of 51. 24 C. 2. c. 40. ſ 11. 26 C. 2. c. 13. reſtored. 
| . 4377 
. And the juſtices may, if they think proper, inſtead of ſpirituoy 
1 levying the penalty commit the offender to the houſe of any whe 
'F corretion, to be kept to hard labour for two months; and Dt in an 
| | F ſale, on 
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the perſon ſo committed ſhall before his diſcharge, be ſtript 
naked from the middle upwards, and whipt until his body 
be bloody. 17 G. 2. c. 17. J 18. 
And alſo all the diſtilled ſpirituous liquors that ſhall be 
then, or at any time within ſix months after conviction, 
found in his cuſtody, houſe, or other place occupied there- 
with, whether it be in his own occupation or not, ſhall 
by warrant of the ſaid commiſſioners, or of one juſtice, be 
ſeized, and ſtaved, or otherwiſe deſtroyed : And any peace 
or pariſh officer, authorized by ſuch warrant, may at any 
time in ſix months after conviction enter ſuch places, and 
break open doors, if not opened on demand. And if any 
perſon ſhall offend again in like manner, the commiſſioners 
or juſtices before whom he ſhall be convicted of ſuch ſub- 
ſequent offence, may inflict the penalties by any former 
law to be inflicted for ſuch offence, and alſo commit the 
offender to the houſe of correction, to be kept to hard la- 
bour not exceeding three months, and alſo (if they ſhall 
| think fit) order him to be whipt. And being convicted of 

a third offence, it ſhall be deemed felony, and the ſeſſions 
| may tranſport him for any time not exceeding feven years. 


. 40. 34 
| And the conviction ſhall be in this form, or to the like 
| effect, vix. 
>. | Middleſex. A. B. is convicted on his own confeſſion (or 
K en the cathof A. W.) of having ſad ſtrong waters in the pa- 
riſh of in this county, on the day 6 . 
! without being duly licenſed thereto: This is the firſl, ſecond, 
5 or third convietion, Given under my hand and ſeal, &c. 
4 And the commiſhoners, or one juſtice, on oath of any 
: offence againſt this act, or any other act for regulating the 
i retailing of ſpirituous liquors, may grant a warrant to any 
82 of the peace officers, or other pariſh officers, to enter and 
of | ſearch the houſes and other places, where the offence ſhall 
be ſworn to have been committed, or in the occupation of 
vl the perſoas ſworn to be guilty thereof, and they may break 
th open the doors if not opened on demand, and ſeize all ſuch 
of diſtilled ſpirituous liquors as they ſhall there find, and de- 
or * tain the ſame, till the offence ſhall be heard and determined; 
and if the offender be convicted, the liquors ſhall be forth- 
_ with ſtaved; and if he be not convicted, the fame ſhall be 
3. reſtored. 24 E. 2. c. 40. /. 14. 

42. No perſon ſhall hawk, fell, or expoſe to fale any 1,unirg in the 
of ſpirituous liquors about the ſtreets, highways, or fields, in ttcers, 
of any wheel-barrow or baſket, or on the water in any boat, 

* br in any other manner; or ſhall ſell or expoſe the ſame to 
tle ſale, on any bulk, {tall or ſhed, or any other place other 


than 
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than as above is allowed; on pain of 101. And one juf. 
* tice, on his own view, or confeſſion, or proof of one wit- 
®B neſs, may convict him; whereupon he ſhall immediately 
| pay the 10 J. to the churchwardens and overſeers : and on 
refuſal or neglect, the juſtice ſhall commit him to the houſe 
of correction to be kept to hard labour for two months to 
be reckoned from the day of commitment ; and he ſhall not 
be diſcharged till he pay the ſum, or till the two months 
be expired. If there is no informer, it ſhall be wholly to 
4 | the uſe of the poor; otherwiſe halt to the informer, and 
1 half to the poor. 9 G. 2. c. 23. , 13. 
N And moreover, he ſhall before his diſcharge from the 
: 
: 


houſe of correction, be ſtripped naked from the middle up. 
| wards, and whipt until his body be bloody. 10 G. 2. c. 17. 
1 FS: 3 | | 

. And any one juſtice, on information on oath againſt 
ſuch perſon, may (without any previous ſummons) iſſue 
his warrant for apprehending and bringing him before ſome 
juſtice where the offence was committed, 11 C. 2. 4. 26. 

4 

7 And any perſon may ſeize and detain him, until he may 
give notice to the conſtable, churchwarden, overſeer, or 
other peace or pariſh officer; who ſhall carry the perſon {0 
ſeized and detained, before a juſtice of the peace, who ſhall 
proceed thereon as in caſe where he is brought by the con- 
— a. 20. 5. 

M. 13 G. 2. K. and Crofts, A woman was convicted 
for ſelling gin, and it appearing that ſhe was a feme covert, 
it was objeQed that ſhe could not be convicted, for as ſhe 
could make no contract, it muſt be taken to be her huſ- 
band's ſale; or if ſhe could be convicted, the huſband 
ought to have been joined for conformity, It was an- 
ſwered, that where the crime is of ſuch a nature, as can 
be committed by her alone, ſhe may be proſecuted without 
her huſband ; which being a proceeding grounded merely 
on the breach of the law, he ſhall not be included, unless 
privy : In this caſe there may be impriſonment and whip- 
ping. And by the court, We think the conviction 1 
right; for this is not like the caſes that ſound only in da- 
mages. The wife may be convicted for recuſancy. And 
though ſhe cannot have the benefit of the contract, yet ſhe 
as well as a fervant may do the act of vending. Beſides, 
there would be a plain way to evade the act, if femes co- 
vert could not be convicted. Str. 1121. 

43. If any lefs quantity than two gallons ſhall be fol 
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|| liable, any houſe, outhouſle, {table, barn, ſhed, or or other place, 
5 


* _— o 
ö 3 pals 
- 


( 


part of 
the occ 
thereto, 
without 
44. 
or app! 
deemed 
45. 
wor km 
ployed 
ſo muc 
ſhall ar 
like caſ 
for any 
and for 


ſuch fer 
c. 23. 
46. 
apothec: 
7 
47. 1 


rituous 
rection, 
poor; a 
uſe, len 
liquors 
away in 
except 
gular pt 
ſome re: 
to the 
ſue in t] 
{hall off 
icted; 
And 
liquors « 
ſuch pri 
power b 
ſuch liq 
be uſed 
J. 18. 
And 
any ſuc] 
mentior 
Or his ſe 
tore any 


ſuch off 


Exciſe. Spirituous liquors.) 557 


part of or belonging to any houſe or farm; in ſuch caſe, 
the occupier or occupiers (if more than one) conſenting 
thereto, ſhall be deemed retailers, and forfeit as ſelling 
; without licence, 11 C. 2. c. 26. |. 1. 
44. Perſons giving away ſpirituous liquors, to ſervants Perſons giving 
or apprentices fetching goods from their ſhops, ſhall be joey — 


| deemed retailers. 9 G. 2. c. 23. /. 16. 

: 45. If any maſter or other perfon ſhall agree to pay any Paying wages 
workman, ſervant, or labourer, or other perſon em- |} 'Pritzous 
ployed by him or for him, fo much money for wages, and OD 

ſo much ſpirituous liquors, as together with the money 
ſhall amount to the value of the wages uſually paid in 

; like caſes ; or ſhall ſet off or deduct any part of the wages, 
for any ſpirituous liquors ; he ſhall be deemed a retailer, 

1 and forfeit 20 J. over and above the other penalties, and 

- ſuch ſervant ſhall be intitled to his whole wages. 9 G. 2. 

X . : . 

| 46. But nothing herein ſhall extend to phyſicians or Apothecaries ſel- 

apothecaries ſelling the ſame as medicines. 9 G. 2. c. 23. ling ſpirituous 

, Eu enen. liquors. 

4 47. No licence ſhall be granted for retailing of any ſpi- Selling in gaots 

4 rituous liquors, within any gaol, priſon, houſe of cor- r workchouſes. 

1 rection, workhouſe, or houſe of entertainment for pariſh 

- poor; and if any keeper of ſuch priſon ar houſe ſhall ſell, 
uſe, lend, or give away, or knowingly ſuffer any ſpirituous 

4 * liquors or ſtrong waters to be fold, uſed, lent, or given 

, away in any ſuch gaols or houſes, or brought into the ſame, 

5 except ſuch as ſhall be preſcribed by the direction of a re- 

2 gular phy ſician, ſurgeon, or apothecary, from the ſhop of 

* ſome regular apothecary, he ſhall forfeit 1001, half 

0 to the king, and half (with full coſts) to him who ſhall 

1 fue in the courts at Meſtminſter. And if any ſuch perſon 

bs ſhall offend again in like manner, and be a ſecond time con- 

ty icted; he ſhall forfeit his office. 24 G. 2. c. 40. /. 17. 

if And any juſtice, on information on oath that ſpirituous 

1 liquors or ſtrong waters are kept and diſpoſed of in any 

x ſuch priſon or other place, may enter and ſearch, or im- 

* power by warrant any conſtable to ſearch for and ſeize all 

nd ſuch liquors as ſhall be found (except ſuch as are directed to 

* 5 _ medicinally) and to ſtave and deſtroy the ſame, 

L 18. 

1 And if any perſon ſhall bring, or endeavour to bring 
any ſuch liquors (except in the way of medicine as before 

100 mentioned) into any ſuch gaol or other place, the gaoler 


1 or his ſervants may apprehend and carry ſuch offender be- 
tore any juſtice of the peace, who ſhall hear and determine 
ſuch offence in a ſummary way; and if by the oath of one 

witnels, 
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witneſs, or otherwiſe, ſuch perſon ſhall be convicted, hg 
ſhall be committed to priſon or to the houſe of correction, 
not exceeding three months, unleſs he ſhall immediate] 
pay down ſuch fine not exceeding 20 J. and not leſs than 
107. as the juſtice ſhall impoſe, to be paid half to the in- 
former, and half to the poor of ſuch priſon or wor khouſe, 
J. 19. 
And the gaoler, keeper, maſter, or other officer, ſhall 
procure a copy of the three preceding clauſes, to be printed 
or fairly written, and hung up in one of the moſt publick 
places of his gaol, houſe of correction, or workhouſe afore- 
faid, and renew the ſame from time to time, ſo that it be 
always kept fair and legible; on pain of 40s. by warrant 
of one juſtice, on oath of one witneſs. And any juſtice 
may enter and demand a fight of it, and if it ſhall not be 
ſhewn to him hung up in ſome-publick place fair and le- 
gible ; he ſhall immediately convict ſuch perſon, and ſo 
from time to time as often as he ſhall think fit : half to be 
to the informer, and half (or the whole if there be no in- 
: former) to the poor of ſuch gaol or other place. /. 20. 
ee 48. No perſon ſhall recover any debt on account of 
Kqvors, ſpirituous liquors, unleſs it ſhall bona fide have been con- 
tracted at one time to the amount of 20s, or upwards; 
nor ſhall any particular article in any account be allowed, 
where the liquors delivered at one time, ſhall not amount 
to the full value of 205, and where no part of the liquors 
ſo ſold ſhall be agreed to be returned; and if any retailer, 
with or without a licence, ſhall take any pawn by way of 
ſecurity for payment of any money for ſuch liquors, he hall 
forfeit 40s, by warrant of one juſtice, half to the poor, 
and half to the informer; and the owner ſhall have fuch 
remedy for recovering ſuch pawn, as-if it had never been 
pledged. 24 G. 2. c. 40. /. 16. 

Dikiller deliver- 49. If any diſtiller or other perſon ſhall knowing]y fel! 

ing to unlicenſed or deliver any diſtilled fpirituous liquors, that the ſame may 

— be unlawfully retailed, or to any unlicenſed retailer; he 
ſhall forfeit 10/7. and treble value of the liquors, halt to 
the king, and half to him that ſhall ſue in the courts at 
WWeftminjler. And if any perſon guilty of retailing ſuch 
liquors, ſhall diſcover the diſtiller or perſon who knowingly 
ſupplied him therewith, and proſecute him to conviction, 
he ſhall be intitled to his ſhare of the penalty, and indem- 
nified againſt all penalties incurred by him before that time, 
for ſelling ſpirituous liquors without LICENCE, 24 0. 2. . 
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50. If any perſons to the number of five or more, a 
in a tumultuous and riotous manner aſſemble to reſcue any aflaulting 1 
offenders againſt any act relating to ſpirituous liquors, or formers, 
for licenſing the retailers thereof, or to aſſault any perſon 
who ſhall have given or tis about to give any information 
againſt, or ſhall have diſcovered or given evidence againſt, 
or ſhall ſeize or bring to juſtice any offender ; he, his aiders 
and abettors, ſhall be guilty of felony, and tranſported for 
ſeven years, 24 G. 4. 4. 40. . 32. 

51. Where any ſuch liquors ſhall be ſold in any ſuch Permit fer remo- 
| entred place, the officer ſhall on requeſt of the ſeller (with- val after fale, 
out fee) give the buyer a certificate ſigned by him, expreſ- 
| ſing the quantity, the name of the buyer and ſeller, and 


that the duty hath been paid, or that it hath been con- 
: | demned as forfeited. 6 G. c. 21. /. 16. 

And no ſuch liquor, exceeding one gallon, ſhall be car- 
ried without ſuch certificate or permit ; on pain of for- 
f feiting the ſame with the caſks and veſſels. /. 17. 


; And if any perſon ſhall take out a permit, and not re- 

move the liquors accordingly, nor return the permit ; he 
f ſhall forfeit treble value: And if there appears not a ſuf- 
: ficient decreaſe in the ſtock, to anſwer the quentity in the 
permit, the officer may ſeize ſo much as will anſwer the 


, quantity, But no perſon ſhall receive a permit, without 
it | direction in writing of the perſon (or his ſervant) from 
* | whoſe ſtock the goods are to be removed; on pain of 50 /. 
„ | and in default of payment, three months impriſonment, 
of 1 6. e, 30. f. 10. 
11 52. If any perfon ſhall offer any ſpirituous liquors to Selling without 2 
r, ſale, not having a permit; or if any pedlar, or other tra- permit, or pedlass 
þ ding perſon, going from town to town, or other mens H one. 
mM houſes, and trading either on foot, or with any horſe or 
| other cattle, or otherwiſe, ſhall offer any ſuch liquors to 
el ſale, altho' he have a permit: the perſon to whom they 
ay are offered to ſale, may ſeize and detain ſuch liquors, and 
he carry them to the next warehouſe belonging to the cuſtoms 
10 or exciſe, and bring the perſon before à juſtice, to be by 
at him committed to on, and proſecuted for the penalties 
th incurred for ſuch oftence; and ſuch liquors may be pro- 
ly ſecuted in the n ne of the perſon who ſtopped or ſeized 
5 the ſame, in lik” manner as if they had been ſeized by an 
* offen 9. G. 2. 6, 20 
ne, 3. When any officer of the cuſtoms ſhall neglect to Ofi-er neplef. 
2 {c.-« and proſg e any veſſel, boat, horſes, or other cattle ing to ſize. 
: ©: carr age, ited tor running of brandy, and ſhall be 
|  Convicicd theiwc0; on his appearance or default, by cath of 
If L 2 one 


n 


1 —— s " 2 
— * N 


W n LAGER, ron 


a toe Ione” you 


re PRFy War * 


n 


* AC 


m 


r - 
r 


n 


| 
| 


i 


- DJ elw_ IE ee ww a 


560 


Conſtable neg- 
lecting his duty. 


Carrying coaſt- 
wiſe. 


Exportation. 


7 
3 
rA 


Exciſe. Sbirituous liguors.) 
one witneſs, or confeſſion; he ſhall forfeit 50 J. 6 G. 2. 
c. 17. J. 10. 

54. If any conſtable or other peace officer, ſhall refuſe 
or neglect on notice, or his own view, to be aiding in the 
execution of this, or of the acts of 9 G. 2. or 10 C. 2, 
herein mentioned; he ſhall, on conviction by the oath of 
one witneſs, forfeit 201. 11 C. 2. c. 26. / 7. 

55. All low wines or ſpirits carried coaftwiſe, without a 
certificate from the officer of exciſe where they were made, 
that the duty hath been paid, ſhall be forfeited, and ſeized 
by the officers where they ſhall be brought in. 3 C. c. 4. 

27: 
f — It is generally provided by the ſeveral ſtatutes, that 
home ſpirits may be exported, and a drawback of the duties 
allowed thereupon. 

But by the 6 G. 2. c. 17. for ſpirits drawn from By!) 
corn, there ſhall be allowed a drawback by the exciſe ofi- 
cers at the port of ſhipping, of 4/7. 18s. a ton, in full of 
all drawbacks: Except that for every ton of ſpirits drawn 
from barley malt, or other corn, there ſhall be paid by the 
officers of the cuſtoms, when barley is 245. a quarter, or 
under 11. 10s. in like manner as for corn exported. 

7%. 
f By the 33 G. 2. c. 9. there ſhall be an additional draw- 
back of 241. 30s. a ton, on all Britiſb made ſpirits ex- 
ported; oath being made before two commiſſioners of ex- 
ciſe or juſtices of the peace, that the duties are paid, and 
that the ſame are to be exported for merchandixe to be ſpent 
beyond the ſeas: And the ſame drawbacks and allowances 


ſhall be made on ſpirits ſhipped as /tores, to be ſpent on ſhip- 


board, on giving five days notice thereof to the commiflion- 
ers of exciſe or to whom they ſhall appoint, mentioning 
therein the deſtination of the voyage, the tonage of the 
ſhip, and the number of mariners intended to be employ- 
ed; which ſaid commiſſioners, or perſon appointed by them, 
ſhall aſcertain the quantity of ſuch ſpirits which ſhall be 
ſhipped on board ſuch veſſel as ftores, and the aſſize and 
marks of the caſks in which ſuch ſpirits ſhall be ſhipped. 
And on oath being made before one commiſſioner or jultice 
of the peace, or other perſon authorized by the commiſſion- 
ers, that the duties are paid, and that the ſame are to be 
ſhipped as ſtores to be ſpent in the voyage; and on certiti- 
cate from the officer of exciſe where ſuch ſpirits were ſhip- 
ped, of the quantity ſo ſhipped, and that the ſame wers 
proof ſpirits, and ſhipped in the preſence of ſuch officer, the 


duties ſhall be allowed or paid back, / 15, | 
| Provided, 
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Provided, that no drawback ſhall be allowed for ſpirits 


_exported as merchandize, in any caſk containing leſs than 


100 gallons; nor for ſpirits exported for merchandize, or 
ſhipped as fores, in any vellel of leſs than 100 tons burden. 


J. 16. 


And if any ſuch ſpirits entred as merchandize ſhall not 
be really and bona fide ſhipped and exported (danger of the 
ſeas and enemies excepted) ; or if any ſuch ſpirits entred 
as merchandize, or ſhipped for ftores, ſhall be relanded in 
Great Britain, Guernſey, Ferſey, Alderney, Sark, or Man, 
unleſs in caſe of diſtreſs to ſave the goods from periſhing 
(of which notice ſhall immediately be given to the proper 
officer) 3 then, not only all ſuch ſpirits and the caſks or 
other package ſhall be forfeited, but alſo the perſon who 
ſhall bring, or procure ſuch ſpirits to be relanded, or ſhall 
be aſſiſting or otherwiſe concerned in unſhipping the ſame, 
or to whoſe hands the ſame ſhall knowingly come after the 
unſhipping, or by whoſe privity or direction the ſame ſhall 
be relanded, ſhall forfeit double the amount of the draw- 
back, and alſo the caſks and other package, together with 
the veſſels and boats, and all the horſes or other cattle and 
carriages: whatſoever, . made uſe of in landing, removing, 
or carrying the ſame; which may be ſeized by any officer 
of the.cuſtoms or exciſe. Matter athiting therein, or con- 
niving thereat, ſhall: (over and above all other penalties) 
be- impriſoned for fix months. And if the package ſhall 
be altered at any time after the ſhipping thereof, and be- 
fore the arrival of the ſhip at the place of diſcharge ; the 
maſter, or other perſon taking charge of the veſlel, ſhall 
forfeit 100 l. J. 18. 

And ſpirits to be exported ſhall be proof ſpirits; and 
that the ſame may be examined and marked, five days no- 
tice ſhall be given in writing to the officer of exciſe, 
which ſhall be exp preſſed the m of caſks, and quan- 
tity of ſpirits to be exported: and the gagers ſhall mark 
every ſuch caſk or package; and alſo, before the ſhipping 
thereof, as well as when on ſhipboard, may take e ee 
not exceeding one pint in the whole out of each caſc 
package, paying for ſuch ſample (if . 3 
to the market price of ſuch ſpirits. And if any perfon 
ſhall put on ſhipboard any ſuch ſpirits, for exportation as 
merchandize, or to be uſed as ſtore 8, without having given 
ſuch notice; or ſhall: obſtruct the gager in marking the 
=> or taking ſuch ſample; be ſhall forfeit 100 J. And 
if the ſpirits ſo intended for exportation as merchandize, 
ſhall after the ſtüpping thereof be altered in quantity or 

i. I. . quality, 
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quality, after the officer ſhall have examined the ſame; 


the faid ſpirits and the caſks or other package ſhall be for. 


feited ; and the perſon who ſhall have altered or procure, 
the ſame to be altered ſhall forfeit 100 J. and no drawback 
{hall be allowed for the ſame. / 19. 

By the 33 G. 2. c. 28. Upon the exportation of um or 
ſpirits of the produce of the Britiſb plantations in America, 
as merchandize, in lieu of all former drawbacks, al] the 
duties of cuſtom ſhall be drawn back : And rum exported 
from the warehouſe, before payment of the exciſe duties, 
ſhall be diſcharged of the ſaid duties of exciſe. /. 1, 2. 

And on oath made before two commiſſioners or juſtices, 
that the rum is to be exported for merchandize to be ſpent 
beyond the ſeas; and on producing a certificate from the 
exciſe officer of the quantity ſhipped, and that the ſame 


was proof ſpirits, and that a certificate was produced from 


the proper officer of delivery from the warehouſe on bond 
being given for the due exportation thereof, and alſo upon 
delivery of ſuch laſt mentioned certificate, the perſon 
having cuſtody of the bond for payment of the duties ſhall 
deliver it up; or if only a part of the rum contained in 
the bond ſhall be certified to be ſhipped off, then ſuch 
quantity ſhall be indorſed upon the bond. J. 5. 

Provided, that the ſaid drawback ſhall not be allowed 
for any rum exported in any caſk containing leſs than 100 
gallons, orſhipped on board any veſſel of leſs burden than 100 
tons; or exported from any port not being the port of it; 
importation, / 6. 

And if after delivery from the warehouſe any rum ſhall 
be concealed ; or not ſhipped within 12 hours ; or the 
caſks or package be opened, or any part taken out, or the 
quality be altered ; all ſuch rum {hall be forfeited with the 
caſks and package, and may be ſeized by any officer of ex- 
ciſe; and the bond for exportation ſhall be put in ſuit, 
unleſs the commiſſioners fee cauſe to forbear the ſame. 
8. 

And by the ſaid act of the 33 G. 2. c. 28. there ſhall 
be an additional drawback of 31, 3s. for every ton of 
ſpirits made in Great Britain from melaſſes, which ſhall bs 
exported for merchandize ; on oath made before two com- 
miſſioners of exciſe or juſtices of the peace, that the ſame 
were drawn or made in Great Britain from melaſles, witl- 
out any mixture with any other materials, either native 
or foreign; or, in caſe the ſame be rectified ſpirits, the? 
on oath made, that the ſame were drawn or made in 


Great Britain from melaſſes without any mixture with 
| ary 
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any other materials, either native or foreign, except what 
has been neceſſary for the rectifying thereof; and on oath 
made that the duties are duly paid, and that the ſame are 
to be exported for merchandize to be ſpent beyond the 
ſeas ; and on producing a certificate from the exciſe officer 
for the port, of the quantity ſhipped, and that the ſame 
were proof ſpirits, and ſhipped in the preſence of ſuch ot- 
Reer. /. 13. | 
57. All the penalties, not herein otherwiſe directed, Power of the 
ſhall be ſued for and mitigated as by the laws of exciſe, or Juſtices, 
in the courts at H/z/iminſler ; and be half to the king, 
and half to the informer or proſecutor, 24 G. 2. c. 40. 
4 55 And where the retailer is ſent to the houſe of cor- Reward ivherg 
rection, the commiſſioners ſhall cauſe rewards, not ex- no p-valty is 
ceeding 5 J. to be paid to the informers, 17 C. 2. c. 17. OY 

„t. 
0 59. No information ſhall be brought againſt a diſtiller, Limiea:ion of 
for any falſe or miſentry, or offence, but within three aticas. 
months after the offence committed ; and notice thereof 

ſhall be given to the party in writing, or left at his dwel- 

ling houſe, within a week after laying the information, 

12& 13H, c. 11. / 17. 

60. And the commiſſioners ſhall cauſe all foreign ex- Sale aer con- 
ciſable liquors, ſeized for non-payment of duty, or for demuatien. 
being prohibited to be imported, to be publickly fold, after 
condemnation, to the beſt bidder, at ſuch places as they 
ſhall think proper, 12 G. c. 28. / 1. 

61. And all ſtills, worms, and ſtill heads, and other Utenfils liable, 
veſſels and utenſils for diſtilling, by whomſoever they ſhall 
be claimed, ſhall be liable to arrears. 7 8 V. c. 3o. 


＋. 13. | 


* 


62. The juſtices within the limits of the head office of conviden to be 
Exciſe in London, ſhall once in every month tranſmit to kept ane the 


the clerk of the peace, a certificate of all perſons convicted fegen, 558 
before them for any offences againſt this or any former 
act relating to ſpirituous liquors, or for licenſing the re- 
tailers thereof; who ſhall keep and enter the ſame among 
the records of the court : which certificate ſhall be evidence 


upon any information relating to ſpirituvus liquors, 24 
C. 2. c. 40. ſ. 21. 


XV. Starch and hair powder. 


T. By the 10 Hu. c. 26. and 12 An. ft. 2. c. 9. For all Duty on flarch 
ſtarch imported ſhall be paid 4. a pound, over and above ported. 
all other duties. 


O 0 2 And 
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And all hair powder made of ftarch, or other powder 
that will ſerve for the fame uſes as ftarch, ſhall on im- 
portation pay the fame duties, as foreign ſtarch imported, 


3 &. c. 4. /. 14. 
Duty on home 2. And by the ſaid acts, for all ſtarch made in the king- 
ſtarch. dom, a duty ſhall be paid of 3 d. a pound. 
Officers for theſe 3. For the management of which duties on home ſtarch, 
duties. the commiſſioners of the treaſury ſhall appoint commit. 


fioners, who ſhall ſubſtitute inferior oficers. 10 Anu. c. 26, 

Places Sa ee, A And no maker of ſtarch ſhall ſet up or uſe any work- 

to be entred. Houſe, ſtorehouſe, room, or other place, for making, dry- 
ing, or Keeping of ſtarch, or for the converting or keeping 
any flour, mea], or other materials proper to be made i into 
ſtarch, or uſe any fat, trough, box, ſtove, utenſil or other 
.veſlel for making of ſtarch; without notice thereof being 
firſt given in writing at the next office for the ſaid duties; 
on pain of 50 l. 10 Az, c. 26. ,. 10. 

And all flour, meal, and other materials, found in any 
private wor khouſe, or other place, and all private utenſils 
and veſſels for making or keeping ſtarch, for which no en- 
try ſhall be made, or notice given, ſhall be forfeited, or the 
value thereof. 10 An. c. 26. /. 22 

Officers to enter 5. And the officers ſhall at all times by day or night, 

and ſurvey. and if in the night in preſence of a conſtable, be permitted 
on requeſt to enter the houſe, wor khouſe, warehouſe, or 
other place uſed by any maker of ſtarch; and by gaging or 
weighing the ſtarch, and gaging the boxes and other uten; 
fils, or otherwiſe, to take an account of the quantity; and 
thereof ſhall make return in writing to the commiſſioners, 
leaving a true copy, if demanded, under his hand, with 
the maker; and if he ſhall not leave ſuch copy (after de- 
mand in WINE, 12 G. c. 28. J. 30.) he ſhall forfeit 40s, 

10 Au. c. 26. 

Obtructing the ©, And if the es mal obſtruct ſuch officer in the 

officer, execution of his duty, he ſhall forfeit 201. 10 Av. c. 20. 


J. 18. 


How to be boxed 7. The maker ſhall uſe regular, ſquare, or oblong 


in making, boxes only, for boxing and draining his green ſtarch, be- 
fore it is dried in the ſtove; on pain of 101. 4 C. 2. 
. 


Notice of boxing. 8. And he ſhall, if within the bills, give 12 hours, elſe- 
where 24 hours notice in writing to the —_— of his in- 
tention to put any i ſtarch into ſuch boxes; on pain 


42 - of 201. And he ſhall, within two hours after ſuch notice 
ſhall have been Zven, begin to box it, 2nd {0 continue, 
3 that 
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that the officer may have a gage of the whole; on pain of 
en bt. 4b 

9. And if the charge be made by gaging it before it be Gaging in the 
dried in the ſtove; then every box of green ſtarch, or bees. 
ſtarch before ic be dried, containing 57 inches in length, 
and 10 inches in breadth, and eight inches in depth, or in 
the whole 4560 ſolid inches, ſhall be eſteemed 131 pounds 
averdupois, of ſtarch dried and perfectly made, 1 CG. . 1. 
„ 

10. And the maker ſhall keep ſcales and weights at the Scales and 
place where he makes his ſtarch, and permit and afliſt the weghts. 
officer to make uſe thereof; on pain of 10l. 10 An. c. 20. 

. 16. 

11. No maker of ſtarch ſhall (on pain of 207.) remove Removing before 
any ſtarch, of which no account hath been taken by the fvrvey<d- 
officer, from the place where it was made; without giving 
to the officer within the bills 24 hours notice, and elſe- 
where two days notice. 10 An. c. 26. /. 19. 

And by 4 G. 2. c. 14. If he ſhall remove any ftarch af- 
ter it is dried, out of the ſtave or drying place, before it has 
been weighed and taken account of by the officer ; he {hall 
forfeit 50 J. / 2, 

12. If any officer of the duties upon ſtarch or of the Concealizy, 
cuſtoms, ſhall have any cauſe to ſuſpect that ſtarch is pri- 
vately making in any place, or concealed ; then upon oath 
made before any commiſſioner or juſtice reſiding near, ſet- 
ting forth the ground of his ſuſpicion, ſuch commiſſioner 
or juſtice may iſſue his warrant, to authorize ſuch officer 
by day or night (but if in the night, in preſence of a con- 
ſtable) to enter ſuch ſuſpected place, and feize and carry 
away the ſame, with the materials, as forfeited, together 
with the boxes and other things containing it: and unleſs 
the party make it appear that the duty has been paid, he 
ſhall forfeit 501. and if any perſon obſtruct the officer, he 
ſhall forfeit 100 l. 4 G. 2. c. 14. /. 4. 23 GC. 2. c. 21. 

J. 34. 

13. The officer ſhall be permitted to take an account of Oer to charge 
the quantities of flour, meal, and other materials proper for materials 
to be made into ſtarch, that ſhall be in the poſſeſſion of the willing. 
maker; and if he ſhall miſs any ſuch materials, which he 
had taken an account of the laſt time he was there, and 
Mall not on reaſonable demand, receive ſatistaction what is 
become thereof, he may charge the maker with ſuch quan- 
tity of ſtarch, as ſuch materials ſo miſſing in his judgment 
would reaſonably have made, not exceeding 25 pounds 
weight of ſtarch, for every buſhel of ſuch ingredients 
mixed or unmixed, 10 An. c. 26, J. 17. 

903 14. Ihe 
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Starch unſur- 14. The maker ſhall keep all ſtarch by him made and 
3 be kept not furveyed, ſeparate from other ſtarch which hath been 
: ſurveyed, for 24 hours after making within the bills, and 
for two days elſewhere, unleſs it ſhall be ſooner ſurveyed ; 
on pain of 51, 10 An. c. 26. /. 20. 
Entry of ftarcch 15. The maker within the bills ſhall monthly, and elſe- 
_ where every ſix weeks, make entry in writing at the next 
office, of all the ſtarch by him made, ſetting forth the 
weight, and how much was made at each time; on pain 
of 507, Which entry ſhall be on oath of the maker, or his 
chief workman, according to the beſt of his knowledge 
and belief, before ſuch officer as ſhall be appointed by the 
commiſſioners within the bills, and elſewhere before the col- 
lector and ſuperviſor. 10 An. c. 26. /. 11. 

But he ſhall not be obliged to go further to make entry, 
than to the next market town. /. 12. 

Payment of he 16. The maker within the bills, ſhall within four weeks, 

duties, and elſewhere within fix weeks after entry, clear off the 
duties; on pain of double duty: And no maker, aſter 
default in payment, ſhall ſell or deliver out any ſtarch un- 
til he hath cleared off the duty; on pain of double value. 
10 An. c. 26. /. 13. 

carrying it coaſt= 17. Cocquets granted for ſhipping ſtarch, to be landed 

Ts in any other part of the kingdom, ſhall expreſs the qua- 
lity, quantity, and weight, the mark of the package, and 
by whom made and ſold, and where conſigned ; and if 
ſhipped without ſuch cocquet, it ſhall be forfeited and 
ſeized, together with the package. 18 . 

Importation and 18. No ſtarch fhall be zmported otherwiſe than in ſome 

exportation. package, containing at leaſt 224 pounds of neat ſtarch, and 
ſtowed openly in the hold; on pain of being ſeized and fer- 
ſeited, together with the package, and the maſter of tie 
veſſel to forfeit 50 l. 23G. 2. c. 21. /. 27. 

But on information brought againſt ſuch maſter, he may 
detain the wages of the mariners, till it be determined; 
and it it ſhall appear, that the ſtarch was put on board by 
any mariner without the maſter's knowledge, the maſter 
may apply the wages of ſuch mariner in payment of the 
146. 2.c. 32. / 8. 

And the officers of exciſe (in like manner as the officers 
ef the cuſtoms) may go on board any veſſel, and ſearch 
for and ſeize all ſtarch forfeited, together wi h the package 3 
and they may likewiſe ſeize ſuch as before entry and pay- 
ment of duties, ſhall be found unſhipping or unſhipped. 
23 C. 2. b. 21. /. 28. | 
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Starch that hath paid the duties may be exported ; and 
the duties ſhall be drawn back. 10 An. c. 26. /. 25, 26, 
27. 

But no drawback ſhall be allowed on the exportation of 
any foreign ſtarch imported. 23 C. 2. c. 21, /. 36. 

And the officers of exciſe or cuſtoms may ſeize any ſtarch 
or hair powder, with the horſes and package, where they 
have good reaſon to ſuſpect that it hath been privately 
made, or imported without payment of duty, or relanded 
after drawbaak ; and ſhall in ten days exhibit an informa- 
tion before three commiſſioners of exciſe, or two juſtices 
near where the ſeizure is made; and if the party doth not 
make it appear that the duty hath been paid, it ſhall be for- 
feited, together with the horſes and package; and the of- 
ſender ſhall likewiſe forfeit 5 J. for every hundred weight, 
46.35. 14.64 

And by the 23 G. 2. c. 21, it is enacted, that the ſaid 
officers may ſeize any ſtarch, with the package, that ſhall 
be found in any veſſel, cart, or other carriage, where they 
{hall have good reaſon to believe that the fame was made 
in ſome private workhouſe, or clandeſtinely imported, or 
relanded atter drawback : and if the party, at the hearing of 
the information, ſhall not make it appear that the duty 
hath been paid or ſecured, he ſhall forfeit 5 J. for every 100 
pounds weight, and alſo the goods and package ſhall be for- 
feited. /. 30. 

And if any foreign ſtarch ſhall be unſhipped, with inten- 
tion to be laid on land before entry and payment of the 
duties, or ſhall be landed again after ſhipping for exporta- 
tion on debenture ; the ſame, together with the package, 
veſſels, boats, horſes, and other carriages, uſed in landing 
or conveying the ſame, ſhall be forfeited, and may be ſeized 
by any officers of the cuſtoms or exciſe ; and the perſons 
from whom the ſame ſhall be ſeized, ſhall forfeit 5 /, for 
every hundred weight. 23 G. 2. c. 21. / 31. | 

And if any perſon ſhall knowingly harbour or conceal 
any ſtarch unlawfully imported, or relanded after ſhipping 
for exportation upon debenture ; he ſhall, whether he claims 
any property therein or not, forfeit 50 l. for every hundred 
weight, together with the goods and package. 23 G. 2. 
6. 1. . 32. 

And where any ſuch ſtarch ſhall be ſeized as forfeited, 
and no perſon ſhall claim the fame in 20 days, if it is 
within the limits of the chief office of exciſe in London, 
the officer who made the ſeizure may cauſe notice ſigned by 
the ſolicitor of exciſe, to be affixed at the Royal! Exchange, 
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of the time of proceeding to trial and condemnation of the 
ſame by the commiſiioners of exciſe; and if it is out of 
the ſaid limits, then publick notice ſhall be given by pro- 
clamation, at the next market town, on the market day, 
next after the faid 20 days, of the day andplace where the 
Juſtices will proceed to trial and condemnation thereof: 
And the judgment thereon ſhall not be liable to appeal, nor 
be removed by certiorari. 23 C. 2. c. 21. /. 23. 
Making of hair 19. No perfumer, peruke maker, barber, or deäler in 
powder. hair powder, ſhall make, uſe, or offer to ſale, any powder 
made of or mixed with alabaſter, talke, plaiſter of paris, 
whiting, lime, or other thing of the like nature (ſweet 
ſcents only excepted) ; on pain of torfeiting the ſame, and 
sol. 12 Au. „. 2. c. 9. . 10. 
And by the 4 E. 2. c. 14. If any maker of hair powder, 
or other ſuch perſon, ſhall mix any powder of alabaſter, 
plaiſter of paris, talke, chalk, whiting, lime, or any other 
material (rice firſt made into ſtarch, and ſweet ſcents only 
excepted) with any ſtarch or powder of ſtarch to be made 
uſe of ſor making of hair powder, and ſhall make any 
hair powder with any the {a1d materials, or any other ma- 
terial except ſtarch or powder of ſtarch, or of rice fiſt 
made into ſtarch, and ſhall uſe, fell, or offer to fell an 
hair powder ſo mixed or made; he ſhall forfeit the ſame, 
and 20], /. 5. 
Places of making 20. Every maker of hair powder ſhall make entry in 
hair powder to writing at the next exciſe office, of his place of abode, 
£2 and of his workhouſe or other place made uſe of for 

making hair powder; on pain of 201, 4G. 2. c. 14. 


* * 
* 


Officer to enter 21. And the officer, in the day time, on his requeſt, 
ne fame and may enter places uſed for making hair powder, and the 
85 ſhops of perfumers, peruke makers, barbers, and other ſel- 
lers or dealers in hair powder, and examine the fame, and 
carry away ſamples, paying a reaſonable price for the fame. 
40125-6144 /; 7 

And if ſuch ſtarch maker or dealer ſhall not on requeſt 
ſufter him to enter, and examine, and take ſamples (on 
offering to pay the common price); he {hall forfeit 201, 

id. ſ. 9. 


SEE 7 ir powder 
Perſen bavingin 22+ And if any ſtarch maker, or dealer in hair powder, 


* 


lis jpottetion {hall have in his poſſeſſion, for making, mixing, or coun- 
materials for terfeiting hair powder, any alabaſter, plaiſter of paris, talke, 
«dulterating hair : 
powaer, 


chalk, whiting, lime, or other material, beſides ſtarch, or 
powder of ſtarch, or of rice firſt made into ſtarch ; he ſhall 
farfeit the ſame, and 101, 4 C. 2. c. 14. /. 8. 
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23. All the ſaid forfeitures ſhall be ſued for, levied and Power of the 
mitigated, as by the laws of exciſe, or in the courts at "i: 
Weſtminſter 3 and be diſtributed half to the king, and half 

(and on the 10 An. c. 26. half with full cofts) to the pro- 

ſecutor. 10 An. c. 26. ſ. 29. 24 G. 2. c. 40. /. 33. 

24. And where any ſtarch ſhall be ſeized for non-pay- Proof to lie on 
ment of duties, or non- entry, and it ſhall be diſputed whe- e claimer. 
ther ſuch pay ment or entry were made or not; the proof 
ſhall lie on the claimer, and not on the officer, 23 G. 2. 
en , 34. 

25. And if the party is not ſatisfied with any judgment Appeal. 
of the juſtices, on the act of 23 G. 2. c. 21. abovemen- 
tioned, he may appeal to the next quarter ſeſſions (except 
in the caſe before mentioned, where no perſon ſhall claim 
the goods ſeized.) /. 36. 

26. And the mitigation on the ſaid act of 23 C. 2. ſhall Mitigation, 
not reduce the penalty to leſs than a fourth part, over and 
above the charges. /. 37. 

7. And all ſtarch, materials, and utenſils, in cuſtody Utenſils liable, 
of the maker, or of any perſon to his uſe, ſhall be liable 
to all arrears of the duty, and penalties ; and ſuch proceed- 
ings may be had thereupon, as if the debtor or offender 
were the lawful owner. 10 An. c. 26. /. 23. 


AVI. Wire. 


I. No foreign embroidery, or gold or filver brocade, Importing of 
thread, lace, fringe, or work made thereof, or of copper, Wire. 
braſs, or. other inferior metal, or gold or filver wire, or 
plate ſhall be imported. 15 G. 2. c. 20. ,. 7. 22G. 2. 

C, 30. | I, 

2. For all gilt wire made in Great Britain ſhall be paid a Duty on home 
duty of 8 d. an ounce; for ſilver wire 64. an ounce, troy Wire. 
weight. 10 An. c. 26. /. 46. 

3. And the commiſſioners of the treaſury ſhall appoint Officers for theſe 
commiſſioners for theſe duties, who ſhall ſubſtitute inferior ties. 
officers. 10 An. c. 26. /. 48. 

4. And every perſon who ſhall draw any gold or filver Places of making 
wire into ſuch wire as is commonly called big wire, ſhall o be entred. 
firſt give notice in writing at the next office for the ſaid 
duties, of his name and place of abode, and where he in- 
tends to work; on pain of 207, And no refiner, wire- 
drawer, or other perſon, ſhall draw any gold or ſilver into 
ſuch big wite, at any place other than ſome common bar 
houſe to be approved of by the commiſſioners ; on pain of 
201, 10 An, c. 26. J. 49. 

And 
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| And all gilt and filver wire, and bars for making it, Te. 
which ſhall be found in any private workhouſe, and all Or 
private utenſils for barring or drawing it, of which notice Wai 
| hath not been given, ſhall be forfeited and feized, or the mage 
| value thereof recovered. 10 An. c. 26. f. 59, l 
5 Officer to enter 5. And the officer ſhall at all times, by day or night, m the 
| and furvey.0 and if in the night in preſence of a conſtable be permitted 1 or 
= on his requeſt to enter the bar houſe, workhouſe, or other 895 
place uſed for making of ſuch wire, and take an account entry! 
of the weight, and thereof make return in writing to the 155 
commifſioners, or to whom they ſhall appoint, leaving a or la 
copy thereof, if demanded, with the maker; and if he ſhall | 
ſhall refuſe to leave ſuch copy (after demand in writing, * 
5 G. c. 28. /. 30.) he ſhall forfeit 40s. 10 An. c. 26, THe 
42 4 8 
ObftroAing the 6. And if any ſuch maker ſhall obſtruct the officer, in I» 
officer. the execution of his office, he ſhall forfeit 201. 10 4». for, mn 
. (not | 
188 7. And the maker ſhall keep weights and ſcales at the 75 
weghts, place of making the wire, and permit and aſſiſt the officer af 
to weigh; on pain of 10]. 10 An. c. 26, /. 54. IT 
1 8. Every ingot or bar of ſilver, deſigned ſor gilt wire, NE: 
weighed, mall be weighed in the preſence of the exciſe officer, who 4% 
attends the forge where they are made, before they be co- on / q 
vered with gold ; and ſhall be weighed in preſence of, and 705 
marked by the ſaid officer, after the gold is laid on: and on d 
refuſal to admit the officer, the refiner or maker ſhall for- 9 
| feit 204, half to the king, and half to him that ſhall ſue, F 
| , 5. Fu 
Allowance for 9. If the officer's charge be made, by taking the weight 6/24 
waſte, of the gold and ſilver in big wire at the bar houſe, an al- Bi 
lowance of one fifth part ſhall be made, in conſideration of A 
the waſte, in reducing the ſame to ſmall wire, 10 Au. 4. 
e. 26. /. 63. WON. 
Removing before 10. No wire drawer ſhall (on pain of 40/7.) remove any | 
furveyed, gilt or filver wire, of which no account hath been taken, Inf 
from the bar houſe or place of making, without giving to 
the officer 24 hours notice, 10 Au. c. 26. J. 56. Wel 
Wire anſorveyed 11, Wire not ſurveyed ſhall be kept ſeparate from that 
_ kept tep2- which hath been ſurveyed, for 24 hours after making, of bi 
g unleſs it ſhall be ſooner ſurveyed; on pain of 101. 10 4. AER 
„„ 3 
Craculiog, 12. If the maker, orhe for whom it is made, ſhall con- A. P 
ceal any wire, or bars of ſilver prepared for making it; he | the þ 
ſhall forfeit 201, 10 Au. c. 26. /. 58. the / 
13. The 
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13, The maker ſhall once in every month make entry Entry of wire 
in writing at the next office, of all the wire by him made, de. 
ſetting forth the weight, and kinds, and how much was 
made in each week; on pain of 100/, Which entry ſhall 
be made on the oath of the maker, or his chief workman, 
to the beſt of his knowledge and belief, to be adminiſtred 
by the officer, 10 An. c. 26. /. 50. 
14. And the duty ſhall be cleared off in ſix weeks after Payment of the 
entry, on pain of double duty. 10 An. c. 26. J. 51. oy; 
15. If any perſon ſhall export any gold or ſilver thread, x,yortation, 
or lace, or fringe made of plate wire ſpun upon filk, he 
{hall have a drawback after the rate of 5 5s. a pound aver- 
dupois, of ſuch filver thread, Jace, or fringe, and of 6s. 
8 d. a pound of ſuch gold thread, Jace, or fringe. 10 An. 
c. 26. J. 62. 
16. All the powers of the exciſe laws ſhall be in force Power of the 
for managing theſe duties: and the penalties and forfeiture Juſtices. 
(not herein otherwiſe directed) ſhall be ſued for, levied, and 
mitigated, as by the laws of exciſe, or in the courts at = 
Il:ftminfler ; and be employed, half to the uſe of the = 
king, and half to him that ſhall inform or ſue. 10 An. | 
(..26, {. 04. 24 &. 2... 40:54 = 
17, And all ſuch wire, materials, and utenſils, in cuſ- Utenſils liable. | 
tody of any maker, or other to his uſe, ſhall be liable to 
the duties and penalties; and ſuch proceedings may be had 
thereupon, as if ſuch debtor or offender were the lawful 
owner, 10 An. c. 26. /. 60. 


For regulations concerning the true making of gilt and 4 
ſilver wire (which do not belong to this place) ſee the act 
a, 15 G. 2. K. 20. , 

And for prohibiting the ſelling or working up of foreign 
gold or filver lace or thread, ſee the 22 G. 2. c. 36. 


Information againſt an alchouſckeeper for arrears. 


Weſtmorland, E it remembred, that this day of 
— in the year of the rn 
of his majeſiy king George the third that not is, at 
in the ſaid county, A. I. gentleman, in his propor {1 as 
wel! for his ſaid majeſty, as fur bin ſelf, ex bil us 
A. P. and J. P. eſquires, two of bis ſaid mai F 
the peace for the ſaid county, reſiding neus ere 
ibe forfeiture herein after mentioned d aint \ 
and 


and information, and thereby informeth us, that at ſeveral 


times between the day 0 and the. day 

both now laſt paſt, at 73 in the ſaid 
county, one A. O. at a comman alehouſe then and there belong. 
ing to and uſed by him, did brew the ſeveral and reſpective 
quantities of beer and ale herein after mentioned; that is 10 
ſay, 30 barrels of ſtrong beer and of ſtrong ale, each above 68. 
the barrel; and bo barrels of ſmail beer, not exceeding 6s, 
the barrel; and that the ſaid A. O. at and during the re- 
ſpective time and times of brewing the ſaid beer and ale, and 
of every part thereof, was and yet is a common alehouſekeeher ; 
and that there did thereby accrue and become due to his ſaid 
majeſty from the ſaid A. O. for the ſaid beer and ale ſo by him 
brewed as aforeſaid, certain rates, duties, and ſums of ma- 
ney, amounting in the whole to the ſum of — of lawful 
money of Great Britain; which ſaid rates, duties, and ſums 
of money fo accrued, or any part thereof, the ſaid A. O. hath 
not paid or cleared off, to or for the uſe of his ſaid majeſty, 
within a month next aſter he, according to the flatute in that 
behalf made, did make, or ought to have made his entry or 
entries of the ſaid beer and ale jo by him there brewed as afore- 
ſaid, or of any part thereof, or at any time ſince ; but the 
ſame yet remain vel) due and unpaid, contrary to the farm 
of the ſlatute in ſuch caſe made and provided; whereby the 
faid A. O. hath forfeited double the value of the ſaid rates, 


duties, and ſums vf money remaining unpaid, as aforeſaid ; that 


. is to ſay, of like money; and thereupan the ſaid A. J. 


who as well for his ſaid majeſty, as for himſelf, exhibiteth 
this information, prays the judgment of us the ſaid juſtices in 
the premiſſes, and that he may have one mioiety of the ſaid for- 
etture, according to the form of the ſtatute in ſuch caſe made; 
and that the ſaid A, O. may be ſummoned to anſwer the pre- 
miſſes before us the ſaid juſtices, 


Summons on the foregoing information. 


To Mr, A. O. alchouſekeeper. 


Weſtmorland, W E J. P. and K. P. efquires, two of his 

| 'V majeſty's juſtices of the peace for the 
ſaid county of 4 hereby give you notice, that A. I. gentle- 
man, hath exhibited before us an information agamſt you for 
the ſum of being double the value of certain duties of ex- 


ciſe of beer and ale by you brewed, the ſingle duties whereof 
(as he alledzeth) you ought long ſince to have paid, but have 
neglected fo to do: You are therefore herely required to appear 


befere 
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at the fign of the————in—_—: 
the ſaid county, on the day cy now next enſuing, at 
the hour of — in the forencon of the ſaid day, then and 
there to anſwer to the ſaid information. And if you ſhall ne- 
glect ſo to do, we ſhall proceed as if you were perſonally pre- 
ſent, And Te do further authorize and require Mr. A. E. 
officer of exciſe, or any other officer of exciſe, to ſerve this 
our ſummons, and io attend us at the time and place laſt men- 
tioned, then and there to make à return thereof to us the 
ſaid juſtices. Given under our hands and ſeals at ] 
the ſaid county, the day of: in the 
the reign of his ſaid majefly king George the third, 


m_ us at the houſe of 
£ 


mn 


year of 


Note; the officer who ſhall ſerve the ſummons, ought 
not to be the informer or proſecutor, for this obvious rea- 
ſon, becauſe that he, being intitled to a ſhare of the for- 
feiture, is not a proper witneſs to prove ſuch ſervice ; for 
that would be admitting him to ſwear for himſelf in his 
own cauſe, which is abhorrent from the nature of our 
laws. | 


Information againſt a maltſter for concealing a 
quantity of malt. 


Weſtmorland. E it remembred, that this 
in the year of the reign of 
his majeſty king George the third, at in the ſaid 
county, A. I. gentleman, in his proper perſon, as well for his 
faid majeſly as fer himſelf, exhibiteth to us J. P. and K. P. 
efquires, two of his ſaid majefly's ju ices of the peace for the 
ſaid county, reſiding near to the place where the offence herein 
after mentioned was committed, as 1s alledged, a complaint or 
information, and thereby informeth us, that A. O. of 
in the ſaid county, during three months now laſt paſt and 
longer, having been and continued to be, and yet being a malt- 
ter and maker of malt, and not having compeunded for the 
duties of the malt herein after mentioned, he the ſaid A. O. 
within three months now laſt paſt, at in the ſaid 
county, did fraudulently hide, conceal, and convey away malt 
by him made, that is ic ſay, 12 buſhels of malt by him ſz 
made as aforeſaid, fen the fight and view of one A. E. 


being at the ſaid {rue of the ſaid hiding and concealing 
} a 4 * 1 7 - 
thereof, and long before, and ever ſince, the gager appointed 
Go by : : 4 y 
Is take an account of the ſame, and then ard there endea- 
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tonveying away as aforeſaid, are contrary ts the form of th 
ſtatute in ſuch caſe made and provided. WWhereby he the 
faid A. O. for every buſhel of the ſaid malt ſo hid and 
concealed, hath forfeited 10s. of lawful money of Great 


Britain, amounting in the whole to 61. of like money. 


And thereupon the ſaid A. I. who as well for his ſaid 
majeſiy as for himſelf exhibiteth this information, prays the 
Judgment of us the ſaid juſtices in the premiſſes, and that he 
may have one moiety of the ſaid forfeiture, according to the 
form of the ſtatute in ſuch caſe made; and that the ſaid A. O. 


may be ſummoned to anſwer the ſaid premiſſes, before us the 


ſaid juſtices, 


% 


Summons on the foregoing information, 


Weſtmorland, ; To Mr. A. O. maltſter. 


W tices of the peace, for the county aforeſaid, do herety 
give you notice, that A. I. gentleman, hath exhibited befere 
us an information againſt you for the penalty of 6 1. by you 
forfeited, for hiding, concealing, and conveying away 12 


buſhels of malt, from the fight and view of the gage ap- 


pointed to take an account of the ſame, againſt the form of the 
fatute in ſuch caſe made: You are therefore hereby required 


to appear before us, at the houſe of ———at the „igen 0 
in in the ſaid county, on the————day of: 
now next enſuing, at the hour of 


— 


and ſeals at in the ſaid county, this day of —— 
in the year of the reign of his ſaid majeſty king George 
the third. 


. 
1 


. and K. P. efquires, two of his majeſty s juſ- 


in the forenoon of 
the ſame day, then and there to anſwer to the ſaid infor- 
formation. And if you neglect fo to do, wwe ſhall proceed as 
if you were perſonally preſent. And we do further authorize 
and require Mr. A. E. officer of exciſe, or any other officer 
of exciſe, to ſerve this our ſummons, and to attend us at tht 
time and place laſt mentioned, then and there to make a re- 
turn thereof to us the ſaid juſtices, Given under our hand: 


SummoR3 


hath, 
beha 
wit? 
fore 
at T. 
day 
fore! 
the | 
and 
in t/ 
the | 


* 
— 


' SE 
WY 

LE N * 
ST o 


- 


LOT \ 1 9 
AC DET. of OF: 8 28 2 
CCC 


* 
* 


. 


Excite. 


Summons to give evidence. 


Weſtmorland. 4 To A. W. of 


——Yeoman, 


\ HEREAS we whoſe hands and ſeals are hereunts 

ſet, being two of bis majeſty 's juſtices of the peace in 
and for the ſaid county, have received information, that A. O. 
. in the ſaid county, alelo ſekeeper, did on the - 
day of- now laſt paſt, brew and ſell ale and beer, and 
hath not made entry thereof, according to the flatute in that 
behalf made; and that you the ſaid A. W. are a material 
witneſs to be examined concerning the ſame : Theſe are there- 
fore io requir hau to appear before us at the houſe of: — 
at the ſign of the -in the ſaid county, on the — 
day cy now next enſuing, at the hour ofc in the 
ſorenoon of the ſame day, to teſtify your knowledge concerning 
the premiſſes, Herein fu you not, Given under our hands 


and ſeals at in the ſaid county, the day of —— 
in the year of the reign of his faid majeſly king George 


the third N 


Judgment againſt the defendant. 


T the time and place appointed by our ſummens on the in- 

formation within written ; that is to fay, this 
day . in the————year of the reign of our ſrvereign 
lord king George the third, at in the county of —— — 
within mentioned; the within named defendant A. O. ap- 
peareth, and pleadeth that he is not guilty 4 the offence 
within mentioned ; but upon a due and full hearing of the 
proofs made in and concerning the premiſes, we do convitt him 
thereof: [Ot ſufficient proof being made before us, that 
the within named defendant A. O. hath had due notice o 
the within written imformation, and that he was duly ſum- 
moned to appear before us here this day; and he, in contempt 
of the ſaid ſummons, neglecting now to appear, and making 
default therein; and the fact and offence in the within writ- 
ten information being now fully proved befere us, we do con- 
vict him thereof :] It is therefore now here conſidered and ad- 
Judged by us the ſail juſtices, that the ſaid defendart hath 
fer ſeited the within mentioned ſum of 50 J. (which we mitigate 
and leſſen to the ſum of 7 l.) to be diflributed as the law di- 
rech. Given under «ur hands and ſeals, at 


afore la f. 1. 
this 


5 


— 


5 


12 — — — mk 


» 2 ——— — — 


in the 


this 
eur ſaid ſovereign lord ting George the third. 


day of- 


year of the reigu of 


Warrant of diſtreſs. 


To A. E. and B. E. officers of exciſe, and 

to either of them, and to ſuch other per- 

Weſtmorland. ſon and perſons as they or either of them 
ſhall take to his or their aſſiſtance. 


W whoſe hands and ſcals are hereunto ſet, two of his 
majefty's juſtices of the peace for the ſaid county of 
do in his ſaid majeſfly's name, authorize and command 
you and every of you, that upon the brewing veſſels and utenſils 
for brewing uſed by A. O. in the ſaid county, inn- 
keeper, in the brewhouſe and place where he nſually brews, 
at— aforeſaid, and upon the goods and chattels of the 
ſaid A. O. you or any of you do levy the ſum of 201. of lawful 
maley of Great Britain, by us mitigated and leſſened from the 
ſum of 501. of like money recovered againſt him by A. I. gen- 
tleman, who proſecuted as well for our ſovereign lord the king, 
as for himſelf, for a certain offence committed by the ſaid 
A. O. againſt the laws and ſtatutes of exciſe, thereof he the 
faid A. O. is convicted before us; And for the levying there- 
of you are to ſeize, take, and carry away the Jaid brewing 
veſſels and utenſils for brewing, and alſo the goods and chattels 
aforeſaid ; and if in [eight] days next after ſuch ſeizure, the 
faid ſum of 201. together with the reaſonable charges of taking 
and keeping the ſaid veſſels and utenſils, goods and chat- 
tels, ſhall not be paid, then, and in ſuch caſe (after the ex- 
piration of the ſard days) you are to make ſale there- 
of, or ſo much thereof as ſhall be ſufficient for the pus pes 
herein ſpecified ; which ſaid ſum of 20 l. when ſo levied as 
aforeſaid, you are forthwith to pay to the collector of exciſe 

or the collection called - collection, for the time being; 
to be by him diſtributed and anſwered, according to the flatule 
in ſuch caſe made and provided: and after leuying .thercf, 
the overplus which ſhall remain of the ſaid brewing veſſels 
and utenſils for brewing, and of the ſaid goods and chattels, 
and of the money ariſing by ſuch ſale, you are to return unte 
the ſaid A. O. upon demand, the reaſmable charges of 
taking, keeping, and ſelling the ſaid veſſels and utenſils, 
goods and chattels, being aut of the ſaid overplus money fig 
deducted. 


And 


Wes 


faid £0, 
feals, b 


require 


Excite. 577 
And all conſtables and other peace icert of the ſaid county 
are hereby required to be aiding and aſſiſting to you in the due 
executiin hereof. But in caſe there cannot be found ſufficient 
to raiſe the ſum laſt mentioned, then and in ſuch caſe, you are 
by a return to this our warrant, forthwith to certify the ſame, 
fo us the ſaid juflices, Given under our hands and ſeals at 
in the ſaid county, this day of in the. 
year of his ſaid majeſty's reign, and in the year of ous 
lord 1762. 


Return of the want of diſtreſs. 


nnn A. E. one of the officers of his majefly « 
duties of exciſe, do hereby certify to J. P. 
and K. P. eſquires, two of his ſaid majefly's juſtices of the 
peace for the ſaid caunty, that by virtue of a warrant from 
the ſaid juſtices to levy the ſum of 201. upon the brewing veſ- 
fels and utenſils for brewing uſed by A. O. in his uſual place 
brewing, and upon his goods and chattels, I have made di- 
gent ſearch for ſuch veſſels, utenfils, geeds, and chattels 3 
and that I can find none ſuch ; and that I do not know, nor 
can find, that the ſaid A. O. hath any goods or chattels 
whatſoever. Witneſs my band hereunto ſet, at in the 


Joe county, this day 0 in the year of our lord 
1762, 


Warrant of commitment. 


To A. E. and B. E. officers of exciſe, 

| and to either of them, and to ſuch per- 

: ſon or perſons as they ar either of them 

| 1 Weſtmorland. ſhall take to their aſſiſtance: And. to 

the gaoler or keeper of ſuch priſon to 
whom theſe preſents ſhall come. 
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HEREAS we whoſe hands and ſeals are hereunto 
fet, two of his majeſly's juſtices of the peace far the 


W 


faid county of- by our warrant under our hands and 4 
f ſeals, bearing date the day of- now inſtant, did 4 
; require and command you the ſaid A. E. and B. E. or either 1 

1 | of you, to levy the ſum of 20 l. therein mentioned on the brew- 


ing veſſels and utenſils for brewing, uſed by A. O. of ——— 

In the ſaid county, innkeeper, and upon the goods and chatte!'s 

1 : ef the ſaid A, O. And whereas you the ſaid A. E. and 
8 b You. 1. P p B. P. 
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| B. E. by @ return and certificate under your hands, bedring i 2 
l late the day of- now inſtant,” have certified ta to Se 
us, that having made diligent ſearch for fuch brewing veſſels next 
and utenſils for brewihg, and for ſuch gasds and chattels, jou 5 

L cannot find any whereon io levy the ſaid 201. or any part 24. 

j thereof, and that no ſuch veſſels, utenſils, goods," or chartels ſeſſio 
] can be found : We th:refore the ſaid juſtices do in his maje- 1. 
| y name hereby authorize, require and command you, every, 29. 

| or any of you, te take and arreſt the body of him the ſaid 10 
| A. O. and forthwith to carry him io the gaol or priſon of and c. 18 


for the county or place where you ſhall ſo take and arreſt him; 
and him, together with a duplicate of this our warrant, there 
to deliver into the cuſtody of the gaoler or keeper of the ſaid 
gaol or priſon of and for the ſaid county or place, there to re- 
gain in ſafe cuftody until he fhall ſatiiſy and pay the ſaid 
Jum of 201. of lawful money of Great Britain, by ws miti- 
pated and leſſened from the ſum of 501. of like money, by ut 
the ſaid r adjudged againſt him, upon an infermatiun 
exdubited again/t bim before us by A. I. gentleman, as toll an 
the behalf of his ſaid majeſty, as of himſelf. for a certain ef 
fence committed by the ſaid A. O. againſt the laws and fia- 
rates of exciſe, whereof be ſtands convicted before ws the ſaid 
Juſtices, And all conflables, and other his majeſty's officers, 
ure hereby atet horiged and required, to be aiding and afſiting 
to you in the due execution hereof, And the gaoler and gaol- 
ers, keeper and keepers of ſuch prifon or gael to which you 
fhall fo. carry the body of the ſaid A. O. tis and are herely 
authorized and required, to receive into his or their cuſtody 
the body of the ſaid A. O. and the ſame to keep in ſafe cu- g 
| ſiedy until he fhall ſatisfy and pay the ſaid ſum of 20], F 
| before mentioned. And for your, any, or either of your 
[ doing as is before reſpectively directed, this ſhall be to you, 
l any, or either of you reſpeflrvely, a ſufficient warrant and 


eee 


; authority. Given under our hands and ſeals at in 

0 the ſaid county, this — day of — in the 

: year of the reign of his ſaid majeſty, and in the year of aur | 
| lord 1762. 

4 | 

1 More precedents it is not neceflary to add, fince the 

; officers of exciſe are generally well furniſhed with printed 


forms drawn by good advice. 


u Note; Theſe ftatutes abovementioned, relating to this 
title, are but temporary, and have their continuance 3s 
follows, 
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8 G. c. 18. Spirituous liquers, By the 33 G. 2. c. 16. 
to Sep. 29. 1767, and from thence to the end of the then 
next ſeſſion of parliament. | 

5 G. 2. c. 24. Coffee, By the 32 G. 2. c. 23. to June 
24. 1766, and from thence to the end of the then next 
ſeſſion of parliament, Ws 

15 G. 2. c. 25. Rum. By the 31 C. 2. c. 36. to Sep. 

29. 1764, &c. 

19 G. 2. c. 34. Outlawed ſmugglers, By the 32 G. 2. 
c. 18. to Sp. 29, 1764, &c. 
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